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Mary Scurl ock, the defendant/appellant, was convicted by
a jury on tw counts of mail fraud and acquitted of a charge of
conspiracy to commt mail fraud by participating in a schene to
commt noney order fraud. Her conviction is the result of her
i nvol venent in an al tered noney order schene organi zed by an i nnate
at Parchman Penitentiary, M ssissippi, where Scurl ock was enpl oyed
as a guard. Scurlock seeks review of the denial of her notion to
suppress a confession, the adm ssi on of docunents she contends were
not properly authenticated, and her sentence. We AFFI RM her

convi ction but VACATE her sentence and REMAND for resentencing.



l.

In April of 1993, a grand jury for the Northern District
of Mssissippi indicted Mary Scurlock and other defendants of
conspiracy to commt mail fraud by participating in a schene to
commt noney order fraud. Scurl ock was also charged wth two
substantive counts of mail fraud. Scurlock, enployed as a prison
guard at Parchman Penitentiary, was accused of assisting an i nmate,
Porter Shorter, in his noney order schene. Shorter would contact
his victinms through personal advertisenents in "lonely hearts type
magazi nes"! and try to gain their trust with the pronise of a
relationship. Then, Shorter would send his victins altered noney
orders, with an apparent val ue of $700 but a true val ue of only $1.
The victins would deposit the noney orders, return the funds to
Shorter, and becone liable for the difference between the apparent
val ue of the noney orders and their true value. Scurlock allegedly
becane involved in the plan in 1992 when Shorter becane nervous
about his wife snmuggling the illegal proceeds to himat the prison.
According to evidence presented by the governnent, Scurl ock
recei ved two Express Mail packages at her personal post office box

sent by Shorter's wfe. The packages contained approxi mately

! I'ndictnent, Count 1, paragraph 2 appearing in the Record,
volunme 1 at 2. Unfortunately, Parchman Penitentiary has a |ong
history of inmates successfully perpetrating the sane type of
al tered noney order schene. See e.qg., United States v. Jackie
Brown, 7 F.3d 1155 (5th G r. 1995) (the appeal of a fornmer contract
f ood manager at Parchman convicted for conspiracy to alter and pass
al tered postal noney orders and nail fraud); United States v. Leroy
Brown, 941 F. 2d 1300 (5th Cr. 1991) (affirm ng the conviction and
sentence of a forner Parchman correctional case nmanager who was
convi cted of possessing heroin wwth the intent to distribute it to
prisoners and also accused of aiding in an altered noney order
scam



$1,200 of illegal profits which Scurlock delivered to Shorter.
Scurlock allegedly received $25 to $30 per package for her
servi ces.

During the investigation of this schene, two U. S. Post al
| nspectors, Agent Cooper and Agent McCarran, interrogated Scurl ock
about her involvenent. During a work day, Scurlock was asked to
meet investigators at the prison's Internal Affairs Ofice. The
defendant arrived at the office in her own vehicle at about 3:50
p. m At that neeting, the Postal Inspectors had in their
possessi on evi dence that Scurlock had received and signed for two
packages mai |l ed by Shorter's wife. After Scurlock initially denied
any involvenent, the investigators told her they believed she was
i nvol ved and read the defendant her M randa warnings. Scur | ock
signed a "Warning and Waiver of Rights" at 4:06 p.m?2

The investigators continued their interrogation and

2 The first section of the "Warning and Waver of
Ri ght s" detailed Scurlock's right toremain silent and her right to
an attorney. The docunent al so stated:

[I]f you decide to answer questions now
W thout a | awyer present, you wll still have
the right to stop answering at any tine. You
al so have the right to stop answering at any
time until you talk to a | awer.

Scur | ock signed and dated t he docunent i mredi ately bel owthe quoted
sentences. The wai ver section of the docunent, which Scurl ock al so
si gned and dated, stated:

| amwilling to discuss subjects presented and
answer questions. | do not want a |awer at
this tine. | understand and know what | am

doing. No promses or threats have been made
to me and no pressure or coercion of any kind
has been used agai nst ne.

3



Scurlock admtted that she had received packages on behalf of
Shorter containing cash which she delivered to Shorter at the
prison. The investigators prepared a summary of Scurlock's
statenent but also had Scurlock repeat her basic confession on
tape. According to Scurl ock, before her statenent was recorded she
i nvoked her right to counsel when, while waiting for Agent McCarran
to retrieve the tape recorder, she told Agent Cooper that she
needed a | awyer.?

According to the testinony of the investigators, at the
end of the interview, Scurlock asked what woul d happen to her. The
investigators replied by citing the case of anot her guard convi ct ed
on simlar charges who received only six nonths in prison. The
i nvestigators contrasted that case with the case of another guard
who did not cooperate and was expected to receive a |onger
sentence. According to Scurl ock, this exchange occurred before she
admtted i nvol venent in the schene and the i nvestigators' coments
regardi ng a six nonth sentence represented an i nplied prom se which
rendered her subsequent confession involuntary.

Before trial the defendant nade a notion to suppress her
statenents to the investigators alleging that the confession was

i nvoluntary and that the recorded statenent was obtai ned after she

3 The full exchange, according to Scurlock's testinony
at the suppression hearing, was that Agent Cooper told her that she
woul d be indicted for her participation in the schenme. Scurlock's
response was that she needed a | awyer. Agent Cooper then gave
Scurlock the district attorney's business card and suggested that
once Scurlock enployed a |awer, he or she should contact the
district attorney listed on the card. Her recorded confession was
taped after this exchange. Record, volune 2 at 55-65.

4



had invoked her right to counsel in violation of M randa. The
trial court denied this notion. After a one week trial, the jury
found Scurl ock not guilty on the count of conspiracy but guilty on
the two counts of mail fraud. The defendant was sentenced to 24
months in prison. The sentence was based on a determ ned | oss of
val ue of $10,186 and increases for nore than mniml planning

abuse of a position of trust, and a finding that the victins were
vul ner abl e. The defendant now appeals both the conviction and

sent ence.

A Adm ssibility of Confession

The def endant argues that her incrimnating statenents to
the Postal Inspectors investigating the schene were involuntary
because of the agents' comments to her regarding the sentence she
coul d expect to receive. Specifically, Scurlock alleges that the
agents nmade an inplied promse of a six nonth sentence if she
confessed and threatened her wwth a | onger sentence if she refused
to cooperate. The governnent, in response, argues that the
di scussi on regardi ng sentences occurred after Scurl ock's statenents
and could not, therefore, have had any inpact on her decision to
cooperate. Even assum ng the chronol ogy of events occurred as the
defendant testified, the governnent argues that the agents sinply
responded to Scurlock's questions by citing exanples of sentences
that other simlarly situated guards had received but that no

prom ses or threats were nade.



The trial court held a hearing on the defendant's notion
to suppress at which both Postal Inspectors and the defendant
testified regarding the interrogation at the Internal Affairs
O fice. The trial court concluded inits factual findings that the
exchange regarding the sentence Scurl ock coul d expect took place
after the interrogation was conpleted. Further, the trial court
determ ned that the agents discussed the possible sentence but
"carefully avoi ded any prom ses of leniency to Ms. Scurlock".*4 On
appeal, we nust accept the findings of fact of the trial court
unless we find that they are clearly erroneous.® The ultinmate
question of voluntariness is a |legal question which we review de
novo. ©

A confession is voluntary if, "under the totality of the
circunstances, the statenent is the product of the accused's free
and rational choice".” To be considered voluntary, a confession
cannot be the product of "official overreaching, in the formeither
of direct coercion or subtle forns of psychol ogi cal persuasion”.?

The governnent carries the initial burden of showng by a

4 Order denying the defendant's notion to suppress at
3. See, Record, volune 2 at 63.

5 United States v. Ornelas-Rodriguez, 12 F.3d 1339,
1346-47 (5th Cr.), cert. denied, 114 S.Ct. 2713 (1994), 115 S.
103 (1994); United States v. Restrepo, 994 F.2d 173, 183 (5th Gr
1993) .

6 Restrepo, 994 F.2d at 183.
! Id. at 183. (citations onitted).
8 United States v. Rojas-Martinez, 968 F.2d 415, 418

(5th Gir. 1992), cert. denied, 113 S.Ct. 828 (1992), 113 S.Ct. 995
(1993). (citations omtted).




preponderance of the evidence that the defendant wai ved her rights
and that the statenents she nade were voluntary.?®

Inthis case, after hearing the testinony of Scurl ock and
the two investigators, the trial court determned that the
conversation between Scurlock and the investigators regarding an
expected sentence occurred after Scurlock admtted involvenent in
the mail order schene. Thus, any inplied prom se could not have
affected Scurlock's decision to cooperate. W find that the
district court's decisionto credit the testinony of the governnent
W t nesses over the defendant was not clearly erroneous. Further,

even if the order of events were reversed, a truthful and
noncoerci ve statenent of the possible penalties which an accused
faces may be given to the accused w thout overbearing one's free
will". 1 This Court concludes that the district court did not err
in finding that Scurlock's confession was voluntary.

Scurl ock al so challenges the adm ssibility of the taped
version of her statenent because she alleges that before that
recording was nade, she invoked her right to counsel and
questioning should have stopped. The full exchange, according to
Scurlock's testinony at the suppression hearing, was that Agent
Cooper told her that she would be indicted for her participationin

t he schene. Scurl ock's response was that she needed a |awyer.

Agent Cooper then gave Scurlock the district attorney's business

o Restrepo, 994 F.2d at 183.

10 United States v. Ballard, 586 F.2d 1060, 1063 (5th
Cr. 1978); see also, Hawkins v. Lynaugh, 844 F.2d 1132, 1139-41
(5th Gr.), cert. denied, 488 U. S. 900 (1988).
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card and suggested that once Scurl ock enpl oyed a | awyer, he or she
should contact the district attorney listed on the card. Her
recorded confession was taped after this exchange. The governnent
responds by arguing that Scurl ock was not in custody at the tine of
the interview and that she did not invoke her right to counsel at
any tine.

Scurlock is correct when she asserts that if, after
wai ving the right to counsel, an accused i nvokes the right to have
counsel present during further questioning, all questioning nust
cease. ! The Suprene Court has recently held, however, that the
right to counsel nust be clearly invoked by the accused. !> That is,
if a suspect who is the subject of questioning makes an anbi guous
comment from which a reasonable police officer "would have
understood only that the suspect mght be invoking the right to
counsel , our precedents do not require cessation of questioning".?
Further, the investigator conducting the questioning has no
obligation to attenpt to clarify the anbi guous coment of the

accused.* Thus, "after a knowing and voluntary waiver of the

1 Edwards v. Arizona, 451 U.S. 477, 485-86 (1981); see
also, Giffin v. Lynaugh, 823 F.2d 856 (5th Cr. 1987), cert.
denied, 484 U S. 1079 (1988); United States v. Jardina, 747 F.2d
945 (5th Cir. 1984), cert. denied, 470 U S. 1058 (1985).

12 Davis v. United States, 114 S.C. 2350, 2355 (1994).
13 | d.
14 Id. at 2356 (noting that clarifying questions after

an anbi guous comment by the accused regardi ng counsel may be good
police practice but refusing to "adopt arule requiring officersto
ask clarifying questions").



Mranda rights, |law enforcenent officers may continue questi oni ng
until and unl ess the suspect clearly requests an attorney".?

In this case, the defendant signed a waiver which
detailed her ability to i nvoke her right to counsel at any tine and
end the questioning. The comment Scurl ock made regarding an
attorney was after she admtted i nvol venent in the schene and after
she had agreed to give a recorded statenent. Scurlock's reference
to an attorney was nade in response to an agent's comrent that she
woul d be indicted in the future. Further, after taping began but
before the agents questioned Scurlock regardi ng her involvenent,
t he agents once again asked her if she was willing to answer their
guesti ons.

In these circunstances, Agent Cooper was reasonable in
his conclusions that Scurlock had not changed her mnd about
cooperating with their investigation or about recording her
st at ement . Rat her, Scurlock's coment, in context, could
reasonably be understood to be a recognition by the defendant of
her need for an attorney in the future if the case reached the
i ndi ctment stage. Since Scurlock did not clearly invoke her right
to counsel, as required, the district court did not err when it

deni ed the defendant's notion to suppress.

B. | nconsi stent Verdicts
Scurl ock al so challenges the district court's denial of

her post-verdict notion for a judgnent of acquittal. The defendant

15 | d.



argues that since she was acquitted of the conspiracy charge (count
1), she necessarily could not be found guilty on the substantive
charges of mail fraud (counts 4 and 6). The elenents of mail fraud
are participating in a schene to defraud and causing the mails to
be used for purposes of executing the schene.?® Essential |y,
Scurl ock alleges that since, according to the jury, she did not
join the conspiracy, she necessarily cannot be found to have
participated in a schene to defraud.

Al t hough Scurl ock contends that she is not challenging
the jury verdict because of its inconsistency, we see no other way
to characterize her this argunent. Scurlock contends that if she
is not guilty of conspiracy, she cannot be guilty of mail fraud
since one elenment of mail fraud is participating in a schene to
defraud. The target of this allegation is the inconsistency of the
jury's decision that Scurlock did not join the conspiracy but did,
according to the elenents of mail fraud, participate in a scheneto
defraud. This argunent nust fail.

A jury can render inconsistent verdicts, "even where the
inconsistency is the result of mstake or conpromse". And
contrary to the conclusions of the defendant, an acquittal on the

conspi racy charge "does not necessarily equate with a finding that

16 United States v. Duncan, 919 F.2d 981 (5th Cir.
1990), cert. denied, 500 U.S. 926 (1991).

17 United States v. WIllians, 998 F.2d 258, 262 (5th
Cr. 1993), cert. denied, 114 S C. 940 (1994). (citations
omtted).
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t he defendant was innocent".!® The jury's verdict may have been
nmotivated by other considerations. The Suprene Court remarked on
this issue in United States v. Powell:

. . . [t]he nost that can be said . . . is

that the verdict shows that either in the

acquittal or the conviction the jury did not

speak their real conclusions, but that does

not show that they were not convinced of the

defendant's guilt.?®®
Thus, the jury's acquittal of Scurlock on the conspiracy charge

does not require reversal of her conviction on the substantive

counts of nmil fraud.

C. The | ndi ct nent

Scurl ock also alleges a defect in the indictnent. She
contends that the indictnent itself nmade the conspiracy charge an
el emrent of the mail fraud counts alleged in counts 4 and 6. I n
alleging the first elenent of mail fraud, participationin a schene
to defraud, the governnent referred back to the description of the
mai | order schenme in count 1, the conspiracy charge. Scur | ock
argues that, wth this reference, the governnent nmade the
conspiracy charge an elenent of the substantive counts of nail
fraud.

Thi s argunent | acks nerit. The governnent, in paragraphs

2 through 6 of count 1 of the indictnent, described the basic

18 United States v, Straach, 987 F.2d 232, 241 (5th
CGr. 1993).
19 469 U.S. 57 (1981).

11



wor ki ngs of the altered noney order schene. |In counts 4 and 6, the
two counts of nmail fraud against Scurlock, the governnent
i ncorporated by reference the factual description set forth in
count 1. The incorporation of material from count 1 did not
i ncl ude the paragraphs of count 1 which alleged the conspiratori al
conduct .

Scurl ock argues that the all egations of a conspiracy were
i ncor porat ed and becane an essential el enent of the counts of nai
fraud. This inaccurately characterizes the content of the
i ndictment. Under Federal Rule of Crimnal Procedure 7(c)(1), the
governnent is allowed to incorporate material by reference. In
this case, the governnent chose to refer to any earlier factua
description rather than repeat it. This reference did not create

a defect in the indictnent.

D. Adm ssibility of unauthenticated docunents

Scurl ock al so contends that the trial court erroneously
adm tted docunentary evidence whi ch was not properly authenticated
as required by Federal Rule of Evidence 901. The docunents at
issue are letters sent by or to various co-conspirators which
detail different elenents of the altered noney order schene. One
set of letters, apparently authored by Porter Shorter, was seized
by Postal Inspectors in the hone of another co-conspirator, Jessie
Shorter. The remaining two sets of letters were delivered to the
Postal Inspectors by two alleged co-conspirators, Theretha Wods

and Peggy Bozenman. At trial, the governnent relied on the

12



testi nony of an i nvestigator regardi ng when and where t he docunents
were seized and by whom the other letters were delivered to
aut henti cate the docunents.

Rule 901 provi des t hat "[t]he requirenent of
authentication or identification as a condition precedent to
adm ssibility is satisfied by evidence sufficient to support a
finding that the matter in question is what its proponents cl ainf
We review the district court's decision to admt the evidence for
abuse of discretion.?

Concl usi ve proof of authenticity is not required.? "Use
of circunstantial evidence alone to authenticate a docunent does
not constitute error. . . . Fed.R Evid. 901(a) requires only sone
conpetent evidence in the record to support authentication".? The
governnent can also rely on the contents of the letter to establish
the identity of the declarant.?® And, "the fact that no handwiting
anal ysis was done is not a bar to . . . admission".? Here, a
Postal Inspector testified as to the circunstances under which the

letters were seized fromor delivered by nenbers of the conspiracy.

20 United States v. Dockins, 986 F.2d 888, 895 (5th
Cr.), cert. denied, 114 S.Ct. 149 (1993).

21 United States v. Wake, 948 F.2d 1422, 1434 (5th Cr
1991), cert. denied, 112 S. Ct. 2944 (1992); United States v. Singh,
922 F.2d 1169, 1174 (5th Cir.), cert. denied, 500 U. S. 938 (1991).

22 Wake, 948 F.2d at 1434 (quoting United States v.
El kins, 885 F.d 775 (11th Cir. 1989)).

23 United States v. Arce, 997 F.2d 1123, 1128 (5th Cr
1993); Wake, 948 F.2d at 1434.

24 Wake, 948 F.2d at 1435 (quoting United States v.
Cal bas, 821 F.2d 887 (2d Cir. 1987)).

13



Furthernore, nost of the letters thenselves are addressed to or
signed by co-conspirators. The jury was free to deci de what wei ght
it would give the evidence.?® Under these circunstances, we find
no abuse of discretion in the district court's decision to admt

the letters into evidence.

E. Sent enci ng

Under the Sentencing Cuidelines the base offense |evel
for mail fraud is six. In Scurlock's case, this was increased by
three levels after a finding that the anount of |oss was over
$10, 000. The defendant's offense |evel was also increased by a
total of six because the trial court found that Scurl ock abused a
position of public trust, nore than m ni mal planni ng was i nvol ved,
and the targets of the schene were vulnerable victins. After
determning the sentencing range as 18 to 24 nonths, the tria
court sentenced Scurlock to 24 nonths for each count to run
concurrently. Scurl ock challenges several of the trial court's
factual findings regarding her sentence.

We reviewthe application of the Sentencing CGui delines de
novo.?® And, we reviewthe trial court's findings of fact for clear

error.2” "Afactual finding is not clearly erroneous as |long as the

25 United States v. Wittington, 783 F.2d 1210, 1215
(5th Gr.), cert. denied, 479 U S. 882 (1986).

26 United States v. Jackie Brown, 7 F.3d 1155, 1159
(5th Gir. 1993).

21 United States v. Sowels, 998 F.2d 249, 251 (5th Cr
1993), cert. denied, 114 S.Ct. 1076 (1994).

14



finding is plausible in light of the record as a whole."?8

1. Amount of Loss

Under U . S.S. G 82F1.1, the base offense for mail fraud is
Si X. The Cuidelines provide for an increnental increase of the
offense level if the loss suffered by the victins of the fraud was
over $2,000. In this case, the PSI recommended i ncreasing
Scurlock's offense level by 3 because the amount of |oss was
determ ned to be $10, 186. Scurl ock objected to this recomrendati on
and argued that her liability for sentencing purposes should be
limted to the $1,200 she actually handl ed. The district court
reserved ruling on this objection at the sentencing hearing but did
not address the issue inits |later order answering the defendant's
obj ections to the PSI.

On appeal, Scurlock continues to argue that the offense
| evel for her sentence should be based on the $1,200 she actually
handl ed rat her than the total anount of |oss of the fraud schene as
a whol e. In other words, since her crimnal acts only directly
i nvol ved $1, 200, Scurlock argues that her sentence should not be
enhanced because of the additional |osses caused by other nenbers
of the schene about whom Scurl ock had no know edge.

I n response, t he gover nnent cites US S G
81B1. 3(a) (1) (B) which provides that rel evant conduct includes al
the reasonably foreseeable acts of the nenbers of a jointly

undertaken crimnal activity. According to the governnent,

28 Jackie Brown, 7 F.3d at 11509.
15



Scurl ock should be held accountable for the entire loss since it
was foreseeable that all the profits from the noney order scam
woul d not be returned to the prisoners. That is, Scurlock should
have known that the $1,200 she received was nerely a fraction of
the illegal profits gained fromthe schene.

US S G 81Bl1.3(a)(1)(B) provides that, for sentencing
pur poses, a defendant is responsible for the reasonably foreseeabl e
acts of their partners taken in furtherance of a jointly undertaken
crimnal activity. As noted in the coments, however, "the scope
of the crimnal activity jointly undertaken by the def endant
is not necessarily the sane as the scope of the entire conspiracy,
and hence relevant conduct is not necessarily the sanme for every
participant".2 Also, Scurlock is only responsible for the anount
of loss that was reasonably foreseeable to her. For each
def endant, "reasonably foreseeability does not foll owautomatically
from proof that [the defendant] was a nenber of the conspiracy".?3®
Thus, a sentencing court cannot assunme that all acts of each
participant in a jointly wundertaken crimnal activity were
reasonably foreseeable to all participants.® |In this case, two
findings are necessary: the anmount of |oss caused by the entire

conspiracy and the anmount of |oss reasonably foreseeable to

29 US S G 8§ 1B1.3(a)(1)(B) coment 2.

30 United States v. Puma, 937 F.2d 151, 160 (5th GCir
1991), cert. denied, 502 U.S. 1092 (1992).

81 Puma, 937 F.2d at 160; United States v. Foy, 28 F.3d
464, 476 (5th Cr.), cert. denied, 115 S.C. 610 (1994); United
States v. Puig-Infante, 19 F.3d 929, 942-43 (5th Cr.), cert.
deni ed, 115 S.Ct. 180 (1994).

16



Scur | ock. *2

As noted above, the district court did not specifically
address the issue of reasonable foreseeability in its sentencing
order and neither did the PSI. "On review of a sentence inposed
pursuant to section 1B1.3 of the Quidelines, we require the
sentenci ng court to make an express finding that the conspiratori al
activity at i ssue was reasonably foreseeable."* Here, the district
court attributed the entire anount of loss to Scurlock wthout
making a specific finding regarding what anpunt was reasonably
foreseeable to her. W, therefore, vacate the sentence and renmand
to allow the district court an opportunity to mnake this
determnation. In nmaking this determ nation the sentencing court
shoul d consider "the defendant's relationship with co-conspirators

and [her] role in the conspiracy".3

2. More Than M ni mal Pl anni ng
Under U S.S.G 82F1.1, a defendant's sentence wll be
enhanced by two levels if "the offense involved nore than m nima

pl anning, or . . . a schene to defraud nore than one victint. The

32 Puma, 937 F.2d at 160; Foy, 28 F.3d at 476; Puig-
Infante, 19 F. 3d at 942-43. Although the cited cases address the
anount of drugs for which a particular nenber of a conspiracy can
be held accountable, the focus of the analysis is the proper

application of U S S. G 81Bl1.3(a)(1)(B). As explained, this
section governs a defendant's rel evant conduct for sentencing and
places limts on a defendant's responsibility for the acts of

others. We find that this Court's previous interpretation of this
general provisionin drug cases is equally applicable in this case.

33 Pui g-Infante, 19 F. 3d at 943.
34 ld. at 942.
17



district court adopted the findings of the PSI and enhanced
Scurlock's sentence for nmore than mni mal pl anning or,
alternatively, because the schene injured nore than one victim

The altered noney order schene in which Scurlock
participated involved an elaborate plan requiring the innmates
formation of a relationship with a victim the purchase and
altering of noney orders, the transm ssion of illegal proceeds
through the mails, and snmuggling the funds into the prison. I n
contrast, "[t]o commt a noney order scamin its “sinple form' a
def endant woul d nerely obtain noney orders, alter the anounts, and
cash them"?% Thus, the district court did not err when it
determ ned that Scurlock's offense involved nore than m ninma
pl anni ng. The district court was also not clearly erroneous in
determ ning that Scurlock's offenses involved nore than one victim
since the specific funds she carried to Shorter were traced back to
two victins of the schene, Donna Jean Arnstrong and Loui se Brewer.

In challenging this enhancenent, the defendant argues
that both this enhancenent and the enhancenment for abuse of a
position of trust were based on her position at Parchman
Penitentiary as a guard. As such, Scurlock argues that inposing
bot h enhancenents for the sane fact or activity is inpermssible
doubl e counting. W cannot agree.

Each enhancenent targets different aspects of a
def endant's behavior. An increase for an abuse of a position of

trust is inposed if a defendant's job places the defendant in a

35 Jackie Brown, 7 F.3d at 1160.
18



superior position to commt a crinme and the defendant takes
advant age of that superior position to facilitate a crine. The
enhancenent for nore than m ni mal pl anni ng targets whet her a schene
to defraud was an el aborate one and, therefore, nore difficult to
detect. These two enhancenents are based on different aspects of
behavior and the inposition of both does not constitute
i nper m ssi bl e doubl e counti ng.

In this case, Scurlock received an enhancenent for abuse
of a position of trust because of her position as a guard at
Par chman Penitentiary and her willingness to use that position to
aid her inillegal activity. The enhancenent for nore than m ni mal
pl anni ng was i nposed because of the conplex nature of the schene to
defraud i n which she participated. The district court commtted no
error when it inposed both enhancenents. Thus, we reject the
def endant's chal | enge of the two | evel enhancenent inposed for nore

than m ni mal pl anni ng.

3. Abuse of a Position of Public Trust

Scurlock contends that U S.S.G 83B1.3 should not be
applied to enhance her sentence because, although she occupied a
position of trust, that position did not facilitate her crimnal
activity as required by the Sentenci ng Guidelines. 83Bl.3 provides
for a two level increase "[i]f the defendant abused a position of
public or private trust . . . in a manner that significantly

facilitated the comm ssion or conceal nrent of the offense .

Scur | ock argues that her position as a prison guard at Parchman did

19



not facilitate her illegal activities.

This Court addressed a simlar argunent in United States
v. Leroy Brown in which a correctional case manager at Parchman
Peni tentiary was convicted on simlar charges and sought review of
his sentence.®*® Brown argued that although he occupi ed a position
of trust at Parchman, that position did not facilitate his crines
since any other Parchman enpl oyee had the sane opportunities and
access to the prisoners.® This Court rejected his argunment and
decided that, in determ ning whether an abuse of a position of
trust facilitated crimnal acts, the defendant should be conpared
with the public at large.®*® The Court concluded that, as a case
manager, Brown occupied a superior position because of the
opportunity to interact freely with the prisoners.?® This superior
position did facilitate his crines.?

"The public places a great deal of trust in correctional
officers. They expect that the officers will not participate with
inmates in schenmes to violate the law. "% |In this case, Scurl ock
held a position of trust at the prison. The district court decided

that Scurl ock's position as a prison guard at Parchman facilitated

36 941 F.2d 1300, 1302 (5th Cir.), cert. denied, 502
U S. 1008 (1991).

37 Id. at 1304-05.

% 1d.

% 1d.

0 1d.

41 ld. at 1305.
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her crimnal acts and we agree. Scurlock abused her position when
she used her ability to interact with the prisoners to enter a
crimnal venture, arrange for her receipt of packages containing
illegal profits, and eventually snuggl e the noney into the prison.
In fact, there is evidence in a letter fromPorter Shorter to his
wfe that Shorter specifically chose Scurlock for this schene
because he was afraid his wfe would be caught attenpting to
smuggl e noney into the prison. Unlike the visitors of prisoners,
Scurl ock had freedom within the prison which she used to aid
Shorter in his noney order schene. We, therefore, affirm an
enhancenent of Scurlock's sentence for abuse of a position of

public trust under U S. S. G 8§83Bl1. 3.

4. Vul nerabl e Victins

Finally, Scurlock argues that the district court
commtted clear error when it determ ned that the victins targeted
by this schene were "unusually vul nerable" and it inposed a two
|l evel increase wunder U S . S.G 83Al1.1. 83A1.1 requires an
enhancenment of sentence "if the defendant knew or shoul d have known
that a victimof the offense was unusually vul nerabl e due to age,
physical or nental condition, or that a victim was otherw se
particul arly susceptible to the crimnal conduct". Scurl ock argues
that there was no evidence regarding the vulnerability of the
victims and that the PSI's conclusion that this enhancenent was
proper is not substantiated by the record.

The PSI identifies the victins of Scurlock's acts as

21



Donna Jean Arnstrong and Loui se Brewer, two wonen who responded to
Shorter's requests to cash noney orders and forward the funds to
him Based on an exam nation of the dates of all of the rel evant
transactions, it was concluded that the $1,200 Scurl ock snuggl ed
into the prison was a portion of the proceeds sent by Arnstrong and
Brewer to an associate of Shorter after cashing the altered noney
orders. %

The report notes that the operation of the scam depended
on contacting victins through personal advertisenents and fal sely
prom sing a relationship in order to get themto cash the altered
nmoney orders on behalf of the prisoners. Thus, the nature of the
schene was to take advantage of the victins by preying on their
| onel i ness. This general description of the type of victim
targeted i s supported by the testinony of the actual victins. For
exanple, Brewer, aretired widow, testified that Shorter contacted
her under an assuned nane after she placed an advertisenent in a

magazi ne cal l ed "Cupid's Destiny".% Through their correspondence,

42 See, PSI at 6, paragraph 19. As detailed in the
PSI, Brewer received eight altered noney orders with a total face
val ue of $5, 600. Brewer then sent Shorter's associate $2,600

funds received by cashing altered noney orders, on or about Apri
30, 1992. The package was received by Shorter's associate on or
about May 2, 1992. On or about May 2, 1992, a package containing
$700 i n cash was sent by Shorter's associate to Scurl ock's personal
post office box. The package was received and signed for by
Scurlock on May 6, 1992. Arnmstrong received six altered noney
orders with a total face value of $4,200. Arnmstrong, at Shorter's
direction, sent $4,000 to Shorter's associate, funds received by
cashing altered noney orders, on or about June 9, 1992. The
package was received by Shorter's associate on June 11, 1992. (On
June 19, 1992, Shorter's associate sent Scurlock $500. Scurl ock
signed for the package on June 20, 1992.

43 Record, volune 2 at 86
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Shorter convinced Brewer that he was about to be released from
prison and returned to his well-established catfish farm in

M ssi ssi ppi, and even that they m ght be marri ed upon his rel ease. *

In United States v. Jackie Brown, while reviewi ng the
sentence of a forner contract food manager at Parchman convi cted
because of his participation in a simlar schene, we concl uded
t hat :

Not only were the victins of the

Parchman scam specifically chosen

for their age, loneliness, and

gullibility, but the district court

coul d have reasonabl e concl uded t hat

| onely, elderly wi dows, as a group,

are nore susceptible than the

general public to this type of

fraud. *
Inthis case, the two victins were clearly targeted because Shorter
felt he could take advantage of their |oneliness and desire for
conpani onshi p. Scurl ock argues, however, that the record does not
indicate the age of the victins and does not contain information
sufficient to conclude that they were unusually vul nerable.

The trial court had an opportunity to see the victins and
make a first-hand assessnent of their vulnerability. As this Court
noted in Jackie Brown:

The determ nation of "vulnerability
is a conplex fact dependent upon a

nunber of characteristics which a
trial court could not possibly

a4 Record, volume 2 at 97, 102.
45 Jackie Brown, 7 F.3d at 1160-61 (enphasis in
original).
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articulate conpletely,"™ and is

certainly "not reducible to a

calculation of the victinm s age or a

di agnosi s of the victinm s di sease. "4
In the Iight of the record and this Court's previous willingness to
characterize wonen targeted by this schene as unusual | y vul nerabl e,
we cannot say that the district court's conclusion that the victins
in this case were unusual ly vul nerabl e was not "plausible in |ight
of the record as a whole".* W, therefore, affirmthe district

court's enhancenent of Scurl ock's sentence for vul nerabl e victins.

We AFFI RMt he def endant's convi cti on and several aspects
of the sentence inposed. W VACATE the sentence, however, on the
i ssue of the anmount of |loss attributable to Scurlock and REMAND f or
resentencing after a determnation of what anount of |oss was
reasonably foreseeable to the defendant under US S G

§1B1. 3(a) (1) (B).

46 Jackie Brown, 7 F.3d at 1160 (quoting United States
v. Megjia-Orosco, 868 F.2d 807 (5th Cr. 1989)).

47 Jackie Brown, 7 F.3d at 11509.
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