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PER CURI AM

The appellant, Al fredo Hernandez-Coronado, plead guilty to
possession wth intent to distribute approximtely 315 pounds
(143.1 kilograns) of nmarijuana. The district court sentenced
Hernandez to the mandatory mninum sentence of 60 nonths.
Her nandez appealed to this court, arguing that the district court
erred in considering all of the marijuana seized in connection with
his arrest when determning his sentence. W affirm

BACKGROUND

Jesus Luna offered Hernandez $300 to carry a package of



marijuana from Mexico to the United States. Hernandez accepted,
and the two nen walked to a place where they net approxi mately
el even ot her individuals. Each person carried a bag containing
about 30 pounds of marijuana. At Hernandez's suggestion, the group
wal ked by ni ght and rested by day to avoi d detecti on. One eveni ng,
U.S. Border Patrol agents confronted them and the group scattered.
The agents caught Hernandez and another individual and seized
el even bags of marijuana wei ghing roughly 30 pounds api ece.
DI SCUSSI ON

The crux of Hernandez's argunent is that the district court
erred in finding that Hernandez possessed all 315 pounds of
marij uana sei zed for sentencing purposes. Hernandez cl ains that
his agreenment with Luna extended only to the bundl e he was charged
wth carrying, and that he did not know any of the other
i ndividual s carrying the marijuana. Therefore, Hernandez argues he
possessed only the bag of marijuana he carried and that his
sentence should reflect only that anount.

Under U.S.S. G 8§ 2D1.1(a)(3), the offense | evel of a defendant
convicted of a drug trafficking offense is determned by the
quantity of drugs involved in the offense. This quantity includes
both drugs with which the defendant was directly invol ved and drugs
that can be attributed to the defendant in a conspiracy as part of
his rel evant conduct under U . S.S.G § 1B1.3(a)(1)(B). This section

defines relevant conduct as "all reasonably foreseeable acts and
om ssions of others in furtherance of jointly undertaken crim nal

activity." US S G 8 1B1.3(a)(1)(B). See United States v. Mr,




919 F.2d 940 (5th Cr. 1990).
The appellant relies heavily on U.S. v. Evbuomwan, 992 F. 2d 70

(5th Gr. 1993). In Evbuomnan, this court held that in order for
conduct to be conspiratorial under U S S. G § 1Bl1.3(a)(1)(B), the
act or omssion to be both reasonably foreseeable and wthin the
scope of the defendant's agreenent. 1d. at 72. |In that case, the
def endant's sentence had been conputed by attributing all of the
funds stolen in a check fraud schene. Al t hough the 1oss
attributable to the defendant's fraud was $1,500, the district
court found the defendant to be liable for the $90, 471 pilfered by
the entire check fraud schene. The district court reasoned that
the actions of the other participants in the schene were reasonably
foreseeabl e to the defendant, and therefore the entire schene was
properly consi der ed rel evant conduct under US S G 8
1B1.3(a)(1)(B). W reversed, stating that nere foreseeability is
not a sufficient nexus to find conspiratorial conduct under
US S G 8§ 1B1.3(a)(1)(B). It is also necessary for the act or
om ssion in the conspiratorial conduct to be within the scope of
the defendant's agreenent to undertake crimnal activity. [|d. at
74. |In Evbuomwan, the record did not support a finding that the
entire loss attributable to the credit card schene was within the
scope of the defendant's agreenent with his co-conspirators.

The case at hand is distinguishable from Evbuoman. Wi | e
Hernandez originally intended to carry only his bundle, he joined
a group of other individuals and together they transported the

mar i j uana. Her nandez accepted his role within the larger unit.



Her nandez knew about the other crimnal actors, with whomhe wal ked
while carrying the marijuana. Hernandez relied on the others for
support and assi stance, and they relied on him as denonstrated by
Hernandez's advice to travel at night to avoid detection.
Therefore, the crimnal enterprise, which included all of the
sei zed marijuana, was reasonably foreseeable to Hernandez and he
agreed to be a part of it. The holding in Evbuomman affords no
shel ter for Hernandez.

The facts surrounding Hernandez's crimnal activity falls
squarely within the criteria for inclusion wthin US S G 8§
1B1.3(a)(1)(B).* In fact, one of the exanples in the application
notes of that section is factually identical to the case at hand.
The exanpl e st ates:

"Defendants T, U, V, and Ware hired by a supplier to

backpack a quantity of mari huana across the border from

Mexico into the United States. Defendants T, U, V, and

Wreceive their individual shipnments fromthe supplier at

the sane tine and coordinate their inportation efforts by

wal ki ng across the border together for mutual assistance

and protection. Each defendant is accountable for the

aggregate quantity of marihuana transported by the four

def endant s. The four defendants engaged in a jointly

undertaken crimnal activity, the object of which was the

i nportation of the four backpacks contai ni ng mari huana .

and ai ded and abetted each other's actions . . . in

carrying out the jointly undertaken crimnal activity."
US S G 8 1B1.3(a)(1)(B), coment. (n.(2)(c)(8)). "[Clomentary
inthe GQuidelines Manual that interprets or explains a guidelineis
authoritative unless it violates the Constitution or a federa

statute, or is inconsistent with, or a plainly erroneous reading

1 See also United States v. Qutierrez, 1993 U S. App. LEXI S
26046 (5th Cr. Sept. 20 1993).




of, that guideline." Stinson v. United States, 113 S.C. 1913

1915 (1993). The simlarities between this illustration and the
facts of this case are striking.

For the above stated reasons, we AFFI RM



