United States Court of Appeals,
Fifth Grcuit.
No. 94-60136.
WESTERN HERI TAGE | NSURANCE COVPANY, Pl aintiff-Appellant,
V.

MAG C YEARS LEARNI NG CENTERS AND CHI LD CARE, INC., et al.,
Def endant s,

Magi ¢ Years Learning Centers and Child Care, Inc., Charles R
Wl son, and Doris J. WIson, Defendants-Appellees.

Feb. 16, 1995.

Appeal from the United States District Court for the Southern
District of Texas.

Bef ore JONES and STEWART, Circuit Judges, and DUPLANTIER," District
Judge.

DUPLANTI ER, District Judge:

Charles R Wlson and his wife Doris J. WIson operate Mgic
Years Learning Centers and Child Care, Inc. (Magic Years), a child
day care center. M. WI|son serves as president of Magic Years,
and his wwfeis its secretary and treasurer. Theresa L. Al exander,
a fornmer enployee of Magic Years, and her husband filed suit in
state court against Magic Years and M. and Ms. WIson, claimng
that M. W/l son sexual |y harassed Ms. Al exander. Western Heritage
| nsurance Conpany (Western Heritage) insured Magic Years and M.
and Ms. WIlson during the period of Ms. Al exander's enpl oynent.
In this suit for declaratory judgnent, the district court decreed

that Western Heritage nust defend its i nsureds, Magic Years and M.

"‘District Judge for the Eastern District of Louisiana,
sitting by designation.



and Ms. WIlson, in the underlying state court action brought by
t he Al exanders and pay any j udgnent rendered agai nst them Western
Heritage appealed.! We AFFIRM the judgnent in favor of M. and
Ms. WIlson, but we REVERSE the judgnent in favor of Magic Years.

Ms. Al exander was an enployee of Magic Years for slightly
over sixteen nonths. During that tine, the Wstern Heritage
conprehensive general liability insurance policy at issue listed
"Charles & Doris WIlson dba Magic Years Learning Center and Child

Care, Inc. as the naned insured. All the parties treat this
strange designation as referring to three insureds: M. WIson,
Ms. WIson and the corporation.

The state court suit by the Al exanders alleged that M. W son
sexually harassed Ms. Alexander at work and wunder other
ci rcunstances, that such harassnent |led to her constructive
di scharge, that he invaded her right to privacy by asking probing
gquestions about her personal life and sexual activities, that he
unlawful Iy i nprisoned her, that the harassnent and her constructive
di scharge violated her federal and state civil rights, that he
commtted assault and battery by touching her in an offensive
unwel cone manner, and that he acted with such want of care and
conscious indifference as to warrant punitive danmages. The

Al exanders claimed that Ms. WIlson and Mgic Years were

responsi ble under the doctrine of respondeat superior for M.

The Al exanders al so sought exenplary damages in their state
court suit. Magic Years and the WIlsons do not dispute the
district court's declaration that exenplary danages are
specifically excluded by the insurance policy and hence not
covered.



Wl son's conduct and that they were grossly negligent in entrusting
himw th supervisory responsibility, in not providing a workpl ace
free of sexual harassnent, and in not providing an adequate avenue
for redress. They also alleged that Magic Years and the W/I sons
intentionally inflicted severe enotional distress upon Ms.
Al exander. M. Al exander asserted a claimfor | oss of consortium
Magi ¢ Years and the WIsons nade demand upon Western Heritage to
defend themin the state court suit and to pay any judgnent ari sing
out of it.

Western Heritage filed this action seeking a declaration that
it owed no duty to defend or indemify Magic Years or the WI sons
in the underlying state court suit; 1in a counterclai mMgic Years
and the WIsons sought a declaration that Wstern Heritage nust
defend and indemify them The parties filed cross notions for
summary judgnent with a stipulation that the policy and the
Al exander s’ pleadings in the underlying state court suit
constituted the rel evant evidence.

The district <court held that the policy covered the
Al exanders' state court claim and that the enployer exclusion
clause did not exclude coverage, because sone of the allegations
concerned conduct that occurred outside the course of Ms.
Al exander' s enpl oynent.

Western Heritage contends that the policy's definition of
occurrence does not cover sexual harassnent, and, even if it does,
the allegations in the Al exanders' suit are excluded from coverage

by the assault and battery excl usi on endorsenent. Wstern Heritage



further contends that if the state court clains are otherw se
covered, they are excluded by the enployer liability exclusion
cl ause.
TEXAS LAW

Texas substantive law controls this diversity jurisdiction
case. Under Texas insurance law, an insurer is required to defend
any case in which at | east sone of the allegations in the pleadi ngs
present a claim covered by the policy. See @lf Chem &
Met al I urgi cal Corp. v. Associated Metals & Mnerals Corp., 1 F.3d
365, 369 (5th Cr.1993). |In determ ning whether the policy covers

the all egations, the court nmust enforce the policy as wittenif it

can be given only one reasonable construction. Nat'l Union Fire
Ins. Co. v. Hudson Energy Co., Inc., 811 S W2d 552, 555
(Tex. 1991). However, if the insurance policy is anbiguous,

susceptible of nore than one reasonable interpretation, the court
must adopt the construction that nost favors the insured. I d.;
Barnett v. Aetna Life Ins. Co., 723 S.W2d 663, 665 (Tex.1987).
Because exceptions and limtations of liability are even nore

strictly construed against the insurer, "we nust adopt the
construction of an exclusionary cl ause urged by the insured as | ong
as that construction is not itself wunreasonable, even if the
construction urged by the insurer appears to be nore reasonabl e or

a nore accurate reflection of the parties' intent.' Barnett, 723
S.W2d at 666 (quoting dover v. Nat'l Ins. Underwiters, 545
S.wW2d 755, 761 (Tex.1977)). Therefore, we nust read the

allegations of the underlying state court suit in light of the



policy's insuring provisions and exclusions to determ ne whether
there is coverage, bearing in mnd these liberal rules of
construction in favor of the insured.
" OCCURRENCE"
The insuring provision in the policy reads as foll ows:

The conpany will pay on behalf of the insured all sunms which

the insured shall becone legally obligated to pay as damages

because of
(a) bodily injury or
(b) property damage

to which this insurance applies, caused by an occurrence, and

t he conpany shall have the right and duty to defend any suit

agai nst the insured seeki ng danages on account of such bodily

injury. ...
Therefore, to trigger the duty to defend, the pleadings in the
underlying state court suit nust allege facts which constitute
bodily injury caused by an occurrence that the policy does not
excl ude.

The policy defines an occurrence as "an accident, including
continuous or repeated exposure to conditions, which results in
bodily injury or property damage neither expected nor intended from
t he standpoint of the insured."? Wstern Heritage contends that
the definition of occurrence excludes intentionally inflicted
injuries and therefore excludes the allegations which arise out of

sexual harassnent because M. W/l son i ntended or expected to injure

Ms. Al exander when he harassed her and touched her in an

2The policy defines bodily injury as "physical injury,
si ckness or di sease sustained by any person which occurs during
the policy period...."



of fensi ve, unwel cone manner. Wth respect to the Al exanders' state
court suit, the general policy definition of occurrence is trunped
by the foll ow ng special endorsenent:

Physi cal and/or Mental Abuse Limtation Endorsenent

In consideration of the premum charged, it 1is hereby
under st ood and agreed that Bodily Injury and Property Damage
i ncl udes any act, which may be consi dered sexual in nature and
could be classified as an Abuse, Harassnent, Ml estation,
Cor poral Puni shnment or an I nvasi on of an individual's right of
Privacy or control over their physical and/or nental
properties by or at the direction of an Insured, an Insured's
enpl oyee or any other person involved in any capacity of the
| nsured's operation....

* * * * *x %

Severability of Insurance

This insurance applies separately to each Insured...
(underlining enphasi s added).

Regardl ess of whether the general definition of occurrence
woul d excl ude al | egati ons of sexual harassnent by the insured, the
endor senent expressly provides for coverage of such clains. To
hold otherwise would render the endorsenent neaningl ess. See
Barnett, 723 S.W2d at 666 (stating that a court should read a
contract, including an insurance policy, to give effect to each
part of the contract unless doing so would do violence to the rules
of law or construction).

The all eged acts of M. W/ son conpl ai ned of in the underlying
state court suit are covered by the endorsenent because they all
"may be considered sexual in nature and could be classified as an
Abuse, Harassnment, Ml estation, Corporal Punishnment or an I nvasion

of an individual's right of Privacy." Alternatively, from the



standpoint of Magic Years and Ms. WIlson,®> not only do the
allegations in the underlying state court suit fall within the
endorsenent, but the alleged acts or omssions are within the
general definition of occurrence, because there is no contention
that Ms. WIlson or Magi c Years expected or intended to injure the
Al exanders. See Wal ker v. Lunbernmens Mut. Casualty Co., 491 S. W 2d
696 (Tex. G v. App. 1973) (hol di ng that exclusion of intentional acts
in honmeowner's policy does not apply to parent who is being held
liable for son's intentional acts).
ASSAULT AND BATTERY EXCLUSI ON

Western Heritage al so contends that the all egations invol ving
assault and battery and offensive touching are excluded from
coverage by the followng assault and Dbattery exclusion
endor senment :

It is agreed that the insurance does not apply to bodily

injury or property damage arising out of assault and battery

or out of any act or omssion in connection with the

prevention or suppression of such acts, whether caused by or

at the instigation or direction of the insured, his enpl oyees,

patrons or any other person.
The wunderlying state court suit is based upon alleged sexual
harassnent, expressly covered by the policy's "physical and/or
mental abuse |limtation endorsenent.” The allegations of assault
and battery, unlawful inprisonnent, and intentional infliction of
enotional distress are alternative legal theories of liability for

the alleged sexual harassnent. The physical/nmental abuse

endor senent woul d be neani ngl ess with respect to clains of physi cal

3The endorsenent, which contains a severability of insurance
cl ause, nust be applied separately to each insured.
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abuse if the assault and battery exclusion were applicable. The
assault and battery exclusion is trunped by this special
endorsenent, just as is the definition of occurrence.
EMPLOYER LI ABI LI TY EXCLUSI ON
Western Heritage also argues that the allegations in the
state court suit are excluded by the follow ng enployer liability
excl usi on cl ause:
Thi s i nsurance does not apply:
(i) to bodily injury to any enployee of the insured arising
out of and in the course of his enploynent by the insured for
whi ch the insured may be held |liable as an enpl oyer or in any
ot her capacity; * * * or
(ii1) to bodily injury sustained by the spouse, child, parent,
brother, or sister of an enployee of the insured as a
consequence of bodily injury to such enpl oyee arising out of
and in the course of his enploynent by the insured.
The policy defines an "insured" as:
any person or organization qualifying as an insured in the
"Persons Insured" provision.... The insurance afforded
applies separately to each I nsured agai nst whomclaimis mde
or suit is brought, except with respect to the limts of the
Conpany's liability.
By this enployer liability exclusion, Wstern Heritage nay have
intended to exclude coverage of clains by "any enployee" of any
insured, but it did not do so. | nstead, the policy excludes
coverage of clains by "any enployee of the insured."” (enphasis
added). The author of the policy knew howto wite the word "any",
for he used it to nodify "enpl oyee", but not "insured."
The definition of an "insured" in the policy provides that
"[t]he insurance afforded applies separately to each Insured

agai nst whom claimis nmade or suit is brought.” The "physical



and/or nental abuse limtation endorsenent,” which provides for
coverage of the clains at issue, states that "[t]his insurance
applies separately to each Insured.” Thus a cl ai m agai nst one
i nsured may be covered, even though the sane cl ai magai nst anot her
insured is excluded. See Commercial Standard Ins. Co. v. Am GCen.
Ins. Co., 455 S.W2d 714 (Tex.1970) (holding that the enployee
exclusion clause is to be applied separately to each insured who
may be entitled to coverage whenever the policy contains a
severability of interests clause). M ndful that we nust adopt any
construction of an exclusionary cl ause urged by the insured as | ong
as it is not unreasonable, Barnett, 723 S.W2d at 666, we nust read
the enployer liability exclusion as applying separately to each
i nsured, excluding coverage of an insured only if that insured is
t he enpl oyer of the injured party or the party's spouse.*

The enployer liability exclusion does not apply to M. and
Ms. WIson, neither of whomwas Ms. Al exander's enployer, but it

does apply to Magic Years, which was her enployer. See Guaranty
Nat'l Ins. Co. v. Marshall County Bd. of Educ., 540 So.2d 745, 749

“Two recent decisions, one by a Texas Court of Appeals and
one by this circuit, apply an enployer liability exclusion clause
to exclude coverage of both a corporate enployer and an
individual. In the Texas case, Aberdeen |nsurance Conpany V.
Bovee, the individual was apparently a co-enployee. 777 S.W2d
442 (Tex.Ct.App.1989). In the federal case, Pennsylvania
Nati onal Mutual Casualty Insurance Co. v. Kitty Hawk Al rways,
Inc., the individual was the vice-president and "co-owner" of the
corporate defendant. 964 F.2d 478, 479 (5th G r.1992). 1In
contrast with the instant Western Heritage policy, apparently
nei t her the Aberdeen nor the Pennsylvania National policy
contained a "severability of insurance" clause, and therefore
nei t her of those decisions consider the relationship between the
term "enployer"” and an individual who is not an enployer but is
an i nsur ed.



(Al'a.1989) (holding that enployer liability exclusion clause does
not exclude coverage of claim of deceased enployee against his
supervi sors); Geat S W Fire Ins. Co. v. Hercules Bldg. &
Wecking Co., Inc., 35 Mass.App.Ct. 298, 619 N.E 2d 353 (1993)
(hol di ng t hat general conprehensive liability insurance policy with
enpl oyer liability exclusion clause covered clains by an enpl oyee
agai nst the owner/president/mnager but not those against the
conpany), review denied, 416 Mass. 1106, 622 N E. 2d 1364 (1993).

All of the clains against Magic Years are excluded by the
enpl oyer liability exclusion clause, because Magi c Years enpl oyed
Ms. Al exander, the clains arose out of the course of her
enpl oynent, and the exclusion specifically applies to the
derivative clains of the injured enployee's spouse. See Add
Republic Ins. Co. v. Conprehensive Health Care Assoc., Inc., 2 F. 3d
105, 109 (5th G r.1993) (stating that the enploynent-related
exclusion "broadly covers virtually any claimarising out of the
enpl oynent rel ationship").

Unlike the limting | anguage in the definition of "occurrence"
and the assault and battery exclusion, either of which if
appl i cabl e here would render the policy's "physical and/or nental
abuse limtation endorsenent” neaningless, the enployer liability
excl usion can be read together with the sexual claimendorsenent.
Clains by a non-enployee of an insured "which may be consi dered
sexual in nature" are covered by the policy, e.g., the clains
against M. and Ms. W]Ison; such clains by an enpl oyee of an

i nsured are excluded from cover age.
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For the foregoing reasons, we AFFIRM the district court's
judgnent in favor of M. and Ms. WIson, REVERSE the judgnent in
favor of Magic Years, and REMAND with instructions to enter
judgnent in favor of Wstern Heritage declaring that Wstern

Heritage i s not obligated to defend or i ndemmify Magic Years in the

underlying state court suit.
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