IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60067

HAROLD AMOS BARNARD, JR.,
Peti ti oner- Appel | ant,
V.

JAMES A. COLLINS, Director, Departnent of Crim nal
Justice, Institutional Division,

Respondent - Appel | ee.

On Application for Certificate of Probable Cause
and Motion for Stay of Execution
Appeal fromthe United States District Court
for the Southern District of Texas

(January 31, 1994)
Before KING JOLLY, and SMTH, G rcuit Judges.
KING Circuit Judge:

Harold Anpbs Barnard, Jr., a death-row inmate in the Texas
Departnent of Crimnal Justice (TDCJ), Institutional Division,
filed his second petition for federal habeas corpus relief,
pursuant to 28 U.S.C. §8 2254, in the United States District Court
for the Southern District of Texas on January 27, 1994. Barnard
is scheduled to be executed after m dni ght on February 2, 1994.
Barnard requested that the district court stay his execution,
hold an evidentiary hearing on the issue of his conpetency, and
issue a wit of habeas corpus vacating his death sentence.

Barnard al so requested that the district court appoint counsel



for himpursuant to 21 U S.C. § 848(q)(4)(B). On January 28,
1994, the district court denied Barnard all relief and a
certificate of probable cause (CPC). Barnard then filed a notice
of appeal to this court, along with an application for a CPC, a
nmotion to stay his execution, and a renewed notion for
appoi ntment of counsel. Although the district court denied
relief on the ground that Barnard had abused the wit, we do not
reach this question in our consideration of his entitlenent to a
CPC and a stay of execution, but instead hold that Barnard has
not made a substantial showi ng of the denial of a federal right.
Thus, we deny his application for a CPC and his notion to stay
his execution. W reverse the district court's denial of
counsel, and in the light of Barnard's exigent circunstances, we
grant his notion to appoi nt counsel.
| . BACKGROUND

A jury convicted Barnard of capital nurder on April 1, 1981,
for the killing of sixteen-year-old Tuan Nguyen during a robbery
of a convenience store in Galveston, Texas, on June 6, 1980.°
After a punishnment hearing, the jury affirmatively answered the
three special issues submtted pursuant to Texas | aw, thereby
requi ring that Barnard be sentenced to death.

On April 8, 1987, the Texas Court of Crim nal Appeals
affirmed Barnard's conviction, and on July 17, 1987, the state

trial court pronounced Barnard' s death sentence and set his

1 Anore detailed recitation of the facts can be found in
Barnard v. State, 730 S.W2d 703 (Tex. Crim App. 1987), cert.
deni ed, 485 U.S. 929 (1988).




execution for Septenber 23, 1987. On February 29, 1988, the
Suprene Court denied Barnard's petition for wit of certiorari.

See Barnard v. State, 730 SSW2d 703 (Tex. Crim App. 1987),

cert. denied, 485 U S. 929 (1988).

The Texas Court of Crimnal Appeals denied Barnard's first
petition for state habeas corpus relief on January 6, 1989, and
Barnard's execution was reschedul ed for March 14, 1989. On
February 21, 1989, Barnard filed a petition for federal habeas
corpus relief and an application for stay of execution in the
United States District Court for the Southern District of Texas.
The district court stayed the execution pending its consideration
of Barnard's petition.

On Decenber 12, 1989, the district court entered a final
judgnent dismssing the petition for a wit of habeas corpus and
lifting the stay of execution. After Barnard filed a notice of
appeal, the district court granted a CPC and entered a stay of
execution on February 7, 1990.

On appeal, Barnard contended that the district court erred
inrejecting his clainms that (1) the Texas death sentencing
statute prevented the jury in his case from considering and
giving effect to his mtigating evidence in violation of the
Sixth and Ei ghth Amendnents to the United States Constitution
under Penry v. Lynaugh, 492 U S. 302 (1989); (2) the state trial

court's instruction on tenporary insanity caused by intoxication
prevented the jury fromgiving any mtigating consideration to

this evidence unless Barnard proved that he was so intoxicated



that he was insane at the tinme of the offense; (3) evidence of
hi s good character--including evidence of his carpentry skills,
work history, and famlial responsibility and support--was not
adequately treated within the special issues; and (4) Barnard had
recei ved ineffective assistance of counsel. Finding no error, a
panel of this court affirmed the district court's denial of
habeas relief and vacated the stay of execution. Barnard v.

Collins, 958 F.2d 634, 643 (5th Gr. 1992), cert. denied, 113 S.

Ct. 990 (1993). Rehearing was denied on May 22, 1992. Barnard
v. Collins, 964 F.2d 1145 (5th G r. 1992). The state trial court
reschedul ed Barnard's execution for March 16, 1993.

The Supreme Court denied certiorari review of Barnard's
petition for federal habeas relief on January 11, 1993. Barnard
v. Collins, 113 S. . 990 (1993). On March 8, 1993, the Suprene
Court al so denied Barnard's application for a stay of execution
and petition for rehearing, in which he reargued his Penry claim
inlight of the Court's decision in Gahamv. Collins, 113 S. C
892 (1993).

On March 10, 1993--six days before his then current
execution date and nearly five years after the execution date
whi ch was set after Barnard's conviction becane final--Barnard
filed his second petition for state habeas relief, in which he
asserted that he was inconpetent to be executed under Ford v.
VWai nwight, 477 U S. 399 (1986), and that the Texas speci al
issues did not allowthe jury to reflect adequately the

mtigation value of his proffered evidence. He also argued that



Article 8.04(b) of the Texas Penal Code, which the judge read to
the jury as an instruction at the sentencing phase of the trial,
was unconstitutional both on its face and as applied. On Mrch
15, 1993, the state court issued its findings and concl usi ons,
recommendi ng that habeas relief be denied. Later that sane day,
the Texas Court of Crimnal Appeals granted Barnard a stay of
execution.

On May 11, 1993, the Texas Court of Crimnal Appeals ordered
the state trial court to hold an evidentiary hearing on Barnard's
claimthat he was inconpetent to be executed. That hearing was
held on July 22, 1993. The trial court then issued its findings
and concl usi ons and recomended that Barnard's petition for
habeas relief be denied on Septenber 29, 1993. On Novenber 8,
1993, the Texas Court of Crimnal Appeals adopted the trial
court's findings and concl usions and denied Barnard's petition
for habeas relief. Barnard' s execution date was then reschedul ed
for February 2, 1994.

On January 27, 1994, Barnard filed his second habeas
petition in federal district court. He requested that the
district court stay his execution, hold an evidentiary hearing to
det erm ne whet her Barnard was conpetent to be executed, and issue
a wit of habeas corpus vacating his death sentence. The
attorney who had filed Barnard's second federal habeas petition
al so requested that the district court appoint himto represent
Barnard pursuant to 21 U S.C. § 848(q)(4)(B). On January 28,

1994, the district court denied Barnard all relief, denied



Barnard a CPC, and denied his attorney's notion for appoi ntnent
of counsel. Barnard then filed a notice of appeal wth this
court, along with an application for a CPC, a notion to stay his
execution, and a renewed notion for appointnent of counsel.
I1. COWPETENCY | SSUE

In response to Barnard's petition, the State noved to
dism ss the petition as an abuse of the wit, pursuant to Rule
9(b), Rules CGoverning Section 2254 Cases. Under Rule 9(b), a
second or successive petition in which new grounds for relief are
all eged may be dismssed if the petitioner's "reasonabl e and
diligent investigation" would have resulted in his presenting

these grounds in a previous habeas petition. See Md eskey v.

Zant, 499 U.S. 467, 493 (1991). Once abuse of the wit has been

pl eaded by the State, raised by the district court sua sponte or

raised as required in Hawkins v. Lynaugh, 862 F.2d 487, 489 (5th

Cr.), stay granted, 109 S. C. 569 (1988), vacated and renmanded

on other grounds, 110 S. C. 1313 (1990), the petitioner nust

show by a preponderance of the evidence that he has not abused

the wit or otherwse violated Rule 9(b). Andre v. Guste, 850

F.2d 259 (5th G r. 1988); Johnson v. MCotter, 803 F.2d 830, 832
(5th Gir. 1986).

According to the district court, it was clear fromthe
evidence put forth by Barnard that he could not neet this burden.
The district court found that although there was sone evi dence
that Barnard' s condition had persistently worsened over the

years, it was abundantly clear that the question of his



conpetency to be executed was extant at the tine of his first
habeas petition because "Barnard's habeas counsel have known and
asserted for years that Barnard's sanity is questionable."” Thus,
because the district court determ ned that Barnard failed to
denonstrate good cause for his failure to raise the issue of his
conpetency in his earlier wit, the court dismssed Barnard's
petition on grounds that he had abused the wit.

We need not reach the question of whether Barnard abused the
writ for purposes of his entitlenent to habeas relief on the
merits. Even if we assume arguendo that Barnard did not abuse
the wit, we find that Barnard has not made a substantial show ng
of a denial of a federal right, and thus we deny his application
for a CPC and his notion to stay his execution.

Standard of Revi ew

This court reviews an application for a CPC using the sane
standard as that used by the district court in the first
instance. That is, we will grant a CPC to appeal only if the
appl i cant can nmake a substantial show ng of a denial of a federal

right. Barefoot v. Estelle, 463 U S. 880. 893 (1983); Drew v.

Collins, 5 F.3d 93, 95 (5th Cr. 1993), petition for cert. filed
(Jan. 5, 1994). This standard does not require the applicant to
show that he would prevail on the nerits, but it does require him
to show that the issues he presents are debatable anong jurists
of reason. Barefoot, 463 U S. at 893 n.4; Drew, 5 F. 3d at 95.
The sanme standard essentially applies to an application for a

stay of execution. Drew, 5 F.3d at 95 (citing Delo v. Stokes,




495 U. S. 320, 321 (1990) ("A stay of execution pending
di sposition of a second or successive federal habeas petition
shoul d be granted only when there are 'substantial grounds upon

which relief mght be granted. (quoting Barefoot, 463 U S. at
895))).
Di scussi on
Barnard argues that his application for CPC shoul d be

grant ed because he is presently inconpetent to be executed under

Ford v. Wainright, 477 U S. 399 (1986). He asserts that the
state trial court's finding that Barnard was conpetent to be
executed, issued after an evidentiary hearing held on July 22,
1993, is not entitled to be given a "presunption of correctness”
in federal court because the state court's treatnment of the
conpetency issue was not "full and fair."

Section 2254(d) directs federal habeas courts to presune the
correctness of a state court

determ nation after a hearing on the nerits of a factual

issue . . . unless the applicant shall otherw se establish
or it shall otherw se appear, or the respondent shall admt

(1) that the factfinding procedure enployed by the
State court was not adequate to afford a full and fair
hearing; . . .

(8) or unless . . . the Federal court on a

consi deration of such part of the record as a whole [on
whi ch the factfinding was based] concluded that such
factual determnation is not fairly supported by the
record.

28 U.S.C. 8§ 2254(d); see Summer v. Mata, 449 U. S. 539, 546-47

(1981). A state court's conclusion regarding a petitioner's
conpetency to be executed is entitled to such a presunption.
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Garrett v. Collins, 951 F.2d 57, 59 (5th Cr. 1992); see Ford,

477 U.S. at 410-411.

The state habeas court found, after a full evidentiary
hearing in which the court was able to review both |Iive and
affidavit testinony, that Barnard was conpetent to be executed
under the Ford standard, i.e., that a prisoner nust understand
the fact of his inpending execution and the reason for it.?
During the hearing, at which Barnard was present but did not
testify, Barnard presented, in addition the testinony of his
former attorney, the live nedical testinony of Dr. Philip Mirphy,
a psychologist, and Dr. Allen Childs, a psychiatrist, both of
whom had recently interviewed Barnard.® They agreed that Barnard
suffers fromdel usions that he is being persecuted by various
mnority groups. In rebuttal, the State presented the |ive
testinony of Dr. Edward B. Gi pon, who had been ordered by the
court to exam ne Barnard and who testified that although Barnard

suf fered serious del usi ons, Barnard understood the fact of his

2 This court has deternmined that the plurality opinion in
Ford was nade a majority opinion by the concurring opinion of
Justice Powell, whose enunci ated standard for conpetency to be
executed was that a person know the fact of his inpending
execution and the reason for it. Lowenfield v. Butler, 843 F. 2d
183, 187 (5th G r. 1988). Accordingly, this court has adopted
the standard as enunci ated by Justice Powell|l as the Ford
standard. See, e.qg., Garrett v. Collins, 951 F.2d 57 (5th Gr.
1992); Lowenfield, 843 F.2d at 187.

3 Al'though Barnard had al so submtted other nedical reports
and affidavits to the state trial court, the court found that
only the reports of Drs. Murphy and Childs related to a current
di agnosi s of Barnard.



i npendi ng execution and the reason for it. In one of its factual
findings, the state court stated that

[ b] ased on the reports and eval uati ons and testi nony of
Applicant's and the Court's nental health experts, Texas
Departnent of Crim nal Justice nedical records, and the
sworn statenents of TDCJ personnel, the Court finds that
Appl i cant conprehends the nature, pendency, and purpose of
his execution. Applicant knows that he was found guilty of
killing a young boy in a robbery in Galveston County and
that his pending execution was because he had been found
guilty of that crinme. He knew of the date of his schedul ed
execution and that it would be lethal injection by use of an
i ntravenous injection. Applicants' experts do not establish
that he is unaware of the fact of or the reason for his

i npendi ng execution, but rather that his perception of the
reason for his conviction and pendi ng execution is at tines
distorted by a delusional systemin which he attributes

anyt hing negative that happens to himto a conspiracy of

Asi ans, Jews, Bl acks, honobsexuals, and the Mafia (enphasis
added) .

The state court thus found that Barnard knew that he was going to
be executed and why he was going to be executed--precisely the
finding required by the Ford standard of conpetency.?

Barnard contends that this finding should not be given a
presunption of correctness under 8§ 2254(d) because the trial
court's hearing could not possibly have been "full and fair" if

the trial court ignored the testinony of seven inpartial

4 W note that Barnard's reliance on the Suprenme Court's
decision in Godinez v. Mran, 113 S. C. 2680 (1993), for the
proposition that the standard for a prisoner's conpetency to be
execut ed should include an "assistance prong" is msplaced. 1In
Godi nez, the Suprene Court held that the conpetency standard in
the context of standing trial or in the context of waiving one's
right to counsel or pleading guilty were the sane: that a
def endant have a sufficient present ability to consult with his
| awer with a reasonabl e degree of rational understanding and a
rational as well as factual understanding of the proceedi ngs
against him |d. at 2686. The Godinez Court did not, however,
mandate the addition of an "assistance prong" to the standard for
determ ni ng whet her a person was conpetent to be executed.

10



W tnesses in favor of one court-appointed witness. However, we
agree with the district court that an unexpected outcone does not
automatically render the state procedure unfair--especially when
Barnard was afforded a full-blown evidentiary hearing. W thus
find meritless Barnard's contention that Texas did not afford him
a "full and fair" proceeding.

Barnard al so argues that the state court's finding of
conpet ence shoul d not be given a presunption of correctness
because such a determnation is not "fairly supported by the
record.” This argunent, too, is without nerit. Although the
state court had before it various affidavits and doctors' reports
on Barnard's conpetency which Barnard had filed, the court found
that only the reports of Drs. Mirphy and Chil ds--who gave |ive
testinony for Barnard at the hearing--related to Barnard's
current diagnosis. Dr. Gipon, who testified for the State and
who had recently reviewed Barnard' s nedi cal records and
interviewed Barnard, also gave live testinony related to
Barnard's current diagnosis. This court has nade it clear that
"deference to a state court's findings is particularly inportant
"where a federal court nmakes its determ nations based on the
identical record that was considered by the state appellate

court.'" Self v. Collins, 973 F.2d 1198, 1213 (5th Gr. 1992)

(quoting Sumer, 449 U. S. at 547), cert. denied, 113 S. C. 1613

(1993). Section 2254(d) "'gives federal habeas courts no |icense
to redetermne credibility of wi tnesses whose deneanor has been

observed by the state trial court'" or to disagree with the

11



wei ght the state court gave to the testinony of those w tnesses
whose dereanor the federal habeas court did not observe. 1d. at

1214 (quoting Marshall v. Lonberger, 459 U S. 422, 434 (1983)).

Barnard al so argues that the state court's finding of
conpet ency should not be given 8§ 2254(d) deference because such a
finding is a mxed question of |Iaw and fact and thus not subject
to a presunption of correctness under 8§ 2254(d). The cases to
whi ch Barnard cites for support of this argunent, however,
concern the issue of conpetency to stand trial and not the issue
of conpetency to be executed. This court has previously
determ ned that a state court's finding of conpetency to be
executed is entitled to a presunption of correctness under

§ 2254(d). See Garrett, 951 F.2d at 59; see also Ford, 477 U S

at 410-11 (explaining that a federal habeas court is required to
hold an evidentiary hearing on the issue of the petitioner's
conpetency to be executed if the petitioner shows that one of the
statutory exceptions to 8§ 2254(d) is applicable in his specific
case). Even if we were to conclude, however, that conpetency to
be executed is a m xed question of |law and fact, the pure
factfindings that underlie the state court's determ nation that
Barnard is conpetent to be executed are entitled to a presunption
of correctness, and based on those factfindings, we would reach
t he sane | egal concl usion.

For the foregoing reasons, we cannot determ ne that Barnard

has made a substantial showi ng of a denial of a federal right.

12



Accordingly, we deny his application for a CPC and his notion to
stay his execution.®
I11. APPO NTMENT OF COUNSEL UNDER § 848(q)

Barnard al so argues that the district court erred in denying
his notion to have counsel appointed for him pursuant to 21
US C 8§ 848(q)(4)(B).® Although we did not address the question
whet her Barnard abused the wit for purposes of his entitlenent
to habeas relief on the nerits, we address the question of abuse
of the wit here in relation to the district court's denial of
counsel's notion to be appointed under 8§ 848(q)(4)(B)

The district court dismssed Barnard's petition for abuse of
the wit because the court determined that it was "abundantly
clear” that the question of Barnard's sanity was extant at the
time of the filing of his first habeas petition. Nonetheless, we
note that the issue of Barnard's sanity was not urged at trial
(Barnard hinself testified at trial) or on direct appeal to the
Texas Court of Crimnal Appeals, except as it was incident to his
clains relating to voluntary intoxication. W also note that

nmore than five years has transpired since Barnard's first

5> W note that the district court ordered that the parties
file no further pleadings in the district court on the issues
rai sed by Barnard's second habeas petition and associ at ed

filings, "including notions to reconsider and the like." The
Federal Rules of Cvil Procedure give litigants the right to file
certain post-judgnent notions, and we think it ill-advised to

i ssue such a directive as a routine nmatter.

6 Although a CPCis required in order to appeal the denial
of habeas corpus relief, there is no such requirenent in order to
appeal the denial of the appointnent of counsel under
8§ 848(q)(4)(B). See Mireno v. Collins, No. 94-50026, slip op. at
3 n 1 (5h Cr. 1994).

13



schedul ed execution date after his conviction becane final and
that by the district court's own adm ssion, there is evidence in
the record that Barnard's condition has persistently worsened
over the years.

Further, Texas enploys its own abuse of the wit doctrine,
which requires in certain instances that a petitioner show "good
cause" why clains urged in a second or successive petition were
not urged earlier or face dism ssal of those clains. See TEX
Cooe CRM P. art. 11.07 (Vernon 1977 & Supp. 1993); Ex parte
Emons, 660 S.W2d 106, 110 (Tex. Crim App. 1983); Ex parte
Carr, 511 S.W2d 523, 525-26 (Tex. Cim App. 1974). Although
the show ng of "good cause" which Texas requires may well not be
the same as the showi ng of "cause and prejudice" required in
federal cases, we find it relevant that abuse of the wit was not
raised at the state level with respect to Barnard's clai m of
i nconpetency to be executed in his second state habeas petition
and that the Texas Court of Crimnal Appeals stayed Barnard's
execution on the eve of the set execution date and nmandated an
evidentiary hearing on the issue of conpetency.

Mor eover, our research indicates no reported decision in
which a federal circuit court or the Suprene Court has denied
relief of a petitioner's conpetency-to-be-executed claimon
grounds of abuse of the wit. Assum ng w thout deciding that the
abuse of the wit doctrine is nonethel ess applicable to a
petition for federal habeas relief prem sed on a Ford claim the

district court's determ nation that Barnard's clai mconstituted

14



an abuse of the wit because he could not show "cause and
prejudice" for his failure to raise this claimin his earlier
petition seens premature in the absence of an evidentiary hearing
or other appropriate proceeding to determ ne exactly when
Barnard' s counsel could have di scovered through reasonabl e
diligence and investigation that Barnard was inconpetent to be
executed.’ Because the determ nation of Barnard's conpetency to
be executed is a fact-intensive inquiry, the point at which
Barnard' s counsel should have initiated that inquiry is equally
fact-intensive. Although after a hearing, the district court
m ght be in a position to conclude that Barnard' s conpetency
cl ai m shoul d have been raised in his first round of state and
federal habeas petitions (initiated in October 1988), we cannot
say, absent a nore conplete factual devel opnent, that this is
true.

Wth the foregoing discussion in mnd, we believe that the

district court was incorrect in denying counsel's notion for

"In Mcd eskey v. Zant, the Suprene Court applied the "cause
and prejudice" analysis it had adopted for cases of procedural
default to an abuse of the wit inquiry. 111 S. C. at 1470.
Thus, the Court determ ned that to excuse his failure to raise a
claimin a previous habeas petition, the petitioner had to show
cause for not raising his claimearlier or face dismssal of his
petition for abuse of the wit. 1d. "The requirenent of cause
in the abuse of the wit context is based on the principle that
petitioner nust conduct a reasonable and diligent investigation
ainmed at including all relevant clainms and grounds for relief in
the first federal habeas petition.” 1d. (enphasis added). The
Court also stated that "if petitioner cannot show cause, the
failure to raise the claimin an earlier petition nmay nonethel ess
be excused if he or she can show that a fundanental m scarriage
of justice would result froma failure to entertain the claim"”
| d.
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appoi ntment under 21 U S.C. § 848(q)(4)(B). On its face,

8 848(q)(4)(B) does not condition the appointnment of counsel on
the substantiality or nonfrivol ousness of petitioner's habeas
clainms.® Conpare 21 U S.C. § 848(q)(4)(B) with 28 U S.C

§ 1915(d) ("The court may request an attorney to represent any
such person unable to enpl oy counsel and may dism ss the case if
the allegation of poverty is untrue, or if satisfied that the
action is frivolous or malicious."). Even if judicial
interpretation of 8 848(q)(4)(B) may later condition the
appoi nt nent of counsel on sone |evel of substantiality or
nonfrivol ousness in a petitioner's habeas cl ains, we cannot say
that in the instant case, without the benefit of a hearing on the
subj ect of whether counsel should have raised earlier the matter
of his conpetency to be executed, Barnard' s conpetency clai mwas
such that the district court should have denied counsel's notion
for appoi ntnment under 8§ 848(q)(4)(B). The district court
therefore erred in denying counsel's notion on abuse of the wit
grounds. Counsel has a simlar notion pending in this court, and
in view of the shortness of tinme remaining before his execution,

we grant the notion.

8 Section 848(q)(4)(B) provides in pertinent part that
[i]n any post conviction proceedi ng under section 2254
or 2255 of Title 28, seeking to vacate or set aside a
deat h sentence, any defendant who is or becones
financially unable to obtain adequate representation or
i nvestigative, expert, or other reasonably necessary
services shall be entitled to the appoi nt nent of one or
nore attorneys and the furnishing of such other
services
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The district court wll be required to hold a hearing at
sonme future date to determ ne whether and in what anmount fees are
to be awarded Barnard' s appointed counsel. As the district court
is already aware, counsel waited nore than ten weeks fromthe
time the Court of Crimnal Appeals denied Barnard relief on his
second state habeas petition to file a second federal habeas
petition and a notion to be appointed with the district court--
only a few days before Barnard's schedul ed execution. At the
hearing, the district court should determ ne whet her counsel, as
an officer of the court, had good cause for delay in filing
Barnard' s second habeas petition and if not, whether the anount
of fees to which counsel would otherw se be entitled should be

reduced as a sancti on. See Thomas v. Capital Security Servs.,

Inc., 836 F.2d 866, 878 (5th Cir. 1988) (en banc) ("[T]he basic
princi ple governing the choice of sanctions is that the |east
severe sanction adequate to serve the purpose should be
i nposed. ").
V. CONCLUSI ON

For the foregoing reasons, we DENY Barnard's application for
a CPC and his notion for stay of execution. W REVERSE t hat
portion of the district court's order denying appointment of
counsel under 8§ 848(q)(4)(B). W grant the notion for
appoi ntment of counsel under 8§ 848(q)(4)(B) and Barnard's

application for in fornma pauperis status.
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