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Bef ore REYNALDO G GARZA, GARWOOD AND DAVIS, Circuit Judges.
REYNALDO G GARZA, Circuit Judge:

On February 16, 1993, a grand jury indicted several defendants
for drug activities occurring in MAlIlen, Texas. In count one of
the indictnent, Raul Quiroz-Hernandez, Servando Lopez and Al fonso

Her nandez- Lopez (collectively the "Appellants") were charged for
conspiracy to possess withintent to distribute over five kil ograns
of cocaine in violation of 21 U. S.C. 88 841(a)(1), 841(b)(1) (A and

846.1 In count two, Raul Quiroz-Hernandez and Al fonso Hernandez-

!Raul Val | adares-Del Angel, Leonel Yanez-Trevino and Jose
| gnaci o Lopez, who are not inplicated in this appeal, were also
indicted in this count.



Lopez were charged for possession with intent to distribute over
five kilograms of cocaine in violation of 21 U S.C. 8§ 841(a)(1),
841(b)(1)(A) and 18 U.S.C § 2.2 Li kewi se, in count three,
Servando Lopez and Jose | gnacio Lopez were charged for possession
wth intent to distribute over five kil ograns of cocaine.

A jury convicted Raul Quiroz-Hernandez on counts one and two.
He was subsequently sentenced to 210 nonths i nprisonnment, foll owed
by a five year term of supervised release and a $100 speci al
assessnent. The jury also convicted Al fonso Hernandez-Lopez on
these two counts. Accordingly, he was sentenced to 240 nonths
i nprisonnment, followed by a ten year termof supervised rel ease and
a $100 special assessnent. Servando Lopez was acquitted of the
conspiracy offense. However, he was convicted on count three and
was sentenced to 262 nonths confinenent, followed by a ten year
term of supervised release and a $50 special assessnent. The
Appel | ants appeal these convictions. For the reasons stated bel ow
we affirmthe district court.

FACTS

On Decenber 17, 1992, Drug Enforcenent Adm nistration (DEA)
Task Force Agent Rol ando Garcia was fam liarizing his new partner,
Anacl eto Martinez, with suspected drug traffickers fromthe MAIIen

area. The "targets" in question were identified as Lorenzo Reyes?®

2Raul Val | adares-Del Angel and Leonel Yanez-Trevino were
indicted for this offense as well. The |atter defendant was
convi cted on both counts one and two.

SRoland Garcia testified that Lorenzo Reyes was under
surveil |l ance because he was a "known" drug deal er.
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and Ernesto Ganboa, Reyes' right-hand nman. The targets were
foll owed by the agents to Anerican Autonotive, a business owned by
Reyes. At Anerican Autonotive the agents observed a new Lincoln
Town Car (Lincoln) with Mexican |license plates. Suspecting that
the Lincoln's occupants mght be a possible Mexican drug
connection, Agent Garcia phoned the US. Custons Service and
| earned that the vehicle had been in the United States since
Cctober 9, 1992. After the Lincoln left the business, the agents
attenpted to follow it but it was lost in heavy traffic. The
agents then returned to Anerican Autonotive where they observed an
i ndi vi dual later identified as Ranon dvera, conducti ng
countersurveillance activities. Seeing no further activity, the
agents |left the area.

Later that day, the agents returned to Anerican Autonotive
where they again encountered the Lincoln. The occupants were
st andi ng outside the vehicle and | ooking in the direction of Ranon
d vera, who was standi ng outsi de the business. Raul Vall adares was
standing by the driver's door and appeared to be speaking to Ranon
O vera. Raul Quiroz-Hernandez (Quiroz) was standing by the front
passenger door and Al fonso Her nandez- Lopez (Hernandez) was st andi ng
near the rear passenger door. After several mnutes the Lincoln
departed to a local Wal-Mart parking lot, where it stopped behind
a white Astro van. At that time, Hernandez and Leonel Yanez-
Trevi no exchanged pl aces: Hernandez exited the Lincoln and sat on
the driver's side of the van and Yanez-Trevino exited the van and

entered the Lincoln. Once Hernandez was inside the van, Qiroz



approached himto retrieve a cellular phone and exchange words.
Thereafter, the Astro van and the Lincoln left the parking |ot.

Suspecting illegal activity, the agents followed the van and
called for a McAllen police unit to assist in stopping the vehicle.
Police officer Mtchell Reinitz responded to the call and pulled
the van over. After an exchange with the police officer, Hernandez
was arrested.? The Astro van was searched after a K-9 unit
detected contraband. A total of 23 bundles, with an approxi nate
wei ght of 462.7 kil ograns, were recovered fromthe van. Anong the
various itens seized from the vehicle was a utility bill for a
resi dence at 3604 North 27th Street.

Leonel Yanez-Trevi no, Raul Vall adares-Del Angel (Vall adares),?®
and Raul Quiroz were arrested shortly thereafter when they returned
to American Autonptive. Quiroz, the driver of the Lincoln, was
searched and was found to be in possession of $640. Vall adares,
the front-seat passenger, was in possession of $8,000 and two
notecards with witing on them One of these cards bore a notation
of "47" "2" and "94." Anot her card had "47 bultos"” (bundles)
witten onit. A leather bag containing $43, 450 was recovered from
the front seat of the vehicle. The |eather bag al so contained a
white index card with the following notation on it: "47 x 20K =

940k." Bel ow the "940K" was "22K" and below the latter figure was

“The circunstances of the arrest and the search of the van
will be discussed in nore detail bel ow

SWhile awaiting for trial, Raul Valladares escaped from
custody and remains a fugitive. The governnent depicts Vall adares
as the ring-1eader of the group.
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t he sum of "962K. "

On the followng day, a search warrant was executed for
Val | adares' residence. Ten pounds of cocaine, wapped identically
to the cocaine found in the Astro van, were recovered from the
mast er bedroom The agents also found: the title to the Astro van,
stacks of noney totalling $194,336, a noney counter and nobney
wrappers, a triple beamscale, a mlitary identification with the
name Quadal upe Garza but bearing Valladares' photograph and a
second utility bill for the 3604 North 27th Street residence
addressed t o Guadal upe Garza.

On January 6, 1993, surveillance was conducted at the
residence located on 3604 North 27th Street. During the
surveill ance, agents tw ce noticed a gray Suburu drive through the
subdi vision. On the second such occasi on, Jose |Ignhaci o Lopez- Moya
exi ted the vehicle and wal ked toward the residence. After several
m nutes, the Suburu exited the subdivision with a Ford van
follow ng closely behind. The agents attenpted to stop both
vehi cl es but only the van stopped. The Suburu, driven by Servando
Lopez, led the officers on a high-speed chase before it was
successfully detai ned. Jose lgnhacio Lopez-Mya was |ater
identified as the driver of the van. A search of the Ford van
reveal ed 24 bundl es of cocai ne wapped identically to those sei zed
from the Astro van. These bundl es contained approxinmately 481
kil ograns of cocai ne.

A search of the residence itself revealed large rolls of

cel l ophane, rolls of duct tape and boxes of fabric softener, which



is used to mask the scent of narcotics. Wappings identical to
those found on the previously seized bundles of cocaine were
di scovered. A large bundl e of cocaine, weighing 20.5 kil ograns,
was also found in a bathtub. Agent Garcia offered testinony to
indicate that this residence was used as a stash house for
narcoti cs.
DI SCUSSI ON
Al f onso Her nandez- Lopez
A

In his first point of error, Hernandez argues that the
officers | acked reasonable suspicion to make the initial stop of
the vehicle. Therefore, the initial stop and its fruits were
t ai nt ed. Absent this illegal evidence, there is insufficient
evi dence to sustain his convictions.

Police officers may briefly detain individuals on the street,
even if there is no probable cause to arrest them if they have a
reasonabl e suspicion that crimnal activity is afoot. United

States v. Mchelletti, 13 F.3d 838, 840 (5th Gr.) (en banc), cert.

denied, ---US. ---, 115 S. C. 102 (1994). The Fourth Amendnent
requires only sone mninuml evel of objective justification for the
of ficers' actions--but nore than a hunch--neasured in Iight of the
totality of the circunstances. 1d. Reasonable suspicion may be
supported by particular and articulable facts, which, taken
together with rational inferences from those facts, reasonably
warrant an intrusion. 1d.

During trial, the governnent denonstrated that the DEA agents



wer e conducting surveillance on two suspected drug traffickers and
that a Lincol n bearing Mexican |license plates was observed tw ce at
Anerican Autonptive,® a business associated with the narcotics
suspects. Furthernore, the officers noticed an individual
conducting what they deened to be countersurveillance activity at
that establishnent. Afterwards, the Lincoln was followed to a
parking | ot where one of its occupants exchanged places with the
driver of a second vehicle. The second vehicle was a van, which
the offices knew from experience, was a type of vehicle commonly
used to transport narcotics. Pursuant to all these facts, they
decided to perform an investigatory stop of the Astro van. I n
reviewing this evidence as a whole, this Court has no doubt that
the facts were sufficient to create a reasonabl e suspicion that
crimnal activity was afoot, thus justifying the stop.
B

Her nandez asserts that the lower court erred in denying his
nmotion to suppress evidence because he had possession of the van
and perm ssion from Raul Vall adares, the alleged owner, to drive
it. During the suppression hearing, however, Hernandez failed to
show that the title owner of the van was in turn a corporation
owned by Vall adares. Neverthel ess, he now clains that the

governnment unwittingly established this link at trial.’” Therefore,

6Since the vehicle was registered in Mexico and it was not
being serviced at the business, the officers reasonably believed
that it mght be a possible drug supplier.

"Hernandez failed to raise this issue when the evidence was
actually elicited.



he asserts a | egal possessory interest in the van and thus contests
t he search of the vehicle.?

In the proceeding below, the court ruled that Hernandez did
not satisfy this burden because he failed to show a possessory
interest in the van.® Yet, this Court need not delve into the
merits of that ruling because we find that Hernandez voluntarily
abandoned the van. It is settled law in this Circuit that an
i ndi vidual has no standing to conplain of a search or seizure of

property that he has voluntarily abandoned. United States V.

8 n the alternative, Appellant contends that as an occupant of
the vehicle he still has standing to challenge the stop and the
fruits of such stop

°The court ruled as foll ows:

The Court is going to deny the Mtion to Suppress on the
prelimnary matter of fact that this client -- this defendant
cannot establish that on Decenber 17, 1992, he had legitinmate
perm ssion fromanyone who had a |l egitimate i nterest either through
ownership or otherw se of this particul ar van.

The Court is going to find that on Decenber 17th, 1992, based
on the only evidence presented here, M. Val |l adares, a co-def endant
named in the indictnment, asked M. Hernandez here to drive this
van. M. Hernandez is unaware of what, if anything, gave M.
Val | adares any ki nd of interest whatsoever in this particular van.

In fact, the evidence here suggests or is conclusive that this
van is registered to a particular corporation as indicated by M.
Tittle earlier, and that nobody wth that corporation had, in
effect, given M. Valladares or anyone else permssion to be
involved with regards to this particul ar van.

And, therefore, the Court is also finding that M. Hernandez
didindicate to the officers when he was stopped that he had stol en
the van. And, at that point, certainly, wthout even ski ppi ng over
t he standi ng question, the officers would have every reason to be
able to go ahead and arrest himand to go ahead and search the van
or look into the van after he's told themit's stolen.

But, the Court doesn't even get -- need to get to the nerits
of this notion here because it's going to find that he has not
established any legitimate standing to be able to conplain about
the van that is neither registered to him nor has he presented any
evidence that an owner or a person with legitinmate interest in it
had gi ven him perm ssion to be driving this van.
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Al varez, 6 F. 3d 287, 289 (5th Cr. 1993) (citations omtted), cert.

denied, ---US.---, 114 S.Ct. 1384 (1994);%° Barlow, 17 F.3d at 88
("One cannot . . . manifest a reasonabl e expectation of privacy in
an itemonce it has been abandoned."). It is clear, however, that

t he abandonnent nust be voluntary and cannot be influenced by
i nproper police conduct. Alvarez, 6 F.3d at 289. The | ega

presence of the police for investigatory purposes or pursuit does
not render an abandonnent involuntary. [|d. Further, a |awful

arrest does not anmount to such conpulsion so as to render an
ot herwi se voluntary abandonnent involuntary. 1d. at 289-90. W
must carefully review all the relevant circunstances existing at
the time of the alleged abandonnent. First, as discussed above,

the officers had reasonabl e suspicion to conduct an investigatory
stop. During the course of that detention, the officer requested
the registration papers. Initially, the driver began to produce
t hese papers but he suddenly raised his hands and excl ai ned t hat

t he van was stolen.' Appellant cannot possibly contend that these

l'n Alvarez, the police had an arrest warrant for the
defendant for parole violation. Wiile attenpting to serve the
warrant outside his hotel room the defendant backed up into his
roomwhere he was finally arrested. The officers noticed a garnent
bag to which defendant disclaimed ownership. The bag contained a
weapon. Because the defendant voluntarily abandoned the garnent
bag he had no standing to object to the search thereof. See also
United States v. Piaget, 915 F.2d 138, 140 (5th G r. 1990) (upon
opening the truck and questioning defendant about the bag, he
stated he knew nothing about it, thus abandoning the bag and
| eaving officers free to examine its contents); United States V.
Thomas, 12 F.3d 1350, 1367 (5th Cr.), cert. denied, ---US. ---,
114 S.Ct. 1861 (1994).

I\Whet her or not the police believed the van was stolen prior
to the investigatory stop is irrelevant. The van was stopped
because they had a reasonabl e suspicion that crimnal activity was
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actions were involuntary or the result of inproper police conduct.
So, at that nonent Hernandez effectively disclainmed a privacy
interest in the van, thus depriving himof standing to object to
subsequent searches.

Mor eover, stating that the vehicle was stol en during the | egal
stop created probable cause to arrest the driver and search the
vehicle, thereby disposing of the standing issue altogether.??
Agent Garcia also detected a strong odor of fabric softener while
wal king to the van and observed bundl es covered by a sheet through
the van's wndows. This further evidence unquestionably gave the
of ficers probable cause to search the van.

1. Servando Lopez

Servando Lopez (Lopez) clains that the evidence cannot sustain
hi s possession conviction since he never possessed the cocaine
found in the Ford van. The only evidence connecting Lopez to the
van was the testinony of Jose Ignacio Lopez-Mya (Mya), which
reflected that they were picking up the Ford van at the 3604 North
27th Street residence to collect a $2,300 debt owed to Lopez
Thus, Appellant characterizes his actions as sel f-hel p repossessi on
in satisfaction of a debt.

Si nce deci sions about the credibility of the evidence are the
province of the jury, we review both the evidence and the

i nferences drawn fromthe evidence in the light nost favorable to

af oot . VWhether the van turned out to be stolen or not is
immaterial in this case.

2The | ower court hinted as nmuch. See supra note 9.
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the governnent. United States v. Lopez, 979 F.2d 1024, 1028 (5th

Cr. 1992), cert. denied, ---US ---, 113 S . C. 2349 (1993);

dasser v. United States, 315 U.S. 60, 77, 80 (1942). In weighing

the evidence we note that circunstantial evidence 1is not
intrinsically different fromtestinoni al evi dence. Lopez, 979 F. 2d
at 1028. "It is not necessary that the evidence exclude every
reasonabl e hypot hesis of innocence or be wholly inconsistent with
every concl usi on except that of guilt, provided a reasonable trier
of fact could find that the evidence establishes guilt beyond a

reasonabl e doubt."” United States v. Bell, 678 F.2d 547, 549 (5th

Cr. 1982) (en banc), aff'd 462 U S. 356 (1983). Thus, whether we
deal with testinonial or circunstantial evidence, the inquiry into
the sufficiency of the evidence is whether the jury could
reasonably, logically and legally infer that the defendant was
guilty beyond a reasonabl e doubt. Lopez, 979 F.2d at 1028-29.

A conviction for possession of drugs wth intent to
distribute requires the governnent to prove that the defendant
know ngly possessed contraband wth the intent to distribute.

United States v. Shabazz, 993 F. 2d 431, 441 (5th Gr. 1993). The

governnment may prove actual or constructive possession by either

direct or circunstantial evidence. United States v. Rosas-Fuentes,

970 F.2d 1379, 1382 (5th Gr. 1992). To show constructive
possessi on, the governnment nust showthat the defendant controll ed,
or had the power to control, the vehicle or the contraband; nere

proximty to the contraband is not enough. |[d.; Shabazz, 993 F. 2d

at 441. "Know edge of the presence of contraband nay ordinarily be
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inferred fromthe exerci se of control over the vehicle in which it

is conceal ed." Shabazz, 993 F.2d at 441 (quoting United States v.

Garcia, 917 F.2d 1370, 1376-77 (5th Cr. 1990)).

The governnent's case against Lopez is solely circunstanti al
since no evidence was presented that Lopez owned t he van, possessed
keys to the van, had driven the van or been in the residence or
garage where it had been stored. Further, no evidence |inked him
to the cocaine inside the van. The governnent did, however,
produce the testinony of Moya to incrimnate Lopez.

Moya testified that he entered the United States to borrow
$300 fromhis cousin, i.e., Lopez. Lopez allegedly told Mya that
he was receiving $2,300 to pick up a van and that he would | oan
Moya t he $300 needed sonetine after they picked it up. Mya then
acconpani ed Lopez to the sane Wal-Mart where the Lincoln net the
first van on Decenber 17, 1992. At that |ocation, Lopez spoke with
two people in a Ford van. After that neeting, Lopez drove Mya to
the stash house at 3604 North 27th Street to pick up the sane Ford
van. Apparently arned with the know edge that the keys woul d be in
the ignition, Lopez instructed his cousinto retrieve the van. The
cousin entered the garage, found the van with the keys in the
ignition, started it and followed Lopez out of the subdivision
Agents immediately stopped the van but were wunsuccessful in
det ai ni ng Lopez; he sped away and |l ed the officers on a high speed
chase. Though evidence of flight is a factor from which a jury

could infer guilty know edge, see United States v. Sanchez- Sotel o,

8 F.3d 202, 210 (5th Cr. 1993), cert. denied, ---US ---, 114
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S.Ct. 1410 (1994), Lopez contends that he fled out of fear because
it was dark and the agents were in unmarked vehicles. Thus
Appel I ant clai ns he was not evadi ng arrest.

O course, the jury was free to weigh all these facts and nmake
any inferences therefrom So, the jurors could indeed infer Lopez
"power to control"” the vehicle by asking his cousin to drive a van,
that had the keys in the ignition and which contai ned thousands of
dollars  of cocai ne, from an established stash house.
Notwi t hst andi ng the Defendant's argunents, the jurors could also
determ ne that the $2,300 that Lopez was to receive was actually a

paynment for transporting the cocaine-laden van. See United States

v. Martinez-Mercado, 888 F.2d 1484, 1491 (5th G r. 1989) (paynent

of $300 to drive a truck is circunstantial evidence that is
unquestionably suspicious). The apparent evasion of |aw
enforcenent officers also bolsters the jury's conclusion of guilt.
We find that the totality of the evidence, viewed in the |ight nost
favorable to the governnent, could |l ead a rational jury to properly
concl ude that Lopez "know ngly possessed” the cocaine. Due to the
| arge anmount of narcotic seized, they could also determne that it
was not for personal consunption but for distribution.
[11. Raul Quiroz
A

Raul Quiroz argues that the evidence was insufficient to
sustain a conspiracy conviction. Quiroz admts to being in the
Li ncol n on Decenber 17, 1992, the day the Astro van was sei zed at

the Wal-Mart parking lot, but characterizes that and all other

13



evi dence connecting himto the other defendants as "innocent;" he
was nerely running errands with Valladares. Furthernore, Quiroz
attacks the testinony which identified him as one of the
i ndi vi dual s who exam ned and | eased t he stash house on Sept enber 9,
1992. Wt hout this evidence, the conspiracy charge agai nst him
fails.
1

To establish a drug conspiracy under 21 U S.C. § 846, the
gover nnment nust prove beyond a reasonabl e doubt (1) an agreenent to
violate the narcotics laws, (2) that each all eged conspirator knew
of the agreenent and intended to join the conspiracy, and (3) that
each alleged conspirator did voluntarily participate. United

States v. Lopez, 979 F. 2d 1024, 1029 (5th Cr. 1992), cert. denied,

---U. S .---, 113 S .. 2349 (1993). Concert of action can indicate
agreenent and voluntary participation. Id. The surroundi ng
ci rcunstances may establish knowl edge of a conspiracy. 1d. More
inportantly, "no evidence of overt conduct is required. A
conspi racy agreenent may be tacit, and the trier of fact may infer

an agreenent from circunstantial evidence." United States v.

Thomas, 12 F. 3d 1350, 1356-57 (5th Cr.) (quoting United States v.
Her nandez- Pal aci os, 838 F.2d 1346, 1348 (5th Cr. 1988)), cert.

denied, ---U.S.---, 114 S.C. 1861 (1994).

It is undisputed that Quiroz acconpani ed Val | adares when the
|atter visited American Autonotive and the Wal-Mart parking | ot.
While at the parking |ot, DEA agents observed Quiroz approach the

van's driver-side window and retrieve a cellular phone. The

14



governnent argued to the jury that Quiroz' brief proximty to the
driver-side window allowed him to see the suspicious-|ooking
bundl es and detect the strong odor of fabric softener. The
government al so i ntroduced i nto evidence the $43, 450 taken fromthe
front seat of the Lincoln. Although the noney was not |inked to
Quiroz, it was within his reach since he was driving the vehicle.
A notebook recovered from the Valladares residence was also
submtted i nto evidence. This notebook, which was characterized as
a drug ledger by the prosecutor, contained Quiroz' nane and
t el ephone nunber. 3

Quiroz counters by stating that his nere presence at the
parking |l ot and his association with a known drug organi zer i s not
enough to prove his quilt. Though Quiroz is correct that nere
presence at the scene of a crinme or close association with others
w Il not alone support the inference of a conspiracy, presence is
still a significant factor to be considered within the context of

t he ci rcunst ances under which it occurs. United States v. Mntovya-

Otiz, 7 F.3d 1171, 1177 (5th Gr. 1993). "C rcunstances al t oget her
i nconclusive, if separately considered, may, by their nunber and
joint operation. . . be sufficient to constitute concl usive proof"

of guilt. 1d. (citation omtted). Therefore, we nust exam ne the

13The defense characterized this evidence as a sinpl e notebook
wth sonme drug related notes and sone non-drug related notes. In
addition, Quiroz' sister testified that the tel ephone nunber in the
not ebook was not her brother's nunber, and counsel argued that the
appearance of his nane was insignificant because "Raul Quiroz" was
spelled "Raul Quiros." Thus, they allege it was not the
def endant's nane or nunber. O course, the credibility of the
W tness and the wei ght of the evidence was duly considered by the
jurors before nmaking their decision.
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remai ni ng circunstances to determne the propriety of the jury's
verdi ct.

The governnent identified the Defendant as one of two
i ndi vi dual s who exam ned the stash house at 3604 North 27th Street
prior toits rental. Eduardo Yzaguirre, the real estate agent who
di spl ayed the house, testified that he showed the property to two
young nen for approximately twenty mnutes. The individuals were
supposedly interested in renting the house because they were
students at the local university. One of the individuals stated
that his grandfather, Guadal upe Garza, would be living wth them
When asked to identify these two i ndividuals, Yzaguirre pointed out
Raul Quiroz and Leonel Yanez-Trevino. This identification
undoubtedly reinforces and seals the governnent's case against
Quiroz. Understandably, Appellant now attacks such identification.

First, in a post-submssion brief, Quiroz argues that the

record is unclear as to exactly who Yzaguirre identified.

4The record reflects the foll owi ng exchange bet ween the United
States Attorney and the w tness:

Q | would ask you to | ook around the courtroomtoday. |s there
anyone here in this courtroomwho appear to be those two
i ndividuals you net with?

A. Yes, sir.

Q Could you point to the individuals and identify them by what
they're dressed in today?

A. The gentleman with the noustache over there and there's a
gentl eman here that's witing wwth a pencil.

Q Okay. There are two gentlenen on that side. WlIl, actually
there are three gentlenen on that side with a noustache. Which
on with the noustache?

A. The fourth gentl eman.

Q Ckay. The one in the black shirt?

A. Yes, sir.

Q And the other individual?

A. The gentleman that's here, the third one.

16



Alternatively, he states that the witness was equi vocal at best in
identifying the individuals.*® W find these contentions w thout
merit. Though Appellant clains the record is unclear as to who was
identified, no such confusion existed during trial. For exanple,
none of the defendants objected to the all eged m sidentification or
requested a clarification from the court. Moreover, in closing
argunents the governnent stated that the wtness "positively
identified Raul Quiroz and Leonel Yanez" as the two nen posing as
students. No objection was nade to that specific argunent either.

In any event, the only arguable confusion relating to the
court's remarks did not even concern Quiroz, they only dealt with
the identity of Leonel Yanez-Trevino. That confusion, however, was
clearly rectified by the lower court.1 Regardi ng Defendant's

second argunent, he overlooks cross-exam nation testinony

Q Third one

ATTORNEY : Your Honor --

THE COURT : The record will show he's pointed out the Defendants
Raul Quiroz Hernandez and Servando Lopez.

ATTORNEY : Your honor, | believe that the other --

THE COURT : Oh, I'msorry. That's Leonel Yanez-Trevino. |'m
sorry.

ATTORNEY : Thank you, sir.

13The fol | owi ng exchange t ook place between the United States
Attorney and Eduardo Yzaguirre:
Q Are you sure that these two gentlenen that you've identified
here today are the two gentlenen that cane to rent the house?
A. Yeah, | think so, sir.

®The court corrected itself by stating that the witness had
poi nted out Raul Quiroz and Leonel Yanez-Trevino. See supra note
14. Again, reviewing the record in its entirety clarifies that
this was the identification intended by the witness and this was
how it was understood at trial.

17



conclusively establishing the identity of the individuals.?

Quiroz also attenpts to bolster his claimof innocence with
evi dence adduced at trial. He offers his sister's testinony to
show he was in Mnterrey, Mexico, on the day the property was
shown. He points to the fact that no enpl oyee fromthe real estate
of fice, other than Eduardo Yzaguirre, could identify himas one of
the individuals renting the house. Furthernore, the Defendant
alerts this Court to the testinony of Aaron Javier Gonzal ez- Garza
(Gonzal ez), a governnent w tness and forner nei ghbor of Val |l adares,
who testified about the young nen that acconpani ed Vall adares the
day the |ease was executed. He testified that Quiroz bore a
resenblance to one of the young nmen with Valladares but was
definitely not one of them

The governnment responds that Gonzalez had previously
identified Quiroz as one of the persons present at the property
office during the rental. Any subsequent testinony to the contrary
was a fal sehood pronpted by fear.!® However, this contradictory
testinony is not determnative of the issue since Gonzal ez and
Eduardo Yzaguirre testified about two separate events. The first
event concerned the initial exam nation of the house. Raul Quiroz
was placed at the scene on that specific occasion. The fact that

he was not placed at the scene by Gonzalez or the realty office

1"Def ense counsel asked Eduardo Yzaguirre:
Q And you're absolutely certainit's these two individuals here in
this courtroon?
A. Yes, sir.

8" The credibility of a witness may be attacked by any party,
including the party calling the witness." Fed. R EviD. 607.
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enpl oyee at the tine that Vall adares, posing as Guadal upe Garza,
rented the house does not danage the governnent's case. It is
i nconsequenti al whether Raul Quiroz was al so present when t he | ease
was signed since his role in the subterfuge is crystal clear.?®
The evidence as a whole supports the allegation that Quiroz
was one of the individuals who participated in renting the hone.
The record reveals that he assisted in creating false stories to
facilitate the rental: the house would be used to attend a | ocal
uni versity and Guadal upe Garza, the grandfather, would also live
there.?® The evidence at trial established that Guadal upe Garza,
whi ch was the nane on the | ease agreenent, was in fact Vall adares.

This subterfuge supports the allegation that Quiroz knew of the

conspiracy and actively acted in furtherance thereof. There was
al so evidence that Raul Quiroz was present during the
transportation of the cocaine. The jury considered all this

evidence and determned that Appellant was a nenber of the

conspiracy. It was free to reject any testinony exonerating the

W& do note, however, that the enployee fromthe realty office
did not affirmatively state that Quiroz was not at the office, she
nmerely stated that the defendants did not |Iook famliar. As for
Gonzal ez, his testinony may have been deened a fal sehood by the
jury. Thus, it may have concluded that Quiroz was in fact present

during the -execution of the lease as well. Though this
determnation is redundant at this point, it would clearly be
pr oper.

20Appel I ant clains the governnent failed to establish exactly
which individual stated they were students and that their
gr andf at her, Guadal upe Garza, would be living with them However,
the case does not hang in the bal ance because of this om ssion
The witness testified that both of the individuals actively did the
t al ki ng. Thus, the inportant thing is that both individuals
knowi ngly participated in this subterfuge in order to rent a house
for storing and transporting narcotics.

19



Def endant since that evidence turned on the credibility of the
W tnesses. Therefore, the conviction will stand.
2.

The Defendant also contests his possession conviction. As
expl ai ned above, the governnent nust prove that each defendant
knowi ngly possessed the cocaine with intent to distribute to
sustain the conviction. Possession can be either actual or
constructive, joint anong several defendants and established by

circunstanti al evi dence. United States v. Lopez, 979 F.2d 1024,

1031 (5th Gr. 1992), cert. denied, ---U S ---, 113 S . C. 2349

(1993). Co-conspirators may also be liable for the substantive
offenses commtted by other nenbers of the conspiracy in
furtherance of the comon plan. Lopez, 979 F.2d at 1031.
Therefore, a defendant can be |iable for a possession conviction on
the basis of both his constructive possession over the contraband
and his status as a co-conspirator. See id.

Since the jury found Quiroz to be an active nenber of the
conspiracy, he could also be convicted for his co-conspirator's
(Al fonso Hernandez- Lopez) possession over the cocaine-laden Astro
van. Li kewise, the jury could infer his joint control over the
contraband from his presence at the scene and all the events
|l eading to the Astro van's exchange of drivers. The jury could
rationally conclude that Raul Quiroz know ngly possessed the
cocai ne and, in light of the | arge anount invol ved, that he pl anned

to distribute it.
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Quiroz also clains that the trial court denied his right to a
fair and inpartial jury due to its failure to ask the venire
menbers the specific questions requested by defense counsel. The
questions asked were allegedly too broad, effectively denying
counsel the opportunity to discover any prejudices. Therefore, it
inpaired the ability to nmake intelligent perenptory chall enges.

The trial judge has broad discretion in conducting voir dire,

Knox v. Collins, 928 F.2d 657, 661 (5th Gr. 1991), including the

decision to submt proposed questions to prospective jurors.

United States v. Saim ent o-Rozo, 676 F.2d 146, 148 (5th G r. 1982).

The exercise of that discretion, however, is limted by the
"essential demands of fairness."” Collins, 928 F.2d at 661;

Aldridge v. United States, 283 U S. 308, 310 (1931). "A voir dire

procedure that effectively inpairs the defendant's ability to
exercise his challenges intelligently is ground for reversal

irrespective of prejudice." Collins, 928 F.2d at 661. Therefore,
the inquiry is "whether the procedure used for testing inpartiality
created a reasonabl e assurance that prejudice would be di scovered

if present.” United States v. Nell, 526 F.2d 1223, 1229 (5th Cr

1976); Saim ento-Rozo, 676 F.2d at 148.
During the voir dire proceeding, the trial court did the
fol | ow ng:

1. Informed the panel of the nature of the charges
agai nst the defendants and the governnent's burden of
pr oof ;

2. Specifically asked "is there anybody on the jury panel
who has anything from your personal experience or
background whi ch nmakes you feel that you could not be
fair and inpartial as a juror in the case;
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3. Specifically asked "[i]s there anybody on this panel
who has such vi ews about the controll ed substances | aw
or the drug laws in the United States--either you
think they're too strict or they' re not strict enough-
-whi ch woul d nake you feel that if you were sel ected
as a juror in this case, you woul d base a deci sion
based on what you think the | aw ought to be rather
than what the Judge told you the | aw was;"

4. Asked whether any of the venire nenbers were
acquainted with the parties or their attorneys or
W tnesses in the case and asked about their prior
experience as jurors;

5. Asked the panel about their own and any cl ose
relatives' enploynent in or business relationshipwth
| aw enf orcenent;

6. Asked whether they, or a close rel ative, had ever been
charged with a narcotics offense.

The court then asked counsel for further suggestions. The
attorneys proposed the foll ow ng:

1. Whet her anybody was a nenber or attended any neetings
with war on drugs or simlar organizations;

2. Wet her anybody had any type of bunper stickers on
their vehicle with anti-drug nessages;

3. |If anybody had been active in the PTA or MADD or any
specific organization that had its main purpose the
education of children;

4. \Whet her anyone had been a candidate for public office
where the i ssue of enforcenent of drug | aws was pl aced
in issue.

These suggesti ons were refused because the court believed they had
been adequately covered by prior questions.

After voir dire was concluded and the jurors were excused, but
before the | awers exercised their perenptory chall enges, a school
t eacher approached the court and stated her disconfort with the
case because she was "agai nst anybody that uses . . . drugs." The

prospective juror conceded that she had not expressed her concerns
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sooner because she had m sunderstood the questions and because she
was t oo nervous. The court ultimtely excused her because it found
her too nervous to serve on the jury. Appellant asserts on appeal
that this single event alerted the court to potential bias or
prej udi ce agai nst the defendants. Thus, he argues that the court
shoul d have further queried venire nenbers about prejudi ces agai nst
persons charged with drug of f enses.

It is clear that a court may not inquire generally about a

prospective juror's inpartiality in a crimnal case. See United

States v. Shavers, 615 F. 2d 266, 268 (5th Gr. 1980). Instead, the

court mnust reach the concerns high-lighted in the accused's
proposed questions to ensure revealing any |atent prejudice. See
id. The proposed questions, however, nust be reasonably necessary
to enable the accused to exercise his challenges and pertinent to
the inquiry. Id.

After reviewing the record, this Court believes that the | ower
court's inquiry reasonably assured that any bias or prejudice
agai nst the defendants woul d have been di scovered if present. The
court belowinquired into nore than nerely whether the prospective
jurors were fair and inpartial; it specifically inquiredinto their
background and personal experiences. |In fact, this specific query
proved effective since it elicited an imedi ate response from a
venire nenber, who inforned the court that her brother worked with
the FBI and thus she harbored resentnent against drug dealers.
That query, in conjunction with questions on the prospective

jurors' views on the current drug laws and their ability to apply
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the law as explained by the court, sufficiently guaranteed the
def endants the fundanental fairness they denmand.

More not ably, the unasked questions failed to address any new
areas of concern. The court covered the "substance of the
necessary areas" inits ow questions. Nell, 526 F.2d at 1230 n. 9
(a lower court need not ask every question requested by counsel).
Further, the fact that a single venire nenber was nervous and
confused during the proceedings is insufficient totaint the entire
jury selection process.?!

C.

Finally, Quiroz asserts an error in his sentencing. The total
anount of cocai ne seized during the operation was approxi mately 965
ki | ograns. Appel l ant contends that he should not be held
accountable for that part of the cocaine seized after his arrest
since no evidence linked him to it and because it was not
"reasonably foreseeable”" to him

Under the Sentencing Cuidelines, a defendant who partici pates
in a drug conspiracy is accountable for the quantity of drugs,

which is attributable to the conspiracy and reasonably foreseeabl e

to him United States v. Mtchell, 31 F.3d 271, 277 (5th Gr.)
(citing US.S.G 8 1Bl1.3(a)(1)(B)), cert. denied, ---US.---, 115

S.Ct. 455 (1994). "Reasonabl e foreseeability does not follow

automatically fromproof that [the defendant] was a nenber of the

2'Though the prospective juror voiced her reservations |ater

than required, the fact still remains that she did. The court and
the parties seened to agree that the only cause for her delay was
due to her nervous nature. No one suggested that the juror's

"confusion" was due to the court's inadequate questioning.
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conspiracy." United States v. Foy, 28 F.3d 464, 476 (5th Gr.)

(quoting United States v. Punma, 937 F.2d 151, 160 (5th Cr. 1991),
cert. denied ---U S.---, 112 S .. 1165 (1992)), cert. denied, ---

US ---, 115 S .. 610 (1994). Reasonable foreseeability requires
a finding separate from a finding that the defendant was a
conspirator. |d. Thus, for a sentencing court to attribute to a
defendant a certain quantity of drugs, the court nust nake two
separate findings: (1) the quantity of the drugs in the entire
operation and (2) the anmount which each defendant knew or should

have known was involved in the conspiracy. United States v. Puig-

Infante, 19 F.3d 929, 942 (5th Gr.), cert. denied, ---U. S.---, 115

S.Ct. 180 (1994). These findings shall be upheld on appeal unless
clearly erroneous. Mtchell, 31 F.3d at 277.
The court below ruled as foll ows:

The net anobunt with regards to drugs is 964. 2 kil ograns.
It includes the 460 or so kilograns that were found in
the van on the date of the arrest of this particular
defendant. It includes the 400 and sone kil ograns that
were found in the van on the January 6th arrest wth
regards to the co-defendant here in the case, co-
defendants. And, it also includes the 22 kil ograns of
cocai ne that were found inside the residence.

The Court is going to find that all those cocai ne anounts
are involved in the sane conspiracy. That they were in
furtherance of the conspiracy and were reasonably
foreseeable, as that term has been defined in the case
law, to this particular defendant.

Thi s particul ar def endant was present when t he house t hat
was i nvol ved in the second transaction was rented. There
was a subterfuge with regard to the stories for the
pur pose of the rental, including that this defendant was
going to be a student. And, it was his grandfather who
was renting the property, who as it turns out, was not
hi s grandf at her.

And, that on the date of the arrest, M. Vall adares, who
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was in the sane vehicle as this defendant, had 400 and

sone -- had the nunber of packages listed which is the

exact nunber of packages that were involved in both of

these dates as far as the transactions, including the

extra package that was found inside the residence.

The residence had packaging materials and scal es and

other matters that are associated with drug transacti ons.

And therefore, the whole amount is attributable to him

under rel evant conduct and the case | aw defi ned.
After fully reviewng the record, this Court finds these findings
to be free of error. To begin with, the evidence affirmatively
established Quiroz' involvenent in the conspiracy, including the
"subterfuge" wutilized in renting the stash house. Al so, the
governnent of fered evidence to showthat by the tine of Appellant's
arrest the goal of the conspiracy was to transport approxi mately
962 kil ogranms of cocai ne. Evi dence of that goal consists of a
not ecard recovered fromthe Lincoln after the first van was sei zed.
The notations on the card were "47 x 20k = 940k." Bel ow t he "940K"
was witten "22K" for a total of "962k." Three separate seizures
of cocaine were namde, totalling an anount alnost equal to 962
kil ograns. Another notecard was seized with "47 bultos" or bundl es
witten on it. Not coincidentally, 47 bundles of identically
wr apped cocai ne were seized from the two vans. In view of this
evidence, we cannot say that the lower court's findings were
clearly erroneous.

CONCLUSI ON
Havi ng determ ned t hat none of Appellants' conplaints present

reversible error, the judgnent of the district court is affirned.

AFFI RVED.
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