IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50764

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
JCE DRELL DAVI S,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Western District of Texas

February 7, 1996
Before JOLLY, DUHE, and DENNI'S, Circuit Judges.
E. GRADY JOLLY, G rcuit Judge:

Def endant - appel | ant Joe Drell Davis ("Davis") pleaded guilty
to possession with intent to distribute crack cocaine in violation
21 U.S.C. 8§ 841(a)(1). On appeal he challenges only his sentence,
alleging that the district court erred in finding that seven ounces
(198.45 granms) of crack cocaine were attributable to him Davis
chal | enges the sentence on two grounds. First, he questions
whet her the information used to calculate the quantity of cocai ne
he sold was grounded in sufficient indicia of reliability since it
was based on a statenent provided by a confidential informant who
|ater contradicted the statenent at Davis' sentencing hearing.

Second, he argues that the quantity of cocaine attributed to him



should reflect the anpbunt of cocaine he actually sold instead of
t he amounts he negotiated to sell. Based on our determ nation that
the district court's finding was not clearly erroneous and that the
court correctly applied the sentencing guidelines, we affirmbDavi s’

sent ence.

Davis was the subject of an undercover sting operation
conducted by the Killeen, Texas Police Departnent. On July 27,
1994, whil e under surveillance by police officers, Davis negoti at ed
the sale of two ounces (56.7 grans) of crack cocaine to a
confidential informant, Jody WIlson ("WIlson"). WIson actually
bought slightly less than two ounces of crack cocaine (46.40
granms). He paid Davis $1,900. Davis was arrested and charged with
distribution of <crack cocaine in violation of 21 US. C 8§
841(a)(1l). Davis pleaded guilty as charged.

Prior to the sting operation, WIlson told the police that he
had been purchasi ng cocai ne fromDavis about twi ce a nonth over the
five nonth period prior to July 27, 1994. WIlson stated that he
woul d purchase "two ounces every two weeks [or] sonetines | m ght
buy one ounce a week." Wlson also said that he generally
purchased crack cocaine, but also occasionally bought powder
cocaine. The police relayed this information to the U S. Probation
Ofice.

After Davis' quilty plea, Davis' probation officer prepared a

Presentence Report ("PSR') attributing seven ounces of crack



cocaine to Davis. The probation officer reached this concl usion by
addi ng the anpunt of crack cocaine Davis negotiated for sale to
Wlson in the sting operation (two ounces or 56.7 grans) to the
amount of crack cocaine the officer estimated that Davis had sold
to Wlson over the five-nonth period preceding the sting (five
ounces or 141.75 grans). |In order to generate the latter estimate,
the of ficer assuned that Davis sold drugs to Wlson in ten separate
transactions, each involving only one ounce of cocaine. The
officer further estimated that only half of the ten transactions
i nvol ved crack cocaine, in order to allow for WIlson's statenent
t hat "occasionally he bought powder cocaine." Using seven ounces
of crack cocaine as the total anmount of controlled substances
i nvol ved, the PSR assigned Davis a base offense | evel of 34 and an
i nprisonnment range of 151-188 nont hs.

Wl son testified at Davis' sentencing hearing. Under oath he
stated that he purchased crack cocaine fromDavis on July 27, 1994,
and that he knew Davis for five nonths. He also stated that he
purchased drugs "maybe four or five tinmes" from Davis in the
preceding five nonths, and that the "cocaine deals ranged from a
hal f-ounce to two ounces.” Wlson also testified on direct
exam nation that sonetinmes the transactions involved powder
cocai ne.

On cross-exam nation, WIlson confirnmed his statement, used in
the PSR, that he "would buy two ounces every two weeks, sonetines

| mght buy one ounce a week." \Wen asked about the discrepancy



between his testinony and his statenents to the police, WIson
explained that his earlier estimate for the PSR was "a range," and
that his testinony differed because "its not sonething that | wote
down on a calendar." He also responded that "I told [the police
that ny earlier statenent] was an approxi mation."

In sentencing Davis, the district court adopted the factual
findings and gui deline application in the PSR The district court
sentenced Davis to 151 nonths in jail, the mninmum inprisonnent
time at the correspondi ng offense level. Davis now objects to the
anount of crack cocaine attributed to him by the PSR and the
district court and, therefore, to the base offense |evel and
i nprisonnment range applicable to him

|1

Davis first contends that the information provided by WI son
to the police and incorporated into the PSR regardi ng Davis' crack
sales to Wlson prior to July 27, 1994, |acks sufficient indicia of
reliability to support its probable accuracy, as required under
U S S.G6A1.3. Davis urges that the esti mates used in the PSR have
no corroboration because they were based on statenents by WIson
that Wlson | ater contradicted at the sentenci ng hearing. |[nstead,
Davis argues that Wlson's testinony at the hearing is controlling
and requires the district court to find that he sold no nore than
t hree ounces of crack prior to the sting, which would result in a

reduction of his base |evel offense, and a correspondi ng decrease



in the inprisonment range applicable to him?! The use of any
anount of crack greater than three ounces | acks sufficient indicia
of reliability, Davis nmaintains, and requires this court to find
clear error on the part of the district court in sentencing him
"A district court's findings about the quantity of drugs
inplicated by the crinme are factual findings reviewed under the

“clearly erroneous' standard.” United States v. Rivera, 898 F.2d

442, 445 (5th Gr. 1990). |In our review, we take into account the
district court's "wide discretion in the kind and source of

information [it] considers in inposing sentence.” United States v.

Garcia. 693 F.2d 412, 416 (5th Gr. 1982). Under the clearly
erroneous standard, "[i]f the district court's account of the
evidence is plausible inlight of the record viewed inits entirety
the court of appeals nmay not reverse it even though convinced that
had it been sitting as the trier of fact, it would have wei ghed t he

evidence differently." Andersonv. Cty of Bessener Cty, 470 U. S.

564, 574 (1985).

Specifically, Davis mmintains that Wlson's testinony (a)
limted the total nunber of drug transactions between Davis and
WIlson before July 27, 1994, to five transactions, and (b)
established that only half of these transactions, at nost three,
i nvol ved crack cocai ne. Because each transaction invol ved bet ween
"a hal f-ounce [and] two ounces,"” Davis urges that "[t]he figure of
one ounce would . . . be reasonable to use." Plugging in the
nunbers that Davis asserts are reliable (five sales of cocaine
consisting of one ounce each, three of which involved crack
cocaine), only three ounces (or 85.05 grans) of crack may be
attributed to Davis prior to July 27. This anount, together with
that in the controlled buy, equals a total of 141.05 grans, giVving
Davi s an offense | evel of 32 and a sentence gui deli ne range of 121-
151 nont hs.



A district court has wide discretion in determ ning which
evidence to consider and which testinony to credit. UsS V.
Edwards, 65 F.3d 430 (5th G r. 1995). For sentenci ng purposes, the
district court may consider any rel evant evidence "w thout regard
to its admssibility under the rules of evidence applicable at
trial, provided that the information has sufficient indicia of
reliability to support its probable accuracy.” U S . S.G § 6Al. 3;
US v. Mchael, 894 F.2d 1457, 1461-62 (5th Cr. 1990). Fact s

used by the district court for sentencing purposes have "sone
indiciaof reliability" where they are "reasonably reliable.” U_S.

v. Shacklett, 921 F.2d 580, 585 (5th G r. 1991). "The defendant

bears the burden of denonstrating that information the district
court relied on in sentencing is "materially untrue.'" United

States v. Vela, 927 F.2d 197, 201 (5th Cr. 1991).

In United States v. Young, 981 F.2d 180 (5th Cr. 1993), we

found that a sentencing court's determnation as to the anount of
drugs involved in defendants' offenses was supported by reliable
i nformati on. W did so despite the defendants' claim that the
district court inproperly relied on the officers' hearsay testinony
about the statenents of certain confidential informants and the
fact that one defendant presented evidence that tended to rebut
information provided by the <confidential informants. The
gover nnment provi ded corroboration in the formof evidence obtai ned
fromits own investigation concerning the defendants' invol venent

in drug dealing and the informants' past record of reliability,



W t hout specifically corroborating the drug anounts reported by the
informants. W noted in Young that, although faced only with the
paucity of defendants' rebuttal testinony, the district court
nevert hel ess hal ved t he anobunt of drugs reported by the informants
to "tak[e] into account wuncertainty and the possibility of
exaggeration." |d. at 186.

In the present case, WIson gave conflicting testinony at the
sentenci ng hearing as to the aggregate nunber of purchases he nade
fromDavis prior to July 27. He stated on direct exam nation that
he purchased drugs from Davis "maybe four or five tines," a
departure fromhis statenent for the PSR On cross-exam nation
however, he confirmed that he had purchased drugs from Davis over
a five-nonth period in which he "would buy two ounces every two
weeks, sonetinmes | mght buy one ounce a week." He explained the
conflict in his own testinony by noting that his purchases were
"not sonething that | wote down on a cal endar."”

The district court carefully evaluated WIlson's conflicting
testinony at the sentencing hearing and chose to credit one of
W son's accounts about the nunber of tinmes he purchased crack from
Davis prior to July 27, tothe rejection of WIlson's ot her account.
Faced with Wlson's own conflicting reports, the district court was
free to evaluate the testinony and to nmake this credibility choice.
We see no error inthe district court's determ nation that Wl son's
cross-exam nation testinony was nore worthy of credence than his

direct testinony and conclude that Davis sold WI son cocai ne on ten



occasions, five of which involved crack. This is especially true
in the light of the fact that this credibility choice finds
corroboration in the factual account of the crack sales
incorporated into the PSR Thus, it is clear that wunder our
standard of review the information the district court used to
determne the quantity of drugs sold by Davis was reasonably
reliable.

Qur conclusion that the district court conmtted no error is
further buttressed by the fact that, as in Young, the district
court here took into account the uncertainty of Wlson's report of
Davis' crack sales when it adopted the PSR Specifically, WIson
stated for the PSR and testified at the sentencing hearing that he
"occasionally would buy powder cocaine." This testinony woul d
support as few as two or three purchases of powder cocai ne and as
many as seven or eight sales of crack. Nevertheless, the PSR and
the district court discounted the anmount of crack Davis sold to
W son by assuming only five transactions involving crack.? G ven

the trial court's conservative estimte, we nust say that the

2\ especially note that the PSR and the district court nade
al l omances for the anount of crack sold in each transaction.
Wl son stated variously that he would purchase one or two ounces
during each sale (his statenent for the PSR), and that the
purchases ranged from "one-half ounce to two ounces" (WIlson's
hearing testinony). The PSR, adopted by the district court,
assuned sales of one ounce each in order "[t]o allow Davis the
benefit of the doubt." This assunption falls at the bottomof the
range W1l son provided for the PSR and roughly in the mddl e of the
range W1 son gave at the sentencing hearing.



court's attribution to Davis of seven ounces of crack cocaine is
not clearly erroneous.
1]

Davis next contends that the district court erred by
attributing to himthe full two ounces he negotiated to sell to
Wl son on July 27, 1994. |Instead, Davis argues that he should be
charged with the actual anount he sold (46.4 grans or slightly | ess
than | ess than two ounces).

W review the application of the sentencing guidelines de

novo. United States v. Edwards,65 F.3d 430 (5th CGr. 1995). A

district court may attribute to a def endant convi cted of possession
with intent to distribute the anpbunt of an unconsunmmated
transaction, unless the defendant did not intend or was not

reasonably capable of producing that anount. United States v.

Garcia, 889 F. 2d 1454, 1457 (5th Cr. 1989), cert. denied, 494 U. S.

1088 (1990). In this case, Davis has offered no testinony to
support his contention that he did not intend to sell WIlson two
ounces or that he was not capabl e of doing so. W therefore affirm

the district court's decision to use the negotiated anount.



|V
We thus hold, based on all of the evidence available for the
district court's consideration, that the determ nation that seven
ounces of crack cocaine were attributable to Davis was not clearly
erroneous. The sentence of Joe Drell Davis is therefore

AFFI RMED.
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