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EDITH H JONES, G rcuit Judge:

Appellants Billie Mac Jobe (“Billie Mac”), Stanley Pruet
Jobe (“Stanley”), Stephen Taylor, Philip Mark Sutton and Fer nando
Novoa were convicted by a jury of various offenses undertaken to
organi ze, conduct, and naintain an el aborate and expanded check-
kiting schene through El Paso banks for over a year and a half. On
appeal, they pose nunerous challenges to their convictions and
sentences. After carefully considering these chall enges and the

underlying record, this court AFFIRMS the conviction as charged in

After oral argunent, Judge Parker recused hinself from
any further participation in this matter. This opinion reflects
only that of Judges Jones and Stewart.



Count 2 for all of the appell ants, VACATES Stanley’s managerial or
supervi sory sentenci ng enhancenent, and REMANDS St anl ey' s case for
resent enci ng.

FACTUAL BACKGROUND!

The appel l ants were indicted for bank fraud, in violation
of 18 U S.C. § 1344 and 2, and for conspiracy to conmt bank fraud,
to make false entries in bank records, and to obtain |oans via
fal se statenents in |oan applications, contravening 18 U S C 8§
371. In addition, the indictnent charged that sone or all of the
appel l ants had nade fal se statenents on | oan applications,? fal se
bank entries, reports, and transactions, ® | aundered funds, # or ai ded
and abetted such activities.® The indictment requested a crim nal
forfeiture of property.®

The district court bifurcated the crimnal trial and the
request for crimnal forfeiture. After nearly two weeks of trial
on the crimnal charges, the jury returned the foll ow ng verdicts:
all defendants were convicted of conspiracy to conmt bank fraud

(“Count 1"); Billie Mac was convi cted of bank fraud, while Stanl ey,

. Qur review of the record was nmuch nore difficult
because the parties frequently either furnished incorrect record
citations or no citation at all.

2 18 U.S.C. § 1014.

3 18 U.S.C. § 1005.

4 18 U.S.C. 8§ 1956(a)(1)(A)(I).

5 18 U S.C. § 2.

- 6 See 18 U.S.C. 88 1982(a)(1)-(a)(2)(A), 982(b) (1) (A)-
B).



Tayl or, Sutton, and Novoa were convicted of aiding and abetting
this bank fraud (“Count 2"); Taylor and Sutton were convicted of
maki ng fal se bank entries in violation of 18 U S.C. 88 1005 and 2
(collectively, Counts 4, 6, and 16); and Stanl ey was convi cted both
of aiding and abetting Sutton to make a fal se bank entry (Count 6)
and of making fal se statenents on a bank | oan application (Count
5).7

Al t hough each appellant was convicted by the jury of
various of fenses undertaken to organi ze, conduct, and maintain an
el aborate check kiting schene, at the sentencing hearing, the
district court found no evidence of nonetary loss to any of the
financial institutions involved. In part for this reason, the
appel l ants received |ight concurrent sentences: Billie Mac was
sentenced to eighteen nonths incarceration and fined $30, 000;
Stanley received five nonths incarceration, five nonths of
comunity confinenent in a residential facility or half-way house,
and a $15,000 fine; Taylor, ten nonths incarceration; Sutton, ten
nmont hs i ncarceration; and Novoa, five nonths incarceration and five
mont hs of community confinenent in aresidential facility or half-
way house; the appellants were also ordered to serve three-year
terns of supervised rel ease.

A discussion of sone of the volum nous evidence

concerning the appellants' relationships to the involved financi al

! The district court, after a separate forfeiture
proceedi ng, entered a judgnent of acquittal on those allegations.

3



institutions and the «crucial transactions involved in the
prosecution is necessary to understand this opinion's analysis.

Billie Mac was a 1/3 owner, officer and director of Jobe
Concrete Products, Inc., in El Paso, Texas. He also owned the Jobe
Bar Track Ranch and was a part owner, officer and director of Cal-
Tex Spice Co. He and his son, Stanley, owned a 40% share of First
Park National Bank (“FPNB”) of Livingston, Montana, a federally
insured financial institution. Billie Mac naintai ned checking
accounts at FPNB as well as at El Paso State Bank (“EPSB’), a
federally insured, state chartered bank in El Paso; Jobe Concrete
Products and Cal - Tex Spi ce had checki ng accounts at EPSB. Billie
Mac was a sharehol der of EPSB.

Stanley, Billie Mac’s son, was president and a 1/ 3 owner
of Jobe Concrete Products, Inc., a partial owner and director of
Cal - Tex Spice Co. and a sharehol der and director of EPSB. At FPNB
in Montana, Stanley maintained a checking account and sat on the
board of directors.

The remai ni ng appellants are enployees of sone of the
financial institutions involved. Taylor was the president of EPSB.
Novoa, as a cashier and officer of EPSB, approved significant wire
transfer transactions involving Billie Mac. After leaving his
enpl oynent with EPSB, Novoa becane president of Cal-Tex Spice and
performed various financial and admnistrative work for Jobe
Concrete Products. Sutton was the president of another federally

i nsured bank used in the kite, Continental National Bank (“CNB").



The scope of the expanded check kite was uncovered
essentially by FBI special agent Randy Wl verton (“Wlverton”),
whose analysis of the activity in several Jobe checking accounts
from Decenber of 1989 through July of 1991, revealed that a |large
kite was underway involving Billie Mac and Stanley and their
checki ng accounts at CNB, TCB, FNPB, and EPSB.

In order to mani pulate and nmaxi mze the float, or |ag
ti me between transactions in the banking system Billie Mac and hi s
cohorts inflated his account balances artificially by nmaking
countless wire transfers based on uncollected funds, by witing
checks against uncollected or nonexistent funds, and by
consummating fraudulent |oans that were canouflaged by false
entries or statenents in bank records. As a result of these
machi nati ons, very | arge checks were routinely paidin full despite
the actual insufficiency of funds to cover them Billie Mac’'s
check kite was remarkably efficient; unlike the vast majority of
check kites, this one not only stayed constantly ahead of the | ag
but never did self-destruct. Evidence at trial denonstrated that
none of the checks witten by Billie Mac was ever dishonored or
returned for insufficient funds, and all of the loans used to
comence the kiting schene were paid in full and with interest to
t he | enders.

Furt her evidence of the "success" of the check-kiting is
reveal ed by the vast suns of noney floated. Wlverton testified
that bank records for Decenber 1, 1989 through March 12, 1990
created the inpression that $150, 000,000 had been deposited into



the Jobe accounts, although less than 15% of that figure, or
appr oxi mat el y $20, 000, 000, was actually present in these accounts.
Simlarly, from April through June of 1991, Wl verton expl ai ned
t hat al t hough bank records i ndi cated t hat $58, 000, 000 was deposited
into these accounts, “77% of those, or about $44, 000, 000 worth of
t hose deposits, were nothing nore than checks and wre transfers
bei ng exchanged with each other through these accounts, thereby
artificially inflating the accounts.” Only $13, 000,000 was
actually deposited into the accounts.

Profits from the scheme were used to finance business
ventures for Billie Mac and Stanley. For exanple, in |late 1989,
Jobe Concrete Products purchased a spice plant fromthe Baltinore
Spice Co. for nearly $3,500,000 and Cal - Tex Spice Co. Austin Hale
(“Hal e”), the credit manager and eventual |y vi ce-president of Jobe
Concrete Products, testified that neither Jobe Concrete Products
nor Billie Mac had enough liquidity to fund these purchases. Hale
further testified that Stanley concurred and expressed his concern
to Hale that the conpany needed cash not only to finance its
i nvestment and business activities, but also so that his father,
who was “overly stressed about the situation”, would not need to

wor k as hard.

Billie Mac commenced the kite by opening a checking
account for the Jobe Bar Track Ranch at CNB. Before it was
officially opened, Billie Mac wote hinself a check fromthe new

account or starter booklet for $990, 000, endorsed this check, and

deposited it at EPSB. The openi ng bal ance of the CNB checking



account was, however, only $1,000. Sutton was the account officer
at CNB supervising the Jobe Bar Track Ranch checki ng account.
After the CNB check was deposited at EPSB, EPSB i ssued a
cashier’s check for $3,536,347 to Billie Mac signed by Tayl or, the
bank president. Although standard banking practice would require
EPSB to post an entry in its books or records indicating that the
cashier's check had been issued, no such entry was nmade in EPSB
records that day; in fact, no entry was nmade into EPSB records
until several days later on January 4, 1990. Nearly a week
earlier, on the sane afternoon that he obtained the EPSB check
Billie Mac used this cashier’s check to purchase the spice plant.
When the original $990,000 CNB check was presented for
paynment at that bank, Martha Karl sruher (“Karlsruher”), a senior
vi ce president and bank cashier, noticed that this | arge check had
been witten on the Jobe Bar Track Ranch account before it had
opened and t hat the bal ance in the account was nerely $1, 000. She
i medi ately advised Sutton of her findings, but he authorized
forced paynent of the check nonet hel ess, explaining that a pendi ng
loan fromCNB to Billie Mac woul d provi de the necessary funds.
As Sutton had explained, CNB did lend Billie Mac
$925,000, its legal lending limt, on January 8, 1990 and back-

dated this loan to January 5. The loan's stated purpose was to

“[r]eplenish personal liquidity utilized in the purchase of
Baltinore Spice of Texas.” However, the loan did not replenish
Billie Mac’s personal liquidity, but was rather deposited directly

into the Jobe Bar Track Ranch checking account, so that the



$990, 000 check that had been presented for paynent could clear
Kar | sruher further expl ained that because t he bank’ s managenent and
| oan commttee were “in a hurry to fund the | oan [and] di sburse the
monies to the custoner,” they did not review Billie Mac’s | oan
application before approving it.

This type of suspicious activity continued in the Jobe
Bar Track Ranch account and in other accounts including the Jobe
Concrete Products checking account at Texas Conmerce Bank (“TCB”).
I n February or March of 1990, Hal e, Jobe Concrete’ s credit nmanager,
learned that Billie Mac was signing checks on the Jobe Concrete
Products account but failing to list either a payee or anmpunt on
the conpany’s check log. Hale began to be “suspicious of a check
kite.” As these suspicions grew, he “started | ooking for another
job” and eventually quit in Novenber of 1991.

The check kiting activity also becane nore obvious to
enpl oyees in the banks used in the kite. For instance, from
January through July of 1990, Karlsruher, who had already noticed
unusual activity in the Jobe Bar Track Ranch account at CNB and had
di scussed this with Sutton, warned Sutton repeatedly that she
suspected kiting by Billie Mac and that any further |oans to him
woul d exceed CNB's legal limt. Sutton assured her that “it was a
normal business practice for certain conpanies to operate this

way,” but Karlsruher disagreed and had not observed such practice
in her experience as a banker.
Sutton’s actions began to breach standard banking

practice or policy. He occasionally extended CNB s closing



deadline in order to give Billie Mac sufficient tinme to deposit or
wire funds to cover overdrafts.® Karlsruher testified that Billie
Mac was virtually the only custonmer who received such specialized
treatment.® Further, despite express warnings fromKarl sruher that
kiting was going on and that a crimnal referral should be filed
regarding Billie Mac’'s activities, Sutton continued to approve
forced paynent of countless checks witten by Billie Mac far in
excess of the balance in the Jobe Bar Track Ranch account at CNB
Al t hough Karl sruher could have filed a crimnal referral regarding
the activity, she explained that she did not do so because she was
“provided a copy of a board resolution that ordered nanagenent not
to file this referral.”

O hers associ at ed and enpl oyed by CNB, who coul d not hel p
but notice that Sutton was approving nunerous forced paynents on
checks witten by Billie Mac, cane to share Karl sruher’s concerns
about the check kite. Patrick Kennedy (“Kennedy”), CNB s attorney,
reviewed sone of Billie Mac’'s activities in the Jobe Bar Track
Ranch account and suggested that CNB file a crimnal referral.
Al t hough Kennedy repeatedly attenpted to discuss this suggestion
with Sutton and to obtain additional information fromhim Sutton

was unresponsive. Patricia MLean (“MLean”), CNB's |oan review

8 The closing deadline at CNB was nornmally 2:00 p.m. |If
the bank could not settle its funds by that tinme, these funds
were not avail able for overnight investnent and the bank risked
| osing the correspondi ng overni ght interest.

o As Karl sruher explained, “[t]he only [other custoner]
that conmes to mnd, but that was a few years later, that [sic]
woul d have been El Paso Auction.”
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officer, not only suggested that a crimnal referral be filed, but
al so expressed concerns to Sutton that if CNB continued to lend to
Billie Mac or any affiliated entity, the bank mght exceed its
legal lending limts. Yet again, these warnings went unheeded.

I ndeed, loan activity at CNB involving the Jobes
continued. On May 21, 1990, wth Sutton acting as the bank’s | oan
officer, CNB funded a $750,000 loan to Deer Creek Spice Co.,
guaranteed by Stanley. 1In a |loan presentation form an interna
docunent prepared by bank enpl oyees, the purpose of the Deer Creek
Spi ce | oan was descri bed as acquisition of inventory, and the | oan
principals were listed as Stanley and Frank Osmen 1V. Al though the
size of the Deer Creek Spice loan mandated review by OCNB s
managenent | oan conmttee, no such review occurred.

On the very day that the Deer Creek Spice |oan was
aut hori zed, Stanley endorsed the check for the proceeds and turned
it over toBillie Mac who, in turn, deposited it into the cashier’s
checking account at EPSB. The proceeds of the Deer Creek Spice
| oan were used to pay for cashier’s checks that Billie Mac had
obtained fromEPSB earlier in the day. These cashier’s checks had
been deposited at CNBto all ow a $750, 000 check witten agai nst the
Jobe Bar Track Ranch account to clear; not surprisingly, the
$750, 000 check had been witten by Billie Mac and was payable to
hi m

Eventual |y, Sutton, Karl sruher, and McLean were asked to
meet with Kennedy, John Wight, the chairman of the board of CNB

and Jack Cardwell, a board nenber, to discuss Billie Muc's
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relations with the bank. After the neeting, Karlsruher testified
that Sutton ordered her not to contact either bank directors or
bank attorneys without his preclearance; he threatened to fire her
or any other enployee who filed a crimnal referral on Billie Mac
and prom sed her a pronotion and rai se for her cooperation. Sutton
stressed to her that acrimnal referral on Billie Mac “woul d cause
[the Jobes] serious financial harmand set-backs and that the other
banks they were dealing with may call their loans . . . once an
i nvestigation ensued.” Finally, however, after a CNB board neeti ng
in June of 1990, the Jobe Bar Track Ranch checking account was
closed and Billie Mac paid CNB for his use of uncollected funds an
anount equal to what the bank would have earned in an overni ght
i nvestment of those funds at the federal funds rate. O course, as
Kar| sruher explained, the federal funds rate is lower than the
commercial |oan rate.

Undaunted, Billie Mac and his cohorts continued their
expanded check kite even after the CNB account cl osed. Loans from
ot her banks were used to float the kite, and unconventional wre
transfer procedures both inflated checking account bal ances
artificially and concealed insufficient funds or overdrafts.
Unli ke checks, wire transfers experience no float or lag tine.
Wen a normal electronic wre transfer occurs, funds are
si mul t aneousl y deducted fromthe transferringinstitution’s account
at the Federal Reserve and credited to the recipient’s bank

account .
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But Billie Mac’'s multiple wire transfers were not
conventional ones. Taylor, the president of EPSB, and Novoa, the
bank’ s cashier and senior officer in charge of accounting and of
the wire transfer room authorized wire transfer personnel to
credit Billie Mac’s checks immediately and to nake wire transfers
for himw thout waiting for the necessary funds to be collected.
D ana Vincent, an internal auditor wth EPSB, testified that the
countless wire transfers conpleted for Billie Mac on uncoll ected
funds viol ated standard EPSB policy that all wires be paid for with
collected funds. Vincent also testified that had Billie Mac been
forced to conply with bank policy and deposit sufficient funds
before conducting a wire transfer, his insufficient accounts would
have appeared on the bank’ s uncol | ected funds or overdraft reports.
Billie Mac’s accounts escaped these reports because Novoa was
initialing nost of Billie Mac's checks and approving them for
i mediate credit. According to Laura Avila an enployee in the
EPSB wire transfer room both Novoa and Taylor would initial the
checks to authorize immediate credit.

Because of the specialized treatnent that Billie Mac
received from Tayl or and Novoa at EPSB, he nade the bank’s wre

transfer departnment a second hone, visiting several tines daily

10 Al though this practice is unconventional, the
gover nnment concedes that it is not necessarily illegal. Banks
enjoy sone discretion to extend i medi ate or “next day” credit on
uncol | ected funds.

1 Al t hough Vi ncent explained that, in nbst instances,
Novoa’'s initials appeared on the checks, she admtted that
occasionally other officers or authorized personnel would initial
t hem
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fromJanuary t hrough Septenber of 1990 and sendi ng hundreds of wre
transfers during that tinme. At trial, the testinony of Avila and
Maria Reyes Novoa’'s administrative assistant who supervised the
wre transfer room indicated that Billie Mac’s transfers began at
around $50, 000 a day, but quickly grew to $500,000 and then to a
conbi ned daily total of $1, 000, 000.

These frantic and unconventional wire transfers | ed ot her
enpl oyees at EPSB to suspect Kkiting. For instance, Reyes grew
concerned about the fact that Billie Mac was allowed to conduct
wre transfers when his accounts were insufficient to pay for these
transfers. Reyes recounted that once, after she had verified that
the account against which Billie Mac had intended to pay for the
transfer had insufficient funds, she took the check to Novoa and,
al t hough she did not expressly informhimof the insufficiency, he
ordered her to proceed with the wire transfer. As this transfer
activity continued, Reyes eventually spoke with Taylor, but to no
avail. She explained, “[s]ince | was concerned, | went and asked
[ Tayl or], you know, if he was aware that the checks were, you know,
going through. And he told ne that he was going to check into it
and that he would get back to ne. But he never got back to ne.”

Yvonne Pearson, an enployee in the proof departnent at
EPSB, testified that since Billie Mac was allowed to conduct
transfers on uncollected funds, proof departnent enployees were
allowed to override the proof machine’s tinme consum ng
determnation of the float for a check. To circunvent the proof

machine, Billie Mac’s checks were deposited using special deposit
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slips initialed by bank officers to allow for next-day
availability; nost of these deposit slips were initialed by her
boss, Novoa. Furthernore, when Billie Mac would present such a
deposit slip, a special transaction code would be entered into the
bank’s records that woul d prevent the checks fromappearing on the
bank’s wuncollected funds report. Because of these suspicious
activities and practices, Pearson concluded that she “knew that
Billie Mac was kiting checks.

Vincent, EPSB's internal auditor, warned Taylor in a
menorandum that Billie Mac was kiting checks “to the tune of
$790,000 to $1,760,000 a day, and this anmpunt is steadily
increasing,” as well as conducting wire transfers on uncoll ected
funds. Mboreover, she explained that Taylor's and Novoa' s deci sion
to extend Billie Mac next day availability on checks nade it
difficult to ascertain the full extent of the ongoing kite. Taylor
del ayed responding to Vincent for nearly three weeks before asking
her “to track the activity for a few days and report back to him”

Vincent did exactly that. After tracking Billie Mac’'s
accounts for two days, she sent Tayl or anot her nenorandumdetailing
transactions in which Billie Mac was gi ven nore than $3, 200, 000 in
imedi ate credit to pay for wire transfers fromEPSB. After Tayl or
received this neno, Vincent testified that to her know edge, Tayl or
did not take any renedial action and did not speak with her about
either the nenpo or the activity which had been tracked.

Even Billie Mac’'s own enpl oyees began to question the

deposit and wre transfer activity at EPSB. Hal e, the vice
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president of Jobe Concrete Products, testified that he had a
conversation with Billie Mac regarding this activity. Accordingto
Hale, Billie Mac explained that Novoa had devel oped a system by
which he could receive imediate credit for deposits nerely by
usi ng special deposit slips.?!? Eventual |y, Novoa resigned his
position at EPSB and went to work for his esteened custoner, Billie
Mac, as president of Cal-Tex Spice and at Jobe Concrete Products.

Upon Novoa's departure from EPSB, Bar bara Baker
(“Baker”), the acting cashier for the bank, |earned about the
practice of allowng Billie Mac to conduct wire transfers on
uncol l ected funds. She testified that this practice did not |eave
a good audit trail and inpeded the bank’s ability to anal yze fl oat
and collectability of Billie Mac’s checks. Baker then sent Tayl or
a nenp reiterating these conclusions and suggesting that funds be
collected fromBillie Mac before he be allowed to conduct a wre
transfer.

After sending the neno to Taylor, Baker nmet with him
She testified that during this neeting, Tayl or appeared shocked by
the activity in Billie Mac’s accounts; as Baker recalled, “[ Tayl or]
had the nmeno in his hand and he just kind of shook his head a
little bit and said, ‘Billie Mac is kiting. How long did he think
he could get away with this?” Taylor then gathered the copies of
Baker’s meno and “threw themin the trash and he said he wanted al

the copies out of circulation. He didn’'t want any copies of the

12 On appeal, Novoa objects to this portion of Hale's
testi nony under Bruton v. United States, 391 U S 123, 88 S. O
1620 (1968). The objection will be discussed infra.
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meno in the bank.” However, even after receiving nmenoranda from
both Baker and Vincent, Taylor still approved wire transfers for
Billie Mac on uncol |l ected funds.

Per haps exhausted by his daily trips to the wire room at
EPSB, Billie Mac began wiring funds fromCNB where he no | onger had
an account. Miuch as Tayl or and Novoa had ordered at EPSB, Sutton
authorized Billie Mac to conduct wre transfers on uncollected
funds, even though no other custonmer was regul arly extended such a
privilege. However, these transactions, unlike the transfers at
EPSB, were appearing regularly on the bank’s “deficit avail able
bal ance report” as suffering from a large, uncollected bal ance.
Sutton approached Karl sruher with a proposal to give Billie Mac’s
checks a special transaction code which woul d canoufl age themfrom
the bank’s reporting system She refused to participate in such a
schene.

The very day that bank examners arrived at CNB to
anal yze the transfer activity, Billie M stopped naking wre
transfers fromthat bank. As the bank exam ners anal yzed accounts
at CNB and at EPSB, they began to discover the vast extent of
Billie Mac’s kiting schene. For instance, while EPSB was | endi ng
Billie Mac and Stanley over $1,000,000 each year, the bank’s
aver age col |l ected bal ances were negati ve.

Wi | e t he bank exam ners continued to i nvestigate, Tayl or
spoke to Tom Burress (“Burress”), one of the exam ners anal yzing
| oans and accounts at EPSB. Tayl or wanted to explain the cashier’s

check for over $3,500,000 that Billie Mc had been given on
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Decenber 29, 1989, wi thout any confirmation that he had sufficient
funds to pay for it. Taylor told Burress “[t]hat Fernando Novoa
presented the check for him to sign. Taylor signed the check
w thout verifying that there [sic] collected funds in the account
sufficient to pay for the check. H s stated reason was that he had
faith in the cashier that that [sic] was okay.” Taylor also told
Burress that he believed that Novoa had hel d sone checks witten by
Billie Mac in his desk until January 4, 1990, the date on which the
cashier’s check was actually purchased. The next day, however,
Tayl or changed his story, suggesting that “he was wong i n accusi ng
[ Novoa] of holding the checks in his drawer. And prior to this
occurrence, he had no reason to fault [Novoa's] work.”?13

As the invol venent of bank exam ners and federal agents
intensified, Billie Mac’s expanded check kite canme to a crashing
halt. At trial, there was substantial disagreenent over the | oss,
if any, that the banks involved in this kite had suffered. Al of
the | oans and checks had been paid and honored. Fromthis fact,
Rene Pena (“Pena”), a certified public accountant who testified as
a defense expert, concluded that the banks had suffered no |oss.
Al t hough Pena recognized that the various Jobe accounts were
frequently in overdraft, he noted that this overdraft was usually
corrected quickly. According to Pena, Billie Mac was nerely
“actively utilizing the loans in a constant cash nanagenent

of running the [Jobe] entities as a whole.”

13 Novoa chal | enges the adm ssion of Taylor’s statenents
t hrough Burress under Bruton. This issue will be discussed
i nfra.
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DI SCUSSI ON

Appel  ants’ Common Chal | enges to their Convictions

A Juror M sconduct

Billie Mic, Stanley, Sutton, and Novoa appeal the
district court’s denial of an evidentiary hearing to investigate
all egations of juror m sconduct and its denial of their notions for
a newtrial based partially on this alleged m sconduct.

Appel lants conplain that during the trial, John A
Shamal ey (“Shamal ey”), one of the jurors, was told by a relative
that Billie Mac had “previously been convicted in another bank
fraud case.” In an affidavit submtted to the district court,
Shamal ey explained that at sone tinme during the trial, he told
David Carnes a relative, that Carnes’s enpl oyer, Jack Cardwell had
been nentioned during the trial; Cardwell was a nenber of the board
of directors of CNB. Carnes told Shanmaley that Billie Mac had
previ ously been convicted of bank fraud and suggested to Shamal ey
that because of this prior conviction, “he would not be at al
surprised to find that sonething inproper was going on here.”
However, Shanal ey acknow edged in his affidavit that

[t] here was no evidence presented at the trial

that Billie Mac Jobe had any previous arrests

or convictions. I did not relay this

information to any of the other jurors on this

case, but | was aware after the conversation

with David Carnes that M. Jobe had previously

been convicted of the sane of fense that he was
charged with in this case.

14 In fact, the information that Carnes relayed to
Shamal ey was technically incorrect. 1In 1979, Billie Mac had
pl eaded guilty to one count of mail fraud. At a pretria
hearing, the district court indicated that this prior conviction
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(enphasi s added).

This court reviews the district court’s denial of a

notion for new trial for abuse of discretion. United States v.
Sanchez-Sotel o, 8 F.3d 202, 212 (5th Cr. 1993), cert. denied,
Uus _ , 114 S . 1410 (1994). Likew se, “[t]he procedures used
to investigate allegations of juror m sconduct and the decision as
to whether to hold an evidentiary hearing are matters which rest
solely within the sound discretion of the district court.” United
States v. Roberts, 913 F. 2d 211, 216 (5th Cr. 1990), cert. denied
sub nom, Preston v. United States, 500 U.S. 955, 111 S. . 2264
(1991).

Recently, this court reiterated the principlethat in any
trial thereis aninitial presunption of jury inpartiality. United
States v. Ruggiero, 56 F.3d 647, 652 (5th Cr. 1995), cert. denied,

us __, S CO. _ (199Y). This presunption may be
def eated, however, through evidence that the extrinsic factual
matter actually tainted the jury' s deliberations. ld. (citing
United States v. O Keefe, 722 F.2d 1175, 1179 (5th Cr. 1983)).
A district court nust investigate the asserted inpropriety only
when a col orabl e showi ng of extrinsic influence is nmade. |d.

Ruggiero not only exam ned when a district court nust
investigate alleged juror m sconduct, but al so explained

oo that a defendant is entitled to a new

trial when extrinsic evidence is introduced

into the jury room unless there is no
reasonabl e possibility that the jury’s verdi ct

woul d be adm ssible at trial for inpeachnment purposes only if
Billie Mac testified; he did not.
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was i nfluenced by the material that inproperly
canme before it.

ld. (citations omtted). Hence, when extrinsic evidence is
introduced into the jury room the defendant enjoys a rebuttable
presunption of prejudice and “the governnent has the burden of
provi ng the harm essness of the breach.” I|d. (citations omtted).
When the district court considers whether the governnent has
carried this burden, it should examne “the content of the
extrinsic material, the manner in which it cane to the jury’'s
attention, and the wei ght of the evidence against the defendant.”
ld. at 652-53 (citations omtted).

In the instant case, the district court investigated the
alleged inpropriety when it considered Shamaley' s affidavit.
Through this affidavit and through the evidence at trial, the court
was able to conduct the inquiry nmandated i n Ruggi ero. Having done
so, the court concluded that there was no reasonable possibility

that the extrinsic information had prejudi ced the appellants. Wen

di scussing Billie Mac, the court reasoned that
The circunstances fail to indicate that
Defendant Billie Mac Jobe was prejudiced by
the incident. Jur or Shamal ey  obvi ously

attributed no significance to the incident,
because he did not report it to the Court or
to any other juror. Furthernore, the record
shows that Billie Mac Jobe was naned as a
defendant in six counts that were submtted to
the jury for a verdict, and the jury found
Jobe not guilty as to four of those counts .

: Under the facts of this case, the Court is
unable to find a reasonable possibility that
the extrinsic information conmunicated to one
juror prejudiced the Defendant.
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Because the infornmati on rel ayed to Shamal ey di d not taint
his deliberations, the information was not relayed to any other
jurors, and the evidence against Billie Mac on the counts of
conviction was overwhel mng, the district court did not abuse its
di scretion when it denied the appellants’ request for a new trial
wi thout first ordering an evidentiary hearing.!® It is unnecessary
to apply the Ruggiero factors separately to each of the other
defendants, as there is no |likelihood that they were prejudiced in
any way by the tainted report of Billie Mac's prior crimnal
conduct .

B. Jury Instructions

All of the appellants contend that the district court
erroneously declined to submt their requested instruction on good
faith to the jury. Furthernore, the appellants argue that the
instruction given to the jury sonmehow shifted the burden of proof
from the government to the appellants when it failed to inform

jurors that the governnent carried the burden of negating their

15 Additionally, as Ruggiero explains, a court is limted
inits ability toinquire into jury deliberations. Federal Rule
of Evidence 606(b) forbids a juror fromtestifying about
deli berations, and this rule also bars juror testinony
r egar di ng

at least four topics: (1) the nethod or

argunents of the jury’'s deliberations, (2)

the effect of any particular thing upon an

outcone in the deliberations, (3) the m ndset

or enotions of any juror during deliberation,

and (4) the testifying juror’s own nental

process during the deliberations.
Ruggiero, 56 F.3d at 652. dven these |limtations, an
evidentiary hearing would have provided the district court with
virtually nothing but what was al ready contai ned in the Shanal ey
affidavit.
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clains of good faith. The appellants also suggest that the
district court erroneously limted their defense of good faith by
failing to extend this defense to the false entry offenses.

Billie Mac urges simlar error with respect to his
requested instructions on wllfulness and specific intent. He
notes that the district court did not explicitly define either term
and suggests that the court's omssion seriously inpeded his
ability to present his defense to the jury.

Recogni zing that district courts enjoy substantial
latitude in formulating jury instructions, this court reviews the
refusal to provide a requested jury instruction for abuse of
discretion. United States v. Smthson, 49 F.3d 138, 142 (5th Cr
1995). The district court will not abuse its discretion when it
denies a proffered instruction unless this instruction “(1) was a
correct statenent of the law, (2) was not substantially covered in
the charge as a whole, and (3) concerned an inportant point in the
trial such that the failure to instruct the jury on the issue
seriously inpaired the defendant’s ability to present a given
defense.” 1d.

In this case, the district court did instruct the jurors
on good faith. The instruction explained that

[I]n determ ning whether or not any defendant

acted with crimnal intent to defraud or

decei ve, you may consi der whether or not that

def endant had a good faith belief that what he

was doing was legal. |If you have a reasonabl e

doubt as to whether or not a defendant had a

good faith belief that was [sic] he was doing

was | egal, you nust acquit that defendant or
defendants and say by your verdict ‘not

guilty.”’
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The appellants’ challenges tothis instruction are neritless. This
instruction in no way reduces the governnent’s burden of proof
beyond a reasonabl e doubt or thrusts a burden on the appellants.
Moreover, the court did not Iimt its good faith instruction to
certain appellants or defenses; rather, the instruction provides
that the good faith of any appellant may be considered when
adjudicating his crimnal intent on any charged of f ense.

Although Billie Mac contends that the district court
erred when it refused separately to define either willful ness® or
specific intent, the court clearly defined “knowingly.” |Indeed,
its definition of this termcanme fromthis circuit's pattern jury
instructions and provided that “[t]he word ‘ knowi ngly’ as that term
is used in these instructions, neans that the act was done
voluntarily and intentionally and not because of m stake or
acci dent.” Though the district court did not explicitly define
specific intent, it correctly charged the jurors on the el enent of
intent in each offense. Both of Billie Mac's proposed i nstructions
on specific intent nerely reiterate that the governnent nust prove
beyond a reasonabl e doubt “that the defendants know ngly did an act
which the lawforbids . . . .” (enphasis added). The effect of the

proposed instructions is redundant, and they were unnecessary.

16 In its conspiracy instructions, the court instructed
the jury that they nmust concl ude beyond reasonabl e doubt “[t] hat
t he def endant knew t he unl awful purpose of the agreenent and
joined init willfully, that is with the intent to further the
unl awf ul purpose.” Hence, while the instructions may have not
separately defined willful ness, when read as a whole, they did
i ncl ude such a definition.
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In sum the court’s instructions accurately reflectedthe
law and substantially covered the appellants’ proffered
instructions wthout inpairing the ability of any of the appellants
to advance a def ense.

C. Joint Mdtion for Severance

Stanley, Taylor, Sutton, and Novoa contend that the
district court abused its discretion when it denied their joint

nmotion for severance. The joint notion was prem sed on the belief

that at a separate trial, Billie Mac would provide excul patory
testinony for the appellants. To support this belief, the
appel lants submtted incanera Billie Mac’s affidavit, which stated

that he would testify at a separate trial in which he was not a co-
def endant . The affidavit also asserted that Billie Mac would
testify that, to his know edge, none of the other appellants had
commtted any of the charged offenses.

The district court denied the joint notion for severance
after conducting a hearing. The court reasoned that Billie Mac’s
affidavit “falls far short of denonstrating a basis for severance”.
As the court put it, Billie Mac insisted in his affidavit

that he acted in good faith in connection with

all the financial transactions involved in the

i ndictnment, and that he commtted no of fense.

The remainder of his affidavit consists of

conclusory statenents that his co-Defendants

did not conspire with him to commt any

offense and that they are innocent of any

wrongdoing . . . |If he gave the testinony at a

severed trial, it woul d have little

evidentiary val ue.

To all ege a prinma faci e case for severance based on t he excul patory
testinony of a co-defendant, a defendant nust first show, anong
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other things, that the testinony is truly excul patory in nature and
effect. United States v. Rocha, 916 F.2d 219, 232 (5th Gr. 1990),
cert. denied, 500 U S 934, 111 S. C. 2057 (1991) (laying out
detailed criteria for severance based on 26 codef endant testinony).
Billie Mac's affidavit did not fulfill that standard.

The appellants rely on this court’s decision in United
States v. Neal, 27 F.3d 1035 (5th Cr. 1994), cert. denied,
us _ , 115 S C. 1165 (1995), to support their claim that
severance was i nproperly denied. In Neal, this court held that the
district court erred when it deni ed severance in a drug conspiracy
case in which the “undisputed |eader of the conspiracy” gave
extensive, specific, and excul patory testinony both by affidavit
and in canera and would have so testified in a separate trial on
behal f of the co-defendants. |d. at 1047 & 1047 n.21. Recogni zing
that “a defendant m ght suffer prejudice [froma joint trial] if
essential excul patory evidence that would be available to a
defendant tried alone were unavailable in a joint trial,” we
vacat ed t he convi ctions of the co-defendants and remanded for a new
trial. 1d. at 1047 (citing Zafiro v. United States, 506 U S. 534,
113 S. C. 933 (1993)) (enphasis added).

The appellants’ reliance on Neal is msplaced. In Neal,
the district court was presented with far nore than the concl usory,
non-incrimnating affidavit offered by Billie Mac; in that case,
t he defendant gave extensive, specific, and detail ed excul patory
testinony. The Neal co-defendants suffered specific and conpelling

prejudi ce because their trial had not been severed and the
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testi nony never heard. Here, the appellants did not suffer
prejudice since the affidavit did not contain any specific
excul patory testinony. See United States v. Dillman, 15 F. 3d 384
(5th CGr.), cert. denied, = US | 115 S C. 3010 (1992) (no
abuse of discretion in denying severance because of the |ack of
candor reflected in Dllmn's affidavit on behalf of his co-
defendants and because the “affidavit was in no sense self-
incrimnatory; it was in fact self-serving . . . .").

Billie Mac's self-serving, non-incrimnating affidavit
of fered no evidence that woul d excul pate the ot her defendants and,
like that in Dillman, did not justify severance. The district
court did not abuse its discretion when it denied this notion.

D. Gaudin Error

All of the appellants urge that the Supreme Court’s
recent decision in United States v. Gaudin, = US| 115 S
. 2310 (1995), requires reversal of their convictions. I n
Gaudi n, the Suprene Court held that where materiality i s an el enent
of the charged offense, the trial court’s failure to submt the
question of materiality to the jury violates the defendant’s Fifth
and Si xth Anmendnent rights. |d. at 2320.

In the present case, the district court instructed the
jury on Counts 3, 5, 7, and 10, but not on Count 2, that they “need
not consider whether the false statenent was a material false
statenent, even though that |anguage is used in the indictnent.
This is not a question for the jury to decide.” The appellants

contend that materiality was an el enent in each of their counts of

26



conviction and that their constitutional rights were viol ated when
the district court failed to tender to the jury the question of
materiality.

The effect of Gaudin error, if any, on the nultiple
verdicts against these defendants is difficult to unravel.
Further, the inplications of Gaudin are subject to dispute. Were
materiality is an elenent of the charged crines, including bank
fraud and nmaking false statenents to a federally insured
institution, Gaudin may cast doubt on the convictions. But as to
all defendants except Billie Mac, our discussion is narrowed and
sinplified by the concurrent sentence doctrine, which holds that so
long as a conviction of concurrent crinmes can be sustained under
any single court, the court need not address any ot her count. See,
e.g., United States v. Strickland, 509 F.2d 273 (5th Cr. 1975);
United States v. Rector, 488 F.2d 1079 (5th Gr. 1973).

As to appellants Sutton, Taylor, Novoa and Stanl ey Jobe,
any Gaudin error is rendered irrelevant by the convictions under
Count 2 of the indictnent for aiding and abetting Billie Mac to
commt bank fraud. The governnent contends, and appellants'
counsel conceded at oral argunent, that an aiding and abetting
convi ction does not require proof of materiality, even though the
underlying of fense of bank fraud requires such proof. To aid and
abet an offense, the appellants nust share in the crimnal intent
of the principal and assist the principal's perpetration of a
crinme. Sutton, Taylor, Novoa and Stanley posit, however, that

under the peculiar facts of this case, a necessary finding of
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materiality is inbedded in all of their Count 2 convictions. Their
assertion is based on the fact that Count 2 expressly incorporates
par agr aph seventeen from Count 1'7; the Count 2 reference to Count
1 sonehow infused it wwth a materiality requirenent for aiding and
abetting Billie Mc's bank fraud. This argunent is neritless.
Par agr aph seventeen of Count 1 described the expanded check kite
and expl ained that the kiting schene was “ai ded by the occasi onal
deposit of |oan proceeds that were obtained fraudulently and used
in place of an insufficient check deposit.” This |anguage in no
way inplied that the remaining appellants had to commt fraud in
order to aid and abet Billie Muc's bank fraud. Not only is
materiality not an issue prerequisite to the Count 2 convictions;
t hose convictions are ot herw se properly pl eaded and proved agai nst
t he aiders and abettors.

To secure the Count 2 convictions, the governnent had to
prove “beyond a reasonabl e doubt that the defendant[s] wllingly
associ ated [thenselves] with a crimnal venture and participated
therein as sonething [they] wanted to bring about. Ai di ng and
abetting neans to assist the perpetrator of a crinme.” Coud, 872
F.2d at 850. Furthernore, “an abettor’s crimnal intent may be
inferred fromthe attendant facts and circunstances and need not be
establ i shed by direct evidence.” Id.

Fromall of the evidence and testinony presented to the

jury inthis case, arational trier of fact coul d have deci ded t hat

17 As di scussed earlier, Count 1 charged the appellants
with conspiracy to commt bank fraud in violation of 18 U S.C. 88§
1344, 1005, 1014, and 371
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t he remai ni ng appel | ants ai ded and abetted Billie Mac’ s bank fraud.
Jackson v. Virginia, 443 U S. 307, 319, 99 S.Ct. 2781, 2789 (1979).
The jury could have rationally concluded that these appel |l ants had
an intent to defraud the banks by facilitating Billie Mac’'s bank
fraud. In United States v. Knipp, 963 F.2d 839, 846 (6th Cr.
1992), the Sixth Crcuit affirnmed the defendant’s aiding and
abetting bank fraud convi ction wher e t he def endant
“allowed . . . [the] overdrafts to continue and that he facilitated

the kite to cover them because the overdrafts anounted to huge,

unaut hori zed |oans beyond the single custoner |egal |ending
limts . . . .” The evidence in the instant case denonstrates that
the remaining appellants facilitated Billie Mac’s kite in simlar

and, indeed, nore extensive ways. See also, United States v. Sins,
895 F. 2d 326 (7th Gr. 1990) (finding that the defendant acted with
the intent to defraud was sufficient to sustain his conviction for
aiding and abetting attenpts to commt a wire fraud against a
bank). Because the Count 2 convictions nust be affirnmed agai nst
t hese appellants without regard to Gaudin error, there is no need
to discuss the other concurrent counts of conviction against them

Gaudi n cannot be wholly avoided as to Billie Mac's Count
2 conviction, however, because his conviction for bank fraud does
require a finding of materiality as an elenent of that offense.
See, e.g., United States v. Spears, 49 F.3d 1136, 1141 (6th Cr.
1995) (“the determnative factor is the making of the materially
fal se statenent with the intent to influence the Iender.”); United

States v. Davis, 989 F.2d 244, 247 (7th Cr. 1993) (“a
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m srepresentation nust be material in order to give rise to
liability under the bank fraud statute.”).

But even this conclusion does not require reversal of
Billie Mac’s conviction under Count 2. Billie Mac did not object
to the district court’s failure to instruct the jury on
materiality. As aresult, this court reviews his Gaudin claimfor
plain error. See, e.g., United States v. Keys, 67 F.3d 801 (9th
Cr. 1995) (applying plain error analysis and affirmng the
conviction). Under plain error review, Billie Mac nust pass three
tests before this court can consider reversal: (1) there was an
error; (2) it was clear or obvious; and (3) this error affected the
substantial rights of the petitioner. United States v. Cal verl ey,
37 F.3d 160, 162-64 (5th Cr. 1994) (en banc) (citing United States
v. Oano, ___ US. __ , 113 S. C. 1770, 1776-79 (1993)), cert.
denied, = US 115 S C. 1266 (1995). The Suprene Court
has, however, explained that even if these factors are establi shed,
a court need not exercise its discretion to correct the error
unless it seriously affects the fairness, integrity, or public
reputation of judicial proceedings. dano, 113 S. C. at 1778.
Even if we assune that Gaudin error was plain because it becane so
whi | e the case was on appeal, and even if we assune that failure to
instruct the jury was a "structural error" such that Billie Mac is
not required to show prejudi ce, see Keys, supra, 67 F.2d at 810-11
we may still exercise discretion not to reverse the conviction
After carefully considering the record, this court declines to

exerci se our discretion to correct the Gaudin error for Billie Mac
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by authorizing a new trial. The evidence against him was

over whel m ng. Billie Mac has not challenged its sufficiency on
appeal. Denying himthe formality of a new trial does not effect
a fundanental m scarriage of justice. As a result, Billie Mac’s

conviction and sentence on Count 2 are affirnmed. The Gaudin error
does not mandate reversal on a plain error standard in this case.
1. Appellants’ Individual Challenges to their Convictions!®
A. Stanley’'s Challenges to the Sentence Enhancenents
The district court inposed two different sentence
enhancenents on Stanl ey. The first of these is a two-Ievel
enhancenment inposed under US S G 8§ 3Bl.1(c) for Stanley’'s
supposed efforts as a nmanager or supervisor of crimnal activity.
Stanl ey argues that the district court clearly erred when
it inposed this enhancenent on hi mbecause there was no evidence to
support the requisite finding under 8 3Bl.1(c) that he nmanaged or
supervised crimnal activity. Moreover, the Presentence Report
(“PSR’), on which the district court relied, incorrectly concl udes
that his position as a director of two of the banks involved in the
kiting schene denonstrates that he managed or supervised the
crimnal activity.
As this court has frequently explained, the decision to
enhance a sentencing guideline will be upheld if it “results from
alegally correct application of the Guidelines to factual findings

that are not clearly erroneous.” United States v. Sherrod, 964

18 O course, this court will only address those
i ndi vidual challenges that are relevant to a conviction under
Count 2.
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F.2d 1501, 1506 (5th Gr. 1992), cert. denied, sub. nom Cooper v.
United States, = U S |, 113 S. . 832 (1992). Also, a PSR
“generally bears sufficient indiciaof reliability to be considered
as evidence by the trial judge in making the factual determ nations
required by the guidelines.” United States v. Elwood, 999 F.2d
814, 817 (5th Cir. 1993).

Nevert hel ess, a thorough review of the record | ends no
support to the district court’s finding that Stanley sonehow
managed or supervised the crimnal activity. According to United
States v. Ronning, 47 F.3d 710, 711-12 (5th CGr. 1995), § 3Bl1.1(c)
requi res that a defendant be the organizer or |eader of at | east
one other participant in the crine and that he assert control or
i nfluence over at least that one participant.?®® There is no
evidence that Stanley managed or supervised any of his co-
def endants or any ot her people in connection with the illegal acts.
Absent such evidence, this court nust vacate his sentencing
enhancement under § 3Bl.1(c).

The second sent ence enhancenent i nposed on Stanley is not
as problematic. Under that enhancenent, the district court
i ncreased Stanley’s offense | evel two | evel s because it found that

he had “abused a position of public or private trust, or used a

special skill, in a manner that significantly facilitated the
19 This is the requirenment under 8§ 3Bl.1(c) for enhancing
Stanley’'s sentence. As wll be discussed |ater, however, this

enhancenent is also applicable if the defendant exercised
“managenent responsibility over the property, assets, or
activities of a crimnal organization.” See USSG 8§ 3Bl1.1(c),
coment ., n. 2.
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conmi ssi on or conceal ment of the offense . . . .” § 3B1.3. This
provi si on

enconpasses tw factors: (1) whether the

def endant occupi es a position of trust and (2)

whet her t he defendant abused her positionin a

manner that significantly facilitated the

conmi ssion or conceal nent of the offense. To

determ ne whether the position of trust

“significantly facilitated” the conm ssion of

t he of fense, the court nust deci de whet her the

def endant occupied a superior position,

relative to all people in a position to commt

the offense, as a result of her job.
United States v. Fisher, 7 F.3d 69, 70-71 (5th Gr. 1993).

Stanley raises a Ilitany of <challenges to this
enhancenent . For instance, he contends that his ordinary,
conmmer ci al relationships wth the Ienders were not trust
rel ationshi ps; that, although he did have a position of trust with
two of the banks involved, he did not use this position to further
his father’s activities; that his acquisition of a | oan was not an
abuse of trust; that the Deer Creek Spice | oan was from CNB where
he occupied no position of trust; and that nere know edge of his
father’s activities did not constitute an abuse of trust. Wile
the record is admttedly close on this issue, Stanley’s PSR found
that Stanley was present at an EPSB neeting with bank exam ners in
early 1991 and was advised at this neeting of his father’s check
kiting schenme. Also, he was apprised of Billie Mac’s overdrafts
that had been covered by wre transfers on the Jobe Concrete
Products account at FNPB. As discussed earlier, Stanley was on the
board of directors at both EPSB and FNPB. Hence, there is sone

evidence to support the district court’s finding that St anl ey
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occupi ed positions of trust at both banks and used these positions
to facilitate or conceal his father’s check kiting schenme. G ven
this evidence, sentence enhancenent under 8§ 3B1.3 for abuse of
trust was not clearly erroneous.

B. Novoa’' s Separate Chall enges

1. Bruton C ai s

Novoa contends that the district court inproperly denied
his notion to sever, violating his Sixth Arendnent right to
confrontation as this right was expl ained by the Suprenme Court in
Bruton v. United States, 391 U S. 123, 88 S. . 1620 (1968). This
court has interpreted Bruton to provide that a defendant’s Sixth
Amendnent right to confrontation is violated when “(1) several co-
defendants are tried jointly, (2) one defendant’s extrajudicial
statenent is used to inplicate another defendant in the crine, and
(3) the confessor does not take the stand and is thus not subject
to cross-examnation.” United States v. Restrepo, 994 F.2d 173,
186 (5th Gr. 1993). Bruton can be viol ated when a co-defendant’s
statenent “directly alludes to the conplaining defendant.” United
States v. Beaunont, 972 F.2d 91, 95 (5th Cr. 1992) (quoting United
States v. Webster, 734 F.2d 1048, 1054 n.6 (5th Gr. 1984), cert.
deni ed, sub. nom Hoskins v. United States, 469 U S. 1073, 105 S.
Ct. 565 (1984)). However, severance is proper only in cases where
a “defendant’s statenent directly incrimnates his or her co-
def endants wi thout reference to other, adm ssible evidence.” Id.

(enphasi s added).
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Novoa argues that the adm ssion of certain statenents by
Tayl or, through bank exam ner Burress, and statenents by Billie
Mac, through Hale, the credit manager and vice-president of Jobe
Concrete Products, violated his Sixth Arendnent right to confront
wi tnesses.?® Neither Taylor nor Billie Mac testified at trial

The first statenent to which Novoa objects under Bruton
was a statenent by Tayl or made through bank exam ner Burress. At
trial, Burress testified as foll ows:

M. Taylor indicated that on Decenber 29th,

the date that check was issued, the cashier
Fernando Novoa, presented himw th a check .

That Fernando Novoa presented the check for
him to sign. M. Taylor signed the check
w thout verifying that there [sic] collected
funds in the account sufficient to pay for the
check. Hs stated reason was that he had
faith in the cashier that that was okay .

Next, he indicated he asked -- Wen he was
told that the transaction was illegal, he
asked cashier Fernando . . . Novoa what

happened, what was the reason for this, and he
did not get an answer

Stephen Taylor indicated that he felt 1like
Fernando Novoa had sonme checks in his drawer
that were witten by Billie Mac Jobe until
January 4th, the date that the cashier’s check
was paid for.?%

Prior to this testinony, Novoa's counsel objected that the

testi nony was not adm ssible as an exception to the hearsay rule

20 Bot h of these statenents were highlighted and noted in
our earlier discussion of the factual background.

21 As was noted earlier, Taylor retracted this allegation
in a subsequent conversation with Burress.
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under Fed. R Evid. 801(d)(2)(E).? The trial judge then asked
Novoa’' s counsel whether he was asking that the statenent not be
considered against his client, and Novoa's counsel responded,
“Absolutely.” The district court then issued a Ilimting
instruction to the jury that it nust consider this testinony only
as to Tayl or.

Novoa correctly contends that the district court’s
limting instruction in this case was powerless to rectify an
actual Bruton error. Cruz v. New York, 481 U S. 186, 190, 107
S.C. 1714, 1717-18 (1987). Hence, if the adm ssion of Taylor’s
statenents through Burress violated Bruton, the district court’s
limting instruction was ineffective.

But Taylor’s statenents did not violate Novoa's Sixth
Amendnent right to confront witnesses as this right was expl ai ned
in Bruton. The statenents did not directly incrimnate Novoa
W thout reference to other adm ssible evidence. See Beaunont, 972
F.2d at 95. The only potentially incrimnating statenment by Tayl or
suggested that Novoa kept Billie Mac’s checks in his drawer until
the date on which the cashier’s check was paid.?® At best, this

statenent was a tentative opinion by Taylor, one that he later

22 Novoa had, of course, also noved for severance prior to
trial.

23 Al t hough Novoa suggests that Taylor’s statenents al so
accuse Novoa of having dishonestly orchestrated an ‘ill egal

insufficient cashier's check transaction for Jobe, there is no
support for this in the record. At nost, Taylor suggests that
Novoa coul d not explain why the cashier’s check was not posted on
bank records for several days. This in no way directly

i ncrimnates Novoa.
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retracted; Burress’ testinony included Taylor’s retraction of his
statenent. Taken as a whole, none of Taylor’s statenents through
Burress directly incrimnated Novoa, so these statenents did not
run afoul of Bruton.

Furthernore, because the statenents did not directly
incrimnate Novoa without reference to other adm ssible evidence,

the court’s limting instruction is adequate to protect Novoa from

any potential prejudice. As this court recently explained in
United States v. Leal, _ F.3d __ , 1996 W. 30673, *5 (5th Gr.
1996) ,

[t]he Supreme Court has held that the
admssion of a nontestifying defendant’s
confession is permssible if the trial court
gives a proper limting instruction. Marsh v.
Ri chardson, 481 U.S. 200, 107 S. C. 1702
(1987). This Court has held that a Bruton
problem arises only when the statenents

clearly inplicate the codefendant. United
States v. Kelly, 973 F.2d 1145 (5th Cr
1992) . Furt her nor e, even if a Bruton

violation occurs, ‘the error may be harnl ess

if the statenment’s inpact is insignificant in

Iight of the weight of other evidence against

t he defendant.’
(citation omtted) (enphasis added). In Leal, as in the instant
case, the proffered statenments did not clearly inplicate the
codef endant and since “[t]here was no direct inplication . . . the
limting instruction was adequate to prevent prejudice.” | d.
G ven both the nature of the proffered statenents and the court’s
limting instruction, this court concluded in Leal as we do now,

that “[t]he district court acted well within its discretion in

denying the notion to sever trials.” Id.
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The second statenent to which Novoa objects was a
statenent by Billie Mac through Hale. At trial, Hale testified as
fol | ows:

|"muncertain as to the tinme, but | did have a

conversation with M. Jobe about deposit slips

at El Paso State Bank . :

He told ne that he was receiving imediate

credit via deposit slips that have been

encoded to provide that

[By “encoded”] | believe he was referring to

the mcro encoding at the bottom of the

deposit slips .

Fernando Novoa [was the person at El Paso

State Bank who ‘ had worked it so that he could

receive imedi ate credit with the encodi ng]

Careful reviewof the record denonstrates that Novoa di d not object
to this testinony.?

Al t hough this testinony is admttedly incrimnating to
Novoa and m ght raise Bruton concerns, as has been previously
expl ai ned, because Novoa failed to object to this testinony, this
court will reviewfor plainerror. After carefully considering the
underlying record, this court declines to exercise its discretion
to correct whatever Bruton error this testinony mght contain.
Even if this court were to grant Novoa s objection to the

statenents of Billie Mac through Hale and stri ke these statenents

fromthe record, the evidence is nonethel ess nore than sufficient

24 Earlier in the testinony, Novoa had objected that the
governnent’s question inquiring about a period of tine, “[b]efore
Fer nando Novoa canme to work for M. Billie Mac Jobe and his

entities,” assuned facts not yet in evidence, but this objection
did not relate to the testinony about which Novoa all eges Bruton
error; no objection was raised to that testinony.
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to affirmNovoa' s conviction and sentence under Count 2 for aiding
and abetting bank fraud. G ven the other, adm ssible evidence
agai nst Novoa, any Bruton error would be harm ess, so this court’s
refusal to rectify it through plain error review does not cause a
m scarriage of justice. See, e.g., US v. Kelly, 973 F.2d 1145
(5th Cr. 1992) (applying harmess error analysis to an all eged
Bruton error); US. v. Cartwight, 6 F.3d 294, 300 (5th Cr. 1993)
(holding that no plain Bruton error occurred when the evidence of
guilt was overwhel m ng).
2. Sent ence Enhancenents

Novoa contends that the district court erred in applying
a two | evel enhancenent under 8 3Bl. 1(c) di scussed above because he
did not nmanage or supervise any other crimnal participant in the
check-kiting schene. He also argues that the district court was
clearly erroneous when it refused to grant him a reduction in
sentence under 8 3Bl1.2 for his status as a mnimal or mnor
participant in the check kite.

To support his argunent that the 8§ 3Bl1.1(c) enhancenent
was erroneous, Novoa relies on the language in the comentary
acconpanyi ng that section that indicates that he nust supervise,
manage, or control another co-defendant in order to qualify for the
enhancenent . However, as this court explicitly recognized in
Ronning, “[t]he note recognizes an exception to the control
requi renent if a def endant exerci ses nmanagenent responsibility over
a crimnal organization's property, assets, or activities.”

Ronning, 47 F.3d at 711. |Indeed, the note expressly provides that
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[a]n upward departure may be warranted,

however, in the case of a defendant who did

not organize, |ead, nmanage, or supervise

another participant, but who nevertheless

exerci sed managenent responsibility over the

property, assets, or activities of a crimnal

or gani zati on.

USSG § 3Bl1.1(c), conment., n.2.

Because of this exceptionto the control requirenent, the
district court was not clearly erroneous when it inposed a two-
| evel sentence enhancenent on Novoa under § 3Bl1.1(c). Novoa
exer ci sed managenent responsibility over the Jobe accounts in both
hi s capacity as EPSB cashi er and as head of the wire transfer room
Evidence at trial also suggested that Novoa authorized nultiple
transfers for Billie Mac on uncol | ected funds, made it possible for
Billie Mac to receive immediate credit on deposits by using
speci al, endorsed deposit slips, and circunvented not only the
proof machine’s calculation of the float, but also other bank
records through the use of special transaction codes. Novoa
exer ci sed managenent responsibility over the Jobe accounts so as to
justify a two-1evel enhancenent under § 3Bl.1(c).

Novoa also clains that the district court was clearly
erroneous when it failed to grant hima sentence reduction under 8§
3Bl1.2. This section provides that

[bJased on the defendant’s role in the

of f ense, decrease the offense |evel as

follows: (a) If the defendant was a m ni nal

participant in any crimnal activity, decrease

by 4 levels; (b) If the defendant was a m nor

participant in any crimnal activity, decrease

by 2 levels. 1In cases falling between (a) and
(b), decrease by 3 |evels.
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USSG § 3B1.2. On appeal, Novoa clains that he was entitled to a
two-l evel downward adjustnent as a “mnor participant.” The
governnent counters that Novoa has waived this claim since he
argued at sentencing for a four-level downward adjustnent for his
role as a “mninmal participant.”

The record supports the governnent’s claim that Novoa
sought the four-1level downward adj ustment at sentenci ng rather than
the two-1evel reduction givento a “mnor participant.” Wile this
court could concl ude that Novoa has waived his claimfor treatnent
as a “mnor participant,” the district court’s denial of this two-
| evel reduction was nonethel ess proper because there was anple
evidence in the record to support the conclusion that Novoa was

nmore than a mnor participant in Billie Mac’s check kiting schene.

CONCLUSI ON
For the foregoing reasons, this court AFFIRVS the
convictions of all of the appell ants, VACATES Stanl ey’ s nanageri al
or supervisory sentencing enhancenent, and REMANDS Stanley for
resent enci ng.
CONVI CTI ONS AFFI RMED AS TO ALL DEFENDANTS; SENTENCE OF
STANLEY JOBE VACATED AND REMANDED
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