United States Court of Appeals,
Fifth Grcuit.
No. 94-50595.
Hect or POLANCO, Pl aintiff-Appell ee,
V.
CITY OF AUSTI N, TEXAS, Defendant- Appell ant.
March 28, 1996.

Appeal from the United States District Court for the Wstern
District of Texas.

Before POLI TZ, Chief Judge, and W SDOM and STEWART, Circuit Judges.

STEWART, Circuit Judge:

In this enploynent discrimnation action, Hector Polanco, a
Mexi can Anerican police officer, alleges that he received nore
severe disciplinary treatnent than his coll eague because of his
national origin. The City of Austin term nated Polanco after
seventeen years with the Austin Police Departnent (APD), while
giving his colleague only a witten reprimand al t hough t he conduct
whi ch provoked disciplinary action was virtually the sanme for both
men. Polanco sued the Gty under Title VIl (42 U S.C. § 2000e-5)
and the Gvil Rights Act (42 U.S.C. 88 1981, 1983). The jury found
imperm ssible discrimnation and awarded Polanco $75,000 for
expenses incurred, $150,000 for enotional pain and suffering, and
$125,000 for injury to his reputation. The district court
partially granted the City's notion for remttitur.

The City appeals the district court's remtted judgnment of
$290,000 as well as the $28,337 award for attorneys' fees and
costs. On appeal, the Gty challenges the district court's deni al
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of its notion for judgnent as a matter of |aw and/or alternatively
its notion for a new trial. Li kewi se, the City contests the
district court's exclusion of testinony of a wtness who all egedly
could have proven that Polanco did not have a reputation for
truthful ness, and therefore, Polanco' s reputation sustained no
injury fromthe Cty's actions. The record anply supports the
deci sions of the district court. Therefore, we affirmthe judgnent
entered in favor of the plaintiff.
FACTS

The rel evant facts concern Pol anco's experi ence and reputation
in the hom cide division. Polanco joined the Austin Police force
in March, 1976. Al though Pol anco worked in several units within
the police departnent, Polanco spent three and one-half years
working in the hom cide division as an investigator before being
pronoted to the position of Senior Sergeant, which he held at the
time of his term nation.

Wil e inthe hom ci de division, Polanco devel oped a reputation
of being a premer investigator. He received over forty-five
comendati ons during his seventeen year tenure on the force, sone
of which he received for exenplary homcide investigations
conduct ed when he was not assigned to the hom cide division.

Several commendations arose because of Pol anco's assistance
wth victimse who could speak only Spanish. Pol anco openly
denonstrated his strong affinity with H spanics and his Mxican
heritage. |In fact, Polanco becane known around the APD as being

out spoken on mnority i ssues, especially those invol ving H spani cs.



Pol anco's concern for Hi spanics resulted in a conflict with his
supervi sor, Lieutenant Andy Waters, regarding Waters' use of the
term "m sdenmeanor nurder." A m sdeneanor nurder is an infornmal
derogatory termused by sonme Angl o APD officers to refer to nurders
of mnority victins. The termis consistent with the perception
held by many that nurders of mnorities received low priority in
the APD, and consequently, received | ess funding, fewer resources,
and less tine for investigating.

I n February 1992, Pol anco was assi gned as the head of the task
force devoted to solving the "yogurt shop nurders,” a highly
publicized group of nurders in Decenber, 1991, in which four
teenage girls were nmurdered, nutilated, and burned as they closed
the yogurt shop where they worked. Pol anco obtained a witten
confession for the nmurders from a suspect naned Al ex Briones in
March, 1992. The confession was thrown out after Briones failed a
pol ygraph test regarding the confession.! Polanco was renoved as
head of the task force shortly thereafter.

Suspecting that Pol anco coerced the Briones' confession, the
Travis County District Attorney initiated an investigation. The
grand jury did not return an indictnent. When the district
attorney conpleted its investigation wthout taking any other

action, the internal affairs division of the APDinquired into the

Bri ones was given a second polygraph five days later. The
second pol ygrapher concluded that Briones was a psychopath and
coul d not be pol ygraphed. He therefore concluded that Briones was
a vi abl e suspect.



al | eged m sconduct . 2

The district attorney's and the internal affairs division's
i nvestigations bl ossoned into a probe of both Pol anco and Ser geant
Brent MDonal d surrounding the confession they received for the
February, 1991 nurder of a Travis County Sheriff's Deputy naned
W1 liam Rednman. Pol anco was not working in the hom cide division?
or connected with the Redman i nvestigation at the tine he assisted
McDonal d, the investigator in charge of the case, in eliciting a
confession from suspect John Sal azar. Sal azar began giving
McDonal d a statenment but terminated the interview and refused to
conplete the statenent.

Approxi mately three hours | ater, however, Polanco elicited a
si gned confession fromSal azar. The confession specifies that both
McDonal d and Pol anco gave Sal azar his Mranda warnings but that
Sal azar gave his statenent to McDonal d. Pol anco's involvenent in
the interview is undeniable because sone descriptions in the
statenent match al nost exactly the wording of the notes Pol anco
took during the interview Unbeknownst to either Polanco or

McDonal d, about fifteen mnutes before Salazar signed the

2The APD continued to pursue the investigation because the
burden in its admnistrative investigation would be the | ower
burden of proof by a preponderance of the evidence, whereas the
burden in Polanco's crimnal investigation was proof beyond a
reasonabl e doubt.

3Pol anco did not transfer into the hom cide division until
August 1991. Because of a three nonth injury | eave and because no
other capital nurders of |law enforcenent officers occurred in
Austin during that tinme, Polanco did not participate in any other
hom cide investigations of I|aw enforcenent officers between
February and August of 1991.



confession, the true perpetrators confessed to the Redman nurder.
Sal azar's confession eventually was declared "false" because
Sal azar was actually in APD custody at the tine the nurder took
pl ace. Despite the falsity of the confession, Polanco received the
Departnent' s Basi cs Award because of his assistance with the Redman
i nvesti gati on.

During the trial of the first suspect (Jose Flores) regarding
the Redman nurder, Polanco testified that he had not obtained a
confession from Sal azar. The testinony reads as foll ows:

Q And at any point did you go into the interview room where
Sergeant McDonal d was interview ng M. John Sal azar?

A. Yes, ma' am

Q Dd you ever take a witten statenment or any sort of
witten confession or witten statenent from John Sal azar ?

A. No, ma'am | didn't.
Q Did you speak with hinf

A. Yes, nm'am | did.

CROSS EXAM NATI ON
Q Sergeant, did you try to take a statenent from hinf?

A No. Sir. I was uniform line supervisor. I was nore in
there for support.

You were pinch hitting that night, right?

That's correct.

Q
A
Q Okay. Didyouall try toget awitten statenent from hi nf?
A. He was interviewed, yes, sir, by several investigators that
| know of and Sergeant McDonald as well as nyself. Yes, sir.
Snénd was that in an effort to take a witten statenment from



Yes, sir.

Did you ever do a draft of a witten statenent?
No, sir. | did not.

Di d Sergeant MDonal d?

> O »>» O >

Not to ny know edge.

Q Dd you ever—did John Salazar ever sit down and wite
anything out in his own hand?

A. Not to ny know edge.
In the same trial, MDonald and Sal azar testified that Sal azar had
made a confession to Polanco and McDonal d. MDonal d's testinony in
the Flores' trial reads as foll ows:

Q At sone point did you attenpt to take a witten statenent
from M. Salazar?

A. Yes, ma' am

Q And did you in fact conplete and take a witten statenent
from M. Salazar?
No

>

, ' am

Q Dd you in fact ever conplete a statenment from John
Sal azar, give it to himto | ook over and himsign it and then
notarize it?

A. No, ma'am ... John Salazar term nated the interview
CROSS EXAM NATI ON

Q And no one ever put anything down on paper during this
tinme?

A. Formally or informally? There were notes taken. There
were, Yyou know, notes taken, but as far as a form

confession, conpletely filled out, notari zed as she nenti oned,
that did not occur.

Q Okay. Wre these drafts, draft statenents that were taken?
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A. No, sir.
Q What were they, just your notes?

A. They woul d have just been notes of what he was sayi ng at
the tine.

Contrary to this testinony, in the second suspect's (Ernest Perez)
case, just twenty-one days later, MDonald testified that he did
not take a statement from Sal azar, and further said that he just
listened to what Sal azar had to say.
Q Oficer, the first person who you interviewed as far as the
people there at the apartnent was M. Sal azar; is that
correct, Oficer?

A. Yes, sir.

Q Sergeant, | apologize. Sergeant, did you take a witten
statenment from M. Sal azar?

A. No, sir.

Q You just listened to what he had to say; 1is that right?

A. Yes, sir.

On April 15, 1992, McDonal d di scovered in his office the confession
Sal azar made to Polanco and the notes Polanco made during the
i nterview. The phrase "Not Needed" appeared in MDonald' s
handwiting on the outside of the envelope containing the false
conf essi on and not es.

The internal affairs division charged Pol anco with aggravated
perjury, with failure to supplenent reports, and with bringing
di scredit upon the police force. The division charged MDonal d
wi th bringing discredit upon the APD. The APD and the Disciplinary
Review Board sustained the charges. Pol anco was suspended

indefinitely after rejecting a thirty-day disciplinary suspension.



McDonal d agreed to a witten reprimand. Al though Pol anco recei ved
rei nstatenment on appeal, the APDrefused to all ow Pol anco to return
to the hom cide division. I nstead, the APD assigned himto a
wal ki ng unit.

Pol anco sued the City, alleging enploynent discrimnation
After a three-day trial, the jury awarded Polanco $75,000 for
expenses incurred, $150,000 for enotional pain and suffering, and
$125,000 for injury to his reputation. The court partially granted
the Cty's notion for remttitur and entered a judgnent awardi ng
Pol anco $290, 200 i n damages and $28,337 for attorney's fees.

DI SCUSSI ON
. JUDGMVENT AS A MATTER OF LAW

The City argues that the district court should have rendered
judgnent as a matter of lawin its favor because Pol anco presented
no evidence of discrimnation and because the jury's verdict went
agai nst the great weight of the evidence. The Gty further notes
that its witnesses expressly testified that national origin did not
factor into the disciplinary decision.

Pol anco responds that the Gty has waived this issue. W
di sagr ee. W do not believe the Gty has waived the right to
chal | enge the sufficiency of the evidence.

A. Standard OF Revi ew.

The standard of review of a denial of a notion for judgnent
as a matter of |aw depends on whether the defendant has properly
preserved the issue by noving for judgnment as a matter of |aw at

the conclusion of all of the evidence. See Bunch v. Walter, 673



F.2d 127, 130 n. 4 (5th Gr.1982). |If the Gty properly noved for
judgnent as a matter of law, we nust analyze the sufficiency of
Pol anco's evidence. See Arnendariz v. Pinkerton Tobacco Co., 58
F.3d 144, 148 (5th Cr.1995) (citing Boeing Co. v. Shipman, 411
F.2d 365, 374-75 (1969)). If Polanco did not present sufficient
evidence, then the district court erred in denying the Cty's
nmotion for judgnent as a matter of |aw

The standard for evaluating the sufficiency of evidence is
whet her the evidence has such quality that reasonable and

fair-m nded persons would reach the sanme concl usion. The Fifth

Circuit has explained the standard as follows: "W wll reject a
verdict in those instances when, despite considering all the
evidence in the light and with all reasonable inference nopst

favorable to the verdict, we find no evidence of such quality and
wei ght that reasonable and fair-mnded nen in the exercise of
inpartial discretion could arrive at the sanme conclusion.” Thrash
v. State FarmFire & Cas. Co., 992 F.2d 1354, 1356 (5th Cir.1993)
(quotations omtted). A "mere scintilla" of evidence is not enough
to send a case to the jury. Boeing, 411 F.2d at 374.

However, the standard for review changes if the defendant
failed to nove for judgnent as a matter of |aw at the concl usi on of
all the evidence. See McCann v. Texas Cty Refining Co., 984 F. 2d
667, 673 (5th Cir.1993). Were the defendant failed to tinely nove

for judgnent as a matter of law, we will consider the issue as
wai ved by the defendant and will treat the issue as being raised
for the first tinme on appeal. Accordingly, we then review the



i ssue of sufficient evidence for nere "plain error."” The absence
of a notion challenging the evidence prior to submssion to the
jury precludes the appel l ate court fromeval uating and wei ghi ng t he
evidence to test its sufficiency. See Bunch, 673 F.2d at 130 n. 4.
When there has been no tinely notion, we review only whether the
plaintiff has presented any evidence in support of his claim |d.
("the question before this Court is not whether there was
substanti al evidence to support the jury verdict, but whether there
was any evidence to support the jury verdict" [enphasis added] ).
If the plaintiff presented any evidence, this court will sustain
the denial of the notion for judgnent as a matter of |aw. I f,
however, we find that no evidence can support the verdict under the
| ower standard, we wll not sinply enter judgnent for the
defendant; instead, we nust order a new trial. |Id.

In response to Pol anco's waiver argunents, the Cty asserts
that this circuit construes rule 50(b) liberally. W agree. This
court has concl uded that

[t] o demand a sl avi sh adherence to the procedural sequence and

to require these defendants, in this case, to articulate the

words of renewal once the notion had been taken under
advi senent, would be to "succunb to a nomnalismand a rigid
trial scenario as equally at variance as anbush with the
spirit of the rules.”
Bohrer v. Hanes Corp., 715 F.2d 213, 217 (5th Gr.1983). Even with
a liberal interpretation, however, this circuit has never
conpl etely di sregarded the requirenent that the def endant nmust nove
for judgnent as a matter of law at the close of all of the
evi dence. See McCann, 984 F.2d at 672. | ndeed, in cases where

this court has strayed fromthe requirenment that the defendant nust
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move for judgnent as a matter of |aw at the cl ose of the evidence,

the departure fromthe rule was "de mnims," and the purposes of
the rule were deened acconpli shed.

Techni cal nonconpliance with rule 50(b) is gauged by whet her
the purposes of the rule are satisfied, not by a formula regarding
t he nunber of w tnesses, the anobunt of testinony, or the passage of
tinme after the initial notion. W have repeatedly articul ated that
"[t]his rule serves two basic purposes: to enable the trial court
to re-examne the sufficiency of the evidence as a matter of |aw
if, after verdict, the court nust address a notion for judgnent as
a mtter of law, and to alert the opposing party to the
insufficiency of his case before being submtted to the jury."
MacArthur v. University of Texas Health Center Tyler, 45 F.3d 890,
897 (5th Gr.1995). Thus, even when substantial evidence is
presented after the nmotion, we may still find that only a "de
mnims" departure fromthe 50(b) requirenment has occurred if the
court and the opposing party have been put on notice, before the
case goes to the jury, that the plaintiff's proof may be | acking.
This generally requires (1) that the defendant made a notion for
judgnent as a matter of law at the close of the plaintiff's case
and that the district court either refused to rule or took the
nmoti on under advi senent, and (2) and an eval uati on of whether the
nmotion sufficiently alerted the court and t he opposing party to the
sufficiency issue. See Purcell v. Seguin State Bank & Trust Co.,
999 F. 2d 950, 956 (5th Cir.1993). Conpare McCann, 984 F.2d at 672

(where the judge flatly denied the defendant's notion at the cl ose
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of the plaintiff's case) and H nojosa v. City of Terrell, 834 F. 2d
1223, 1228 (5th G r.1988) (where the defendant failed to nove for
judgnent at any tinme before the court submitted the case to the
jury and failed to challenge any of the interrogatories submtted
to the jury).

For exanple, in MacArthur, the defendant noved for judgnent as
a mtter of lawon all clains at the close of the plaintiff's case.
45 F.3d at 897. The judge decided to "carry that notion along ..
for the tinme." The defendants presented nunerous w tnesses, and
the plaintiff presented two rebuttal wtnesses. The def endant
renewed the judgnent as a matter of law as to all clains but the
intentional infliction of enotional distress claim The judge
deni ed the notion. Because the jury returned a verdict in favor of
the plaintiff on the intentional infliction of enotional distress
claim on appeal the defendant challenged the sufficiency of the
evidence regarding this claim This court found that the
defendant's technical nonconpliance had not "blind-sided" the
plaintiff by failing to call her attention to the sufficiency of
her evidence. Accordingly, the MacArthur court excused the
def endant' s nonconpl i ance and exam ned t he evi dence under Boei ng v.
Shi pman. See al so Bohrer, 715 F. 2d at 217 (al t hough t he defendants
presented substantial evidence after the court took the initia
noti on under advi senent, the court excused the defendant's failure
to renew the notion at the close of all the evidence because the
pur poses of the rule were satisfied).

Here, although the Cty did not renewits notion at the close
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of all the evidence, the district court had taken the matter under
advi senent . The City took one and one-half days eliciting
testinony from thirteen wtnesses during its case. Pol anco
presented no rebuttal evidence. W find that the Gty's failureto
renew its notion qualifies as a "de mnims" departure from Rule
50(b). Qur precedent nmekes clear that a strictly nmechanica
application of rule 50(b) is not required when the court reserves
its ruling and the defendant has given notice of insufficiency. A
renewed notion by the Gty woul d have served no purpose because the
district court had already taken the notion under advisenent. The
initial mtion alerted Polanco and the court of the CGty's
chal l enge to the sufficiency of Polanco's proof of discrimnation.
The notion, therefore, was essentially in the same posture at the
cl ose of the case as it was when the district court took it under
advi senent . Under these circunstances, we hold that failure to
raise another notion for judgnent as a matter of law is not
detri nent al to the CGty's insufficient evi dence cl ai ns.
Consequently, the standard of review of the sufficiency of
Pol anco' s evidence is whether he has presented evidence with such
quality that reasonable and fair-m nded persons would reach the
sane conclusion that the Pol anco jury nade.
B. Sufficiency O The Evidence Presented.

In responding to the nerits of the Cty's insufficient
evi dence cl ai s, Pol anco argues that he presented nore than enough
evidence to support the jury's finding that his nationality

pronpted the firing. Pol anco clains that the record portrays
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McDonal d's conduct as being far nore worthy of discipline than his
actions. Additionally, he alleges that the Cty's justification
for the disparate treatnent was not believable. Further, Pol anco
clains that he presented evidence of discrimnation other than
evidence regarding the disparate treatnent that he and MDonal d
recei ved.

W nmust evaluate the sufficiency of the evidence in an
enpl oynent discrimnation case wusing the three-tier MDonnel
Dougl as analysis: (1) the plaintiff nmust establish a prinma facie
case of enploynent discrimnation, (2) the burden shifts to the
def endant to produce a legitimte, nondi scrimnatory reason for its
actions, and (3) the burden returns to the plaintiff to prove that
the reason was a pretext for discrimnation and that the rea
reason was to discrimnate. Marcantel v. Louisiana Dep't of
Transp. & Dev., 37 F.3d 197, 199 (5th Cir.1994) (citing MDonnel
Dougl as Corp. v. Green, 411 U. S. 792, 93 S. (. 1817, 36 L. Ed. 2d 668
(1973)).

The Gty concedes, and we agree, that Pol anco has established
a prima facie case of discrimnation. The burden of production
then shifted tothe Cty to present a | egitinmte nondi scrimnatory
reason for its actions.

Accordi ngly, we nust determ ne whether the City satisfiedits
burden of production by articul ati ng a nondi scrim natory reason for
the disparate disciplines inposed on MDonald and Pol anco. The
enpl oyer satisfies the burden of production regardless of the

persuasi ve effect of the proffered reason. St. Mary's Honor Center
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v. Hcks, 509 U S 502, ----, 113 S. . 2742, 2752, 125 L. Ed. 2d 407
(1993). The City presented evidence that McDonal d and Pol anco were
not simlarly situated and that the differences warranted different
charges.* The City portrayed Pol anco as a very good investi gator,
who had an excellent record and an extraordi nary nenory. The
evi dence suggested that Polanco's nenory regarding the witten
fal se confession should have been clear because it was the only
mur der that Pol anco investigated during the relevant tine period.
Further, it was an hom ci de i nvestigation on which he worked whil e
assigned to another division. On the other hand, MDonal d was an
aver age policenmen with a poor nenory. MDonald usually had to rely
on notes to trigger his nenory and had to be coached extensively
before testifying. Further, MDonald could have confused the
investigation wth other nurder investigations in which he
participated during the relevant tinme period. Additionally, there
was testinony that Pol anco was consi dered an expert investigator
and possessed the duties of a supervisor, whereas MDonald was
being closely supervised in his investigations because of his
amateur status in the homcide division. W find that the Gty's
evi dence, denonstrating that the varying experience |evels of the
men prevented them from being "simlarly situated" and warranted
different charges for virtually the sane offense, is sufficient to

satisfy the Gty's burden of production.

‘W are focusing on the City's justifications for charging
Polanco with a nore severe penalty because the crimnal charge
chosen actual ly dictated the disciplinary action that the Gty took
in Polanco's case. The Civil Service Code nmandates the
disciplinary action applicable for a particul ar charge.
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Thus, the issue of sufficiency inthis case rests entirely on
whet her Polanco has proven that the Cty's reasons for the
di sparate treatnment was a pretext for discrimnation against him
and that the City discrimnated against him See St. Mary's Honor
Center v. Hicks, 509 US 502, ----, 113 S.C. 2742, 2752, 125
L. Ed. 2d 407 (1993). The Suprene Court in Hi cks explained that a
plaintiff nust prove both that his enployer discrimnated agai nst
him and that discrimnation was a notivating factor in the
treatnent the plaintiff received.

The defendant's "production" (whatever its persuasive effect)
havi ng been nmade, the trier of fact proceeds to decide the
ulti mate question: whet her plaintiff has proven "that the
defendant intentionally discrimnated against [hin]" because
of hisrace.... The factfinder's disbelief of the reasons put
forward by the defendant (particularly if disbelief 1is

acconpani ed by a suspicion of nendacity) nay, together with
the elenents of the prima facie case, suffice to show

i ntenti onal di scrim nation. Thus, rejection of the
defendant's proffered reasons, wll permt the trier of fact
toinfer the ultimate fact of intentional discrimnation, and

upon such rejection "[n]o additional pr oof of

discrimnation is required". ..
H cks, 509 U.S. at ----, 113 S Q. at 2749. |If the factfinder's
verdi ct apparently rejects the defendant's proffered reason, enough
evi dence nust exist in the record for the factfinder to infer that
discrimnation was the true reason for the disparate treatnent.
See Rhodes v. Qui berson Gl Tools, 75 F.3d 989, 994 (5th G r. 1995)
(en banc).

Accordingly, in the present case, the jury first had to reject
the GCty's reason that MDonald and Polanco were not simlarly
si t uat ed. The evidence had to contradict the legitinmacy of the

Cty's explanation that the differences between Polanco and
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McDonal d justified the different charges and penalties, such that
the factfinder could reject the proffered reason. See EECC v.
Loui siana O fice of Community Serv., 47 F.3d 1438, 1443-44 (5th
Cir.1995).

Here, the jury reasonably could have concluded that the
differences in nenory capacity and experience were not as
exaggerated as the City contended. MDonal d began working on the
APD in 1974, two years before Pol anco. Even assum ng that
McDonal d's nenory was not as keen as Pol anco's nenory, his nmenory
nmost certainly shoul d have been jogged by t he questi ons he answered
during the trial of the first suspect (Jose Flores) in the Redman
murder. A jury could believe that it was inexcusable for MDonal d
to have given a different answer to virtually the sane |ine of
questioning in the second suspect's trial (Ernest Perez), just
twenty-one days |ater. A reasonable factfinder could find
i npl ausi bl e the argunent regardi ng the i nconpetence of MDonal d's
menory in |ight of the surrounding circunstances.

Simlarly, a reasonable juror could have disregarded the
City's argunents that the nmen were not simlarly situated because
Pol anco had a notive to lie. The record shows that MDonal d was no
| ess cul pabl e than Pol anco. MDonal d had begun taki ng a statenent
from Sal azar. McDonal d had possession of the false confession
McDonal d shoul d have supplenented the Redman file; he was in
charge of the investigation, and he actually had the docunent.
That McDonal d probably had custody of Sal azar's confession since it

was obtained is a conclusion the jury could easily have reached.
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The envel ope cont ai ni ng t he conf essi on bore McDonal d' s handwri ti ng.
McDonal d found the envelope in his office. Ajury reasonably coul d
concl ude that MDonal d's harboring the fal se confession prevented
him from wearing a badge of innocence. A reasonable and
fair-mnded juror could reach the conclusion that the alleged
di fferences between the two nmen could not mask the fact that both
men testified inaccurately and, therefore, commtted the sane
of f ense. Thus, the jury could have properly rejected the
nondi scrimnatory reason articulated by the Gty that McDonal d and
Pol anco were not simlarly situated. A fact issue therefore
existed regarding the City's true reason for treating Polanco and
McDonal d differently. See Rhodes, 75 F.3d at 994.

Havi ng concl uded that a reasonable jury could have rejected
the Cty's nondiscrimnatory reason, we still nust evaluate the
entire record to determ ne whether Polanco presented sufficient
evidence from which a reasonable jury could infer that the Cty
intended to discrimnate agai nst Pol anco because of his national
origin. Polanco had to prove by a preponderance of the evidence
that the City' s reasons were actually a pretext for discrimnation.
Bodenheinmer v. PPG Indus., Inc., 5 F.3d 955, 958 (5th Cr.1993).
In Rhodes, this court clarified the plaintiff's burden to produce
sufficient circunstantial evidence to overcone judgnent as a natter
of law after the record reasonably allows the jury to reject the
enpl oyer's proffered reason

To sustain a finding of discrimnation, circunstantial
evi dence nust be such as to allow a rational factfinder to
make a reasonable inference that age was a determ native
reason for the enploynent decision. The factfinder may rely
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on all the evidence in the record to draw this inference of

di scrim nation. In tandem with the prima facie case, the
evidence allowing rejection of the enployer's proffered
reasons wll often, perhaps usually, permt a finding of

di scrim nation wi thout additional evidence. Thus, aplaintiff
can avoid sunmary judgnent and judgnent as a matter of lawif
the evidence taken as a whole (1) creates a fact issue as to
whet her each of the enployer's stated reasons was what
actually notivated the enployer and (2) creates a reasonabl e
inference that age was a determ native factor in the actions
of which plaintiff conplains.
ld. at 994. This court indicated that, under Hi cks, the evidence
inthe record (taken as a whole) nust create a fact issue regarding
the reason for the enpl oynent action and nust rai se an i nference of
discrimnation. |If the evidence is such that fair-m nded jurors
woul d reach the sane conclusion (i.e., that a fact issue is raised
and that discrimnation was the true reason), then the plaintiff
has satisfied his burden even though he does not present any
addi tional evidence on rebuttal. It is within these paraneters
that we will eval uate Pol anco's evidence of discrimnation.
We find that the record raises the necessary fact issue (as
di scussed above) and also allows a permssible inference of
discrimnation. Polanco testified that he did not intentionally
testify inaccurately. Polanco said that he testified truthfully
according to the information and beliefs he possessed at the tine
of trial. Further, he testified that he often refreshed his nenory
regarding a case by reading the case file shortly before

testifying. Polanco said that he woul d not have testified the way

he did if the confession had appeared in the "case jacket" wth al
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the other information regarding the Redman case.?®

Additionally, evidence adduced at trial mnimzed the
significance of the fact that the confession was false, and
denonstrated that the falsity of a confession does not guarantee
that it will be renenbered. Pol anco presented testinony from
O ficer Robert Martinez, who is the nost decorated officer on the
APD, that during his tenure in hom cide he had taken confessions
that turned out to be false. Simlarly, Sergeant Gary Flem ngs,
who handled the internal affairs investigation of Polanco,
testified that he has taken between twenty-five and thirty
confessions that he | ater discovered were fal se. Sergeant M chael
Kinbro also testified that getting an untrue confession does not
happen every day, but it happens.

Pol anco's testinony that he did not independently recollect
taking Sal azar's statenent was bol stered by testinony elicited on
cross exam nation from defense witness Sergeant M chael Huckabee.
Huckabee obtai ned the false witten confession fromAlex Briones in
the highly publicized yogurt shop nmurders investigation. Polanco
and a fellow officer had obtained a confession from Briones on
tape; however, Huckabee reduced the confession to witing and had

obt ai ned Briones' signature. Despite the publicity, the falsity of

The City enphasizes that if Polanco had suppl enented the
record, he woul d have seen a reference to the fal se confessi on when
he read the case file shortly before testifying. However, Oficer
Robert Martinez testified that it was not unusual for hom cide
investigators not to wite supplenents to case files. Al so,
Martinez said he had never been disciplined when he failed to
suppl enent a case file regarding his participation in an interview
for a case to which he had not been assigned.
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the confession, and Huckabee's direct participation in eliciting
t he confession, he testified that he did not recall whether he had
gotten a conpleted statenent because he did not renenber Briones
signing the confession. Briones had, in fact, signed the false
confession. Defense w tness Huckabee nade credi bl e Pol anco' s story
that he m srenmenbered. A jury was, therefore, free to find that
Pol anco's testinony was inaccurate, but was not intentionally
untrue. Further, Sergeant Gary Flem ngs clarified that inaccurate
testinony is not synonynous wth perjured testinony.

Pol anco al so exposed deficiencies inthe eval uati ons conducted
by the D sciplinary Review Board and Polanco's supervisors
regarding MDonald' s testinony. Pol anco specifically sought
expl anations regardi ng McDonal d' s i naccurate testinony in the Perez
trial, which was given twenty-one days after the Flores' trial
The followi ng testinony was read repeatedly to the jury:

Q Sergeant, did you take a witten statenent from M.
Sal azar ?

A. No, sir.

Q You just listened to what he had to say; 1is that right?

A. Yes, sir.
When questi oned about McDonal d's testinony inthe Perez trial, sone
APD officials indicated that the testinony was not considered at
all, while others gave anbi val ent answers to explain why MDonal d
had not perjured hinself by giving inaccurate testinony regarding
information with which he should have been very famliar. When
Darla Espinoza net with MDonald before the Flores trial, they
di scussed the inconplete statenent that MDonal d began. Further,
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McDonal d testified about the partial statenent just twenty-one days
prior to the Perez trial. MDonald was well aware that he had done
nmore than listen to Salazar when interviewing him A reasonable
factfinder could have rejected the Iless than satisfactory
expl anations regardi ng McDonal d's inaccurate testinony. In sum
t he evidence all owed a reasonable jury to conclude that the Cty's
reason for chargi ng Pol anco with aggravated perjury whil e charging
McDonal d wth bringing discredit, although both nmen were guilty of
giving inaccurate testinony, was nerely a pretext for
di scrim nation. Both offenses warranted simlar charges and
penalties. The failure to give equal treatnent to the sane of f ense
allowed the jury to assune the presence of nendacity.

Not only does the record contain evidence that the Cty's
reason was a pretext for discrimnation, Polanco also presented
evidence of national origin discrimnation from other officers.
First, Polanco introduced testinony from Sergeant Carl os Botell o,
who worked in internal affairs for fourteen years, that the
internal affairs investigation process is a biased procedure
tainted by discrimnation. Botello also identified aspects of the
Pol anco i nvestigation that deviated fromother investigations. For
exanple, Botello said it was extrenely wunusual that interna
af fairs conducted an i nvesti gati on of Pol anco, who al ready had been
investigated, after he was term nated. Botello also found
suspicious the close investigation that took place between the
district attorney's office and internal affairs. Nor mal | vy,

si mul taneous investigations by the two entities remain conpletely
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separate, while in this case the district attorney and interna
affairs coordinated their efforts.

Second, Polanco presented testinony regarding a pervasive
discrimnatory attitude toward Hispanic officers in the APD. He
explained that this attitude was particularly exhibited by sone of
the nen involved with the decision to suspend him?® Martinez
testified that Lieutenant David Parkinson was very prejudiced
agai nst Hi spani cs. Parkinson treated H spanic officers differently
from Anglo officers and used racial slurs involving Mexicans.
Martinez also testified that Robert Goss mshandled sone
di sturbances involving H spanics and treated Hi spanic officers
differently than Anglo officers. Further, Martinez testified that
Deputy Chief Ken Miennick treated Hispanic officers differently
than Anglo officers. Sergeant Rodrigo Herrera testified that
Par ki nson hid his prejudi ces agai nst Hi spanics. Herrera also said
t hat Capt ai n Bobby Shirl ey was prejudi ced and suspended Herrera for
five days because of his Hispanic heritage. Captain Juan Gonzal ez
al so believed that he received a harsher discipline because of his
ethnicity.

Finally, Polanco denonstrated that discrimnation against
Hi spanics pervaded the quality and l|ength of hom ci de

i nvestigations involving Hispanic victins. O ficer Martinez

Four of the five nmen on the Disciplinary Review Board voted
to sustain the allegations against Polanco: Deputy Chief Robert
G oss, Captain Bruce MIls, Captain Pete Neal, and Lieutenant Pau
Looney. Lieutenant M chael Kinbro, Polanco's representative, voted
not to sustain the perjury charge. Lieutenant Davis Parkinson and
Capt ai n Bobby Shirley both were in Polanco's chain of command and
i nvol ved in the decision to discipline Polanco.
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di scussed Lieutenant Parkinson's use of the term "m sdemeanor

mur ders. " He testified that Parkinson said, "This Mxican here,
this is a m sdeneanor nurder. And we don't need no overtine on
this. W'Ill get onit tonmorrow." Simlarly, Parkinson instructed

officers that they had only twenty-four hours to solve a mnority's
mur der . Martinez expl ai ned: "l have observed [Parkinson] not
paying attention to Hispanic victinms getting nurdered, severa
times, and assigning detectives just for 24 hours and then giving
themsonething else to do. |In other words, |I've heard hi msay that
any tine a H spanic or black gets killed, it's m sdeneanor nurder,
especially if they get killed in a bar room fight." For these
reasons, the nurders of mnorities often remai ned unsol ved.
The record denonstrates that there were two sides to this
di scrim nation case. The jury heard both sides and chose to
bel i eve Pol anco's view of the evidence. See WIlson v. Monarch
Paper Co., 939 F.2d 1138, 1146 (5th G r.1991). The jury has
spoken. It is not within the province of this court to disturb a
jury's finding whichis supported by the record, evenif this court
woul d have been inclined to rule differently had the matter been
presented to it in the first instance. This court explained in
Wl son that when the jury chooses between two clearly identifiable
factual stories in a discrimnation case, the jury's verdict nust
be affirned:
The jury heard both sides and the jury spoke. That is about
all there is to say about age discrimnation liability inthis
case. There were clearly two sides to this case. The jury
chose to believe Wlson and his evidence; it did not believe
Gozon and Monarch. Consequently, the jury's verdict on age

discrimnation is affirned.
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| d. W are, therefore, obligated to affirmthe jury's verdict,
provided that the record before us supports the jury's finding.

After a thorough review of the record, we are confident that
sufficient evidence existed for the jury to reach the conclusion
that the CGty's disparate treatnents of MDonald and Pol anco
emanated froma discrimnatory notive. See Purcell v. Seguin State
Bank & Trust Co., 999 F.2d 950, 957 (5th G r.1993) (noting that it
is not unusual for a discrimnation case to consist nostly of
circunstantial evidence); and Ray v. luka Special Min. Separate
Sch. Dist., 51 F.3d 1246, 1251 (5th G r.1995) (acknow edgi ng that
even when the evidence is less than conpelling, it is not the
appellate court's role to weigh the evidence).

We reach this concl usion even though a significant anmount of
Pol anco' s evi dence involved proof of discrimnatory practices in
t he workpl ace. Evi dence of the APD s hostile treatnent of and
attitude toward Hi spanics is probative of whether Polanco was
termnated because of his nationality. See Kelly v. Boeing
Petrol eumServs., 61 F. 3d 350, 358-59 (5th Cr.1995) (acknow edgi ng
t he probati ve val ue of an at nosphere of discrimnation). The APD s
discrimnatory treatnent of H spanic officers and victins has
significant bearing on the i ssue of whether the sane discrimnatory
nmotive affected the deci sions concerning Polanco. Evidence of the
discrimnatory atnosphere and the biased investigation conbined
wth the rejection of the City's proffered reason support the
jury's finding of discrimnation. Because sufficient evidence

exi sted for reasonable, fair-m nded factfinders to reach the sane
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conclusion, we hold that the district court did not err in denying
the City's notion for judgnent as a matter of law. W, therefore,
W Il not disturb the jury's determ nation that the City term nated
Pol anco because of his nationality.

1. NEW TRI AL.

The Gty argues that the district court erred in not granting
it a new trial because the evidence was insufficient and because
the verdict was against the weight of the evidence. It asserts
that its wtnesses, seven of whom were directly involved wth
Pol anco' s di sciplinary decision, testified that national origin was
not a factor in the decision to suspend Pol anco and that there were
mar ked di f f erences bet ween Pol anco's and McDonal d' s testinony. The
City argues that by contrast, Polanco's w tnesses had no personal
know edge about Pol anco's investigation and testified only about
renote discrimnatory incidences that were unrelated to Pol anco.

The denial of a notion for new trial based on insufficiency
of the evidence is reviewed for an abuse of discretion. See LIoyd
v. CGeorgia @ulf Corp., 961 F.2d 1190, 1196 (5th Cr.1992). The
district court abuses its discretion if "there is an absolute
absence of evidence to support the jury's verdict." Roberts v.
VWl - Mart Stores, Inc., 7 F.3d 1256, 1259 (5th Cr.1993); see also
Bunch v. Walter, 673 F.2d 127, 130-31 n. 4 (5th GCr.1982).
Simlarly, the decision to deny a notion for newtrial because the
verdi ct was agai nst the weight of the evidence is revi ewabl e under
an abuse of discretion standard. United States v. Dula, 989 F.2d

772, 778 (5th Cir.), cert. denied, --- US ----, 114 S . C. 172,
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126 L. Ed. 2d 131 (1993). When the party has had the opportunity to
chal l enge the witnesses credibility and the factfinder has chosen
to believe the witnesses, the appellate court will not generally
intrude on the decisions reached. |d. The trial court does not
abuse its discretion in accepting the jury's eval uations regardi ng
the wtnesses' credibility. Id.

As we detail above, Pol anco presented sufficient evidence for
a reasonable jury to conclude that the Gty discrimnated agai nst
Pol anco because of his national origin. The jury chose to believe
Pol anco and his w tnesses. The trial court did not abuse its
di scretion by accepting the jury's credibility determ nations.
[11. PREJUDI CE, BIAS, AND SYMPATHY FACTOR

The Gty argues that jury prejudice, bias, and synpathy is
evidenced in the excessive jury award. Also, the City asserts that
the jury's award exceeds by about 200% the relief requested by
Pol anco. Further, during deliberations, the jury asked whether
answering "yes" to question two would disallowrelief to Pol anco.
The City contends that the jury's question suggests that the jury
did not want to adhere to the district court's instructions.

Pol anco counters that because the award is supported by
sufficient evidence, it is not reflective of prejudice, bias, and
synpat hy. Further, he indicates that the amunt of the award
denonstrates the jury's attenpt to afford conplete conpensation
Pol anco indicates that the judge granted the GCty's notion for
remttitur and cured any potential harmto the Gty caused by any

al | eged overconpensation. Finally, he suggests that the judge's
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answer to the jury's question cured any potential problem that
exi st ed.

The decision to deny a notion for new trial, which has been
request ed because the jury's verdict reflects prejudice, bias, or
synpathy, is reviewed for an abuse of discretion. Eil and v.
Westi nghouse Elec. Corp., 58 F.3d 176, 183 (5th G r.1995); and
Brunnemann v. Terra Int'l, Inc., 975 F.2d 175, 178 (5th G r.1992).
The district court abuses its discretion if it enters a clearly
excessive verdict. 1d. "Averdict is excessive if it is contrary
to right reason or entirely disproportionate to the injury
sustained.” 1d. (Quotations omtted).

In the case at bar, the district court recognized that the
verdi ct was excessive and partially granted the Gty's notion for
remttitur. The Cty correctly indicates that technically Fifth
Circuit jurisprudence dictates that the court is supposed to grant
a new trial rather than remttitur when an award results from
passion or prejudice. See Lowe v. Ceneral Mtors Corp., 624 F.2d
1373, 1383 (5th G r.1980). However, the Fifth Grcuit in Lowe
expl ained that when the award is deened nerely "excessive," the
district court may remt the award. Further, where the district
court has remtted the award, the Fifth Crcuit will assune that
the district court believed that the award did not result from
passi on or prejudice. ld. ("By suggesting that the verdicts in
the case before us could be cured by remttiturs, ... we conclude
that the District Court did not really believe that a newtrial on

this issue was absolutely necessary due to bias, passion and
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prej udi ce. It was, instead, addressing the simlar although
di stinct question of "just too nmuch,' that is, excessiveness.").

W find that by remtting the award, the district court
acknowl edged that the |arge anmount was not necessarily due to
prejudi ce, bias, or synpathy. Also, the district court either did
not read anything into the jury's question or believed that its
answer cured any probl ens possi bly underlying the question.’” Thus,
we hold that the present remtted award is reasonable and not
reflective of prejudice, bias, or synpathy.
| V. EXCLUSI ON OF TESTI MONY.

The City argues that it is prejudiced by the om ssion of
testinony fromOficer KimNolte, a col |l eague with whom Pol anco had
had an extra-marital affair. The Gty clains that the evidence
allegedly would have addressed Polanco's reputation for
truthfulness. The City feels Nolte's past rel ati onshi p shoul d have
gone to the wei ght of her evidence rather than operated to excl ude
her testinony on adm ssibility grounds. Further, the Gty contends
t hat the absence of the evidence effected the verdict because the
jury awarded Pol anco $125, 000 for danmage to his reputation. Nolte
devel oped an opi ni on regardi ng Pol anco's reputation froma personal
and professional perspective. Because none of the City's other
W t nesses attacked Polanco's reputation, the Cty maintains that

the jury received no contradictory evidence that the Gty harned

The judge responded to the jury's question as foll ows:
"Answer t he question or questions followi ng the instructions of the
Court and based on the preponderance of the evidence. The Court
will later determne the effect of your answers regarding any
judgnent to be entered in this case.™
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Pol anco's reputation with the suspension. On the other hand
Pol anco argues that the evidence was properly omtted because Nolte
is sinply an angry ex-girlfriend.

W review a ruling to exclude evidence only for "abuse of
di scretion." Gizzle v. Travelers Health Network, Inc., 14 F.3d
261, 271 (5th G r.1994). The district court does not abuse its
discretion if the error is nerely "harmess.” 1d. W "will not
disturb an evidentiary ruling, albeit an erroneous one, unless it
affects a substantial right of the conplaining party." Polythane
Sys. Inc. v. Marina Ventures Int'l, Ltd., 993 F.2d 1201, 1208 (5th
Cr.1993), cert. denied, --- U S ----, 114 S.C. 1064, 127 L. Ed. 2d
383 (1994). W wll <consider the record as a whole when
ascertai ning whether an error prejudices the conplaining party by
effecting the verdict. 1d. at 1209.

Rule 403 provides that "evidence may be excluded if its
probative value i s substantially outwei ghed by the danger of unfair
prejudice ... or needless presentation of cunulative evidence."
Courts have allowed testinony from wtnesses who were once
intimately involved wth a party, even where the testinony is
chal | enged under a privilege. See, e.g., United States v. Brown,
605 F.2d 389, 396 (8th G r.1979), cert. denied, 444 U. S. 972, 100
S.C. 466, 62 L.Ed.2d 387 (1979) (the court found no basis to
reverse the conviction where the wife testified agai nst her husband
al t hough her husband had | eft her two weeks after they married, she
had not seen hi msince his departure, and he had forged her nane on

several checks); United States v. Lustig, 555 F.2d 737, 743 (9th
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Cir.1977), cert. denied, 434 U S. 926, 98 S.Ct. 408, 54 L. Ed. 2d 285
(1977) (after the court denied the defendant's notion to exclude
testinony of his fornmer wife, he argued that her "testinony was
given because of a desire for revenge arising out of certain
unrel ated events;" the appellate court found no error in the trial
court's decisionto allowthe testinony). Although the cited cases
i nvol ved challenges under the marital privilege, the cases
denonstrate that "anger" and "revenge," enotions often associ ated
W th ex-spouses and ex-girlfriends who parted on | ess than friendly
terms, are not sufficient (by thenselves) to outwei gh the probative
val ue of the testinony. However, the potential prejudice caused by
testinony from a particular ex-spouse or ex-conpanion nust be
assessed within the context of the particular case at hand.
Nolte's status as an angry ex-m stress should have tilted the
balancing test in Rule 403 in favor of exclusion. Nolte's
testinony regardi ng Polanco's truthfulness stemed directly from
the three and one-half years extra-marital affair he was having
with her. During the hearing regarding Nolte's testinony, the Gty
admtted that Nolte woul d testify regardi ng Pol anco's character for
t rut hf ul ness based upon the rel ationship she had wwth him It was
obvious fromthe Cty's proffered testinony that Nolte's testinony
was inmbued wth her frustrations regarding their failed
relationship. The lies she discussed in the proffer denonstrated
that Nolte could only testify regarding |ies Polanco allegedly told
to her. Nolte did not indicate that Polanco told these lies to

anyone el se, and she nentions nothing about Polanco's reputation
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for truthfulness in either the departnent or the comunity.
Consequently, the jury would be conpelled to focus on the
extra-marital relationship rather than Polanco's reputation for
truthful ness in the community. Under these circunstances, Nolte's
testi nony woul d have been unduly prejudicial. W hold, therefore,
that the district court did not abuse its discretion in excluding
testinony from an angry ex-mstress where the circunstances
indicate the testinony would have been nore prejudicial than
probative
CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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