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No. 94-50586

UNI TED STATES OF AMERI CA,
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vVer sus
CERRY CARLYLE M SWEEN,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Western District of Texas

(May 19, 1995)

Before GARWOOD and BARKSDALE, Circuit Judges, and BRAM.ETTE,
District Judge.”’
GARWOOD, Circuit Judge:

Def endant - appel l ant Gerry Carlyle MSween (MSween) appeals
his conviction on a conditional plea of guilty to possession with
intent to distribute crack cocaine after the district court denied
his notion to suppress the drugs recovered fromunder the hood of

his car. W affirm

"David Bram ette, United States District Judge for the
Southern District of M ssissippi, sitting by designation.



Facts and Proceedi ngs Bel ow

On February 26, 1994, Texas Departnent of Public Safety
Oficers Ralph Billings (Billings) and Larry Price (Price) stopped
McSween for driving 87 nph in a 65-nph zone. As Price conducted a
conputer check, Billings began to wite a speeding ticket.
Noti cing a cel lul ar phone and radar detector in the car's interior,
Billings asked McSween if he could look in the car and trunk
McSween consented, and Billings opened t he hat chback. MSween t hen
hel ped Billings renove, with screwdrivers, the hatchback's interior
panel s.

Meanwhi l e, Price had conpleted his conputer check, which
i ndi cated that McSween had four prior arrests on narcotics charges.
After informing Billings of McSween's record, Price noved to the
car's passenger side and asked McSween if he had any objection to
hi s searching the vehicle. MSween consented. While searching the
passenger area, Price noticed the snell of burnt mari huana, which
he at first suspected was emanating fromthe ashtray. Finding no
drugs in the ashtray or passenger area, Price opened the hood and
noticed a red rag sticking out of a hole in the car's fire wall.
Price renoved the rag and saw in the hole what appeared to be a
brown pl astic bag. Fingering the bag, Price concluded that it felt
like it contained a "snmall bal e" of mari huana. Price then repl aced
the rag and arrested MSween. After the car was i npounded,
troopers inspected the hole and found a bag of narihuana and a
shoul der sling of crack cocai ne.

A grand jury indictnent returned March 8, 1994, charged

McSween with possession with intent to distribute 50 or nore grans



of crack cocaine in violation of 21 U S.C. 8 841(a)(1). MSween
nmoved to suppress the evidence seized fromhis car, arguing that
the officers |acked probabl e cause and exceeded the scope of his
consent . After a suppression hearing, at which MSween did not
testify, the district court denied the notion, concluding that the
initial stop was justified, that McSween's consent to search was
voluntary and the search within its scope, and that the subsequent
arrest was supported by probable cause. Thereafter, on May 19,
1994, McSween entered a conditional plea of guilty, preserving the
suppression issue for appeal. Fed. R Cim P. 11(a)(2). The
district court sentenced McSween to 136 nonths in prison and 5
years of supervised release. MSween now appeal s.
Di scussi on

McSween argues that the district court erred in denying his
nmotion to suppress because there was neither probable cause nor
consent to search under the hood of his vehicle, nor probabl e cause
toarrest him Viewing the evidence in the |ight nost favorable to
the governnent, the prevailing party, United States v. Ml donado,
735 F.2d 809, 814 (5th Cr. 1984), we hold that Price had both
probabl e cause and consent to search the area under the hood of
McSween' s vehi cl e. See United States v. Sutton, 850 F.2d 1083,
1085 (5th Cir. 1988) (either consent or probable cause may
i ndependently support a warrantless vehicle search). W further
hold that the officers had probable cause to arrest McSween and to
perform a subsequent warrantl|less search of the car after it was

i npounded.



Pr obabl e Cause for the Search

It is well settled that warrantl ess searches of autonobiles
are permtted by the Fourth Anmendnent if the officers have probabl e
cause to believe that the vehicle contains contraband or other
evidence of a crine. See United States v. Ross, 102 S. C. 2157,
2164-65 (1982); United States v. Buchner, 7 F.3d 1149, 1154 (5th
Cr. 1993), cert. denied, 114 S.C. 1331 (1994); United States v.
Kelly, 961 F.2d 524, 527 (5th Cr. 1992). \Wether an officer has
probabl e cause to search a vehicle depends on the totality of the
circunstances viewed "in light of the observations, know edge, and
training of the law enforcenent officers involved in the
warrant| ess search. " United States v. Muiniz-Melchor, 894 F.2d
1430, 1438 (5th Gir.), cert. denied, 110 S.Ct. 1957 (1990).

It is undisputed that Price had McSween's consent to search
i nsi de the passenger conpartnent of McSween's new rental car. At
t he suppression hearing, Price testified that, when he entered the
car, he noticed "the odor of what | thought was burned marijuana."
Price testified that he based this conclusion on his twenty-two
years of experience and training in the detection of marihuana by
its odor. He further testified that the snell appeared to be
comng from the ashtray, but he discovered nothing there or
anywhere el se inside the vehicle's passenger conpartnent. He then
deci ded to | ook under the hood. At this point, Price had snelled
but not | ocated mari huana and knew of McSween's four prior arrests

on narcotics charges.! Together these facts, viewed in |light of

. Al so, though of at nobst entirely mniml relevance, MSween
had a cellul ar phone and radar detector.
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Price's experience, justify a finding of probable cause to search
the entire vehicle. |Indeed, the snell of marihuana al one nmay be
ground enough for a finding of probable cause, as this Court has
held many tinmes. See, e.g., United States v. Reed, 882 F.2d 147,
149 (5th CGr. 1989) (the officer's detection of marihuana "in
itself . . . justified the subsequent search of [the defendant's]
vehicle"); United States v. Henke, 775 F.2d 641, 645 (5th Gr.
1985) ("Once the officer snelled the marijuana, he had probable
cause to search the vehicle."); United States v. Gordon, 722 F.2d
112, 114 (5th G r. 1983) (sane); United States v. MlLaughlin, 578
F.2d 1180, 1183 (5th Gir. 1978) (sane).

McSween contends that, even if the odor of marihuana gave
Price probabl e cause to search, the search shoul d have been limted
to the passenger area, where Price detected the snell. W
di sagr ee. It is well settled that, in a case such as this, the
detection of the odor of marihuana justifies "a search of the
entire vehicle." Reed, 882 F.2d at 149. As the Suprene Court
stated in Ross, "If probable cause justifies the search of a
lawful |y stopped vehicle, it justifies the search of every part of
the vehicle and its contents that may conceal the object of the
search." 102 S.C. at 2173. See also United States v. Johns, 105
S.Ct. 881, 884 (1985). The Court further observed that, if there
i s probabl e cause to suspect that the vehicle contains contraband,
then the search may extend not only to closed containers, but al so
to a "car's trunk or glove conpartnent.” Ross, 102 S.C. at 2172.

The sane reasoning applies to the area under the hood, where drugs



may al so be concealed.? W therefore reject MSween's contention
that Price | acked probabl e cause to search under the hood of his
rental car.?3
1. Consent for the Search

In the alternative, we agree with the district court that the
search under the hood was within the scope of McSween's consent.
Under the Fourth Anmendnent, "[t] he standard for neasuring the scope
of a suspect's consent : : : is that of " objective'
reasonabl enesssQwhat would the typical reasonable person have
under st ood by the exchange between the officer and the suspect?”

Florida v. Jineno, 111 S.Ct. 1801, 1803-04 (1991). MSween argues

2 This is sinply not a case such as United States v. Chadw ck,
97 S.Ct. 2476 (1977), or Arkansas v. Sanders, 99 S. . 2586
(1979), in which the officers had probable cause to believe that
narcotics were stowed in a particular container (a footlocker in
Chadwi ck, a green suitcase in Sanders) but did not have probable
cause to search the autonobiles in which the containers were

| ater placed:

"[1]t was the |luggage being transported by respondent
at the time of the arrest, not the autonobile in which
it was being carried, that was the suspected | ocus of
the contraband. The rel ationship between the

aut onobi l e and the contraband was purely coincidental,
as in Chadwick." Ross, 102 S. Q. at 2167 (quoting
Sanders, 99 S. Ct. at 2594 (Burger, C J., concurring)).

In Ross, the Suprene Court clearly limted these two cases to
their facts, Ross, 102 S.Ct. at 2165-67, 2172, and overrul ed an
earlier plurality opinion in Robbins v. California, 101 S.C
2841 (1981), as an incorrectly broad interpretation of them

3 Al t hough the district court rested the constitutionality of
the warrantl ess search on McSween's consent, we can affirmthe

| ower court's decision on any grounds supported by the record.
Branbl ett v. Conm ssioner of Internal Revenue, 960 F.2d 526, 530
(5th Gr. 1992). On the facts as found by the district court (or
establi shed wthout dispute in the record), the question of
probabl e cause is a question of law. See Blackwell v. Barton, 34
F.3d 298, 305 (5th Cir. 1994).



that his consent to search should be construed to extend only to
the trunk and passenger areas and not to the area under the hood.*
In his brief, MSween contends that the troopers' wordsSqQtheir

requests to "look in" the car and trunksQwould indicate to a
reasonable person that the search was so |imted. At oral
argunent, however, MSween conceded that he did not draw a

distinction between a request to "look in" a car and one to
"search" it.
Viewi ng the testinony at the suppression hearing in the Iight

nmost favorable to the governnent, we conclude that Price asked

McSween for general permssion to search his vehicle. Price
testified, "I asked . . . if . . . [MSween] had any objection of
[sic] nme searching his vehicle." Asked then if that was "nore or
|l ess the language . . . used," Price responded, "Yes." Even if

Price actually asked to "l ook in" McSween's vehicle, we would still
conclude that in these circunstances Price effectively asked for a
general consent to search. In United States v. Crain, 33 F. 3d 480
(5th Cr. 1994), cert. denied, 115 S. Ct. 1142 (1995), this Court
hel d "that an individual's consent to an officer's request to | ook
inside' his vehicle is equivalent to general consent to search the
vehicle and its contents . . . ." |d. at 484; see also R ch, 992

F.2d at 506. W therefore conclude that Price asked for and

4 McSween does not contest the district court's finding that
the consent in this case was voluntary. Nor does MSween
chal | enge any other factual findings nade by the district court.
The only remai ning question, the scope of consent, is considered
a question of lawin this Crcuit and is, accordingly, reviewed
de novo. United States v. R ch, 992 F.2d 502, 505 (5th Cr.),
cert. denied, 114 S. C. 348 (1993).
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recei ved from McSween general consent to search the vehicle.

The question, then, is whether it was reasonable to interpret
McSween' s general oral consent to search the car as authority to
search wunder the hood. Al t hough the "scope of a search is
generally defined by its expressed object,"” Jineno, 111 S. C. at
1804, the officers here never told McSween the purpose of their
search. The failure to specify the object of the search, however
is not dispositive if the circunstances could otherwise lead a
reasonabl e person to conclude that the search m ght include the
area under the hood. In Crain, the defendant argued that, because
the officers never indicated the purpose of their search, an
obj ectively reasonabl e person woul d not consider their consent to
i ncl ude t he openi ng of a "cl osed paper bag shoved under the [car' s]
seat." 33 F.3d at 484. Rejecting this argunent, we held that a
general consent to search a car includes consent to open a paper
bag inside it, at |east when the defendant does not attenpt to
limt the scope of the search. 1d.; accord United States v. Snow,
44 F.3d 133, 135 (2d Gr. 1995). As in Crain, although the
officers here nmade a general request for a search wthout

identifying their objective, McSween never objected to the scope of

t he search.?®

5 McSween did not testify at the suppression hearing. Defense
counsel, however, suggested that it may have been difficult for
McSween to obj ect because of the speed and obscurity of the
search. The district court did not clearly err in finding this
suggestion incredible, especially as counsel's claimis pure
hypot hesis. The only evidence at the hearing related to this

cl ai msupports the district court's finding. Billings, who was
standing with McSween at the rear of the vehicle during Price's
search, testified that he was aware Price had opened the hood and
was searching that area. 1In any event, as we stated in Rich
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In such circunstances, a failure to object to the breadth of
the search is properly considered "an indication that the search
was wWithin the scope of the initial consent.” United States v.
Cannon, 29 F.3d 472, 477 (9th Cr. 1994) (citation and interna
quotation marks omtted). As this Court stated in Rich, the
def endant, as the individual "know ng the contents of the vehicle,"
has the "responsibility tolimt the scope of the consent.” Rich,
992 F.2d at 507. Because McSween knew at the tine of the search
what the fire wall hid, he should have limted his consent, "if he
deened it necessary to do so," id., to clarify any anbiguity from
whi ch he now seeks to benefit. Further supporting this concl usion
is the fact that MSween gave Price his consent after helping
Billings renove interior panelling in the hatchback. This sort of
behavi or could indicate to a reasonable officer that McSween neant
to consent to nore than a superficial search of his vehicle.®

In United States v. Sierra-Hernandez, 581 F.2d 760 (9th Cr.),
cert. denied, 99 S.Ct. 333 (1978), the Ninth Grcuit confronted a
factual ly indistinguishable situation. There, the defendant gave

the officer perm ssionto "look inside" his truck. After searching

"[We are unwilling to read Jineno to hold . . . that enforcenent
of ficials must conduct all searches in plain view of the suspect,
and in a manner slowy enough that he may withdraw or delimt his
consent at any tine during the search.” Rich, 992 F.2d at 507.

6 This case is not one in which the officers interpret a
general consent to search the vehicle as authority to inflict
damage on the vehicle or its contents. United States v.
Strickland, 902 F.2d 937, 941-42 (10th G r. 1990); cf. Jineno,
111 S.Ct. at 1804 ("It is very unreasonable to think that a
suspect, by consenting to the search of his trunk, has agreed to
t he breaking open of a | ocked briefcase within the trunk, but it
is otherwise with respect to a closed paper bag.").
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the truck's cab and cargo areas, the officer opened the hood and
found mari huana. In his notion to suppress, the defendant argued
that the officer exceeded the scope of his consent when he opened
t he hood. The district court denied the notion, and the N nth
Circuit affirmed. The court determned that the defendant's
perm ssion to search both the cab and cargo areas, conbined with
his failure to object to the continuation of the search under the
hood, nade the evidence admissible.” W believe the sanme result
shoul d obtain here.
I11. Probable Cause for the Arrest and Subsequent Search

McSween next argues that the officers | acked probabl e cause to
arrest him inmpound the vehicle, and conduct a further search
McSween cl ai ns that the cocai ne shoul d be suppressed "because the
only thing that was determned during the . . . search on the
hi ghway was t hat there was an object wapped in plastic in the hole
under the hood." An officer has probable cause for an arrest when
"the facts and circunstances within the know edge of the arresting
officer are sufficient to cause a person of reasonable caution to
believe that an offense has been or is being conmtted." United
States v. Wl ker, 960 F.2d 409, 416 (5th Gr.), cert. denied, 113
S.C. 443 (1992). Wth the know edge that McSween had four prior
arrests on narcotics charges and that the interior of his car

snelled of burnt marihuana, Price opened the hood and found a

! McSween attenpts to distinguish this case by arguing that
here there were circunstances that woul d make a reasonabl e
officer realize the "initial consent” was limted. As pointed
out earlier, however, the consent given in this case authorized a
general search of the car.
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pl asti c bag hidden behind a rag in the fire wall of a new rental
car.® Price testified that, after touching the bag and | ooki ng at
it, he concluded that, based on his experience, it "felt" like it
contained a "small bale" of mari huana. G ven these circunstances,
Price had probable cause for the arrest.

Finally, we nust reject McSween's suggestion that, evenif the
arrest and initial search were supported by probable cause, the
second search of the car at the sheriff's office, where the cocai ne
was di scovered, required a warrant. |f probable cause justified a
warrantl ess search on the roadside, it |likewi se justified one at
the station after the car was inpounded. See Ross, 102 S.C. at
2163-64 n.9 ("[I]f an imedi ate search on the street is perm ssible
W thout a warrant, a search soon thereafter at the police station
is permssible if the vehicle is inpounded.").

Concl usi on

For the foregoing reasons, the judgnent of the district court

AFFI RVED.

8 When asked whet her he thought there was anythi ng unusual
about a rag sticking out of a fire wall, Price testified, "A
brand- new vehicle |like that, a rental car, it was unusual that
you would see a rag stuffed in behind there, | felt it was."
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