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FOR THE FI FTH Cl RCU T

No. 94-50437

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

BRAD EUGENE BRANCH, KEVI N WHI TECLI FF,
JAI ME CASTI LLO, RENOS LENNY AVRAAM
PAUL FATTA AND GRAEME LEONARD CRADDOCK,
Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Western District of Texas

August 2, 1996
Before H GA NBOTHAM and DUHE, Circuit Judges, and SCHWARZER',
District Judge.
H G3 NBOTHAM Circuit Judge:

This is an appeal of six defendants convicted of federal
crimes for their role in the dramatic and tragic events at Mount
Carnmel outside Waco, Texas during the early nonths of 1993. A
firefight erupted when federal agents fromthe Bureau of Al cohol,
Tobacco, and Firearns attenpted to execute a search and arrest
warrant on February 28, 1993. Four agents and three residents of
the conmpound lost their lives. Each defendant now chall enges his

convi ction and sentence.

District Judge of the Northern District of California,
sitting by designation.



| .

The Branch Davidians are a 65-year-old sect originally
affiliated with the Seventh Day Adventist Church. Their faith
urges a life of Bible study with enphasis on an inmnent,
apocal yptic confrontation between the Davidians and the "beast".
The group's |eader, Vernon Howell, instructed nenbers to arm
thensel ves in preparation for the final battle. Howell changed his
name to David Koresh in 1990 and preached that "if you can't kil
for God, you can't die for God." He told his followers that the
"beast"” included the U S. Governnent and, specifically, the ATF.

Koresh and ot her Davi di ans stockpil ed weapons and anmmuni ti on.
They fortified the conpound called Munt Carnel, building a two-
foot high concrete barrier and an underground bunker. Koresh used
"Bi ble studies" to instruct the residents in the use of firearns.
I n short, the Davidians turned Mount Carnel into a small fortress.

The ATF discovered that the Davidians had amassed weapons,
including fully automatic nmachineguns and hand grenades. On
February 25, 1993, ATF agents obtai ned an arrest warrant for Koresh
and a search warrant for the Munt Carnel conpound.

The ATF decided to execute the search and arrest warrant on
February 28, 1993, but, as it was to learn, the el enent of surprise
had been lost. Shortly before the 28th, an article in the | ocal
newspaper had specul ated that federal agents would Iikely cone for
Kor esh. Around 8:00 A M, an undercover ATF agent, Roberto
Rodri guez, visited the Davidian conpound and spoke w th Koresh.

During the conversation, Koresh took a phone call. When he



returned, a visibly shaken Koresh tol d Rodri guez, "Robert, neither
the AFT or National Guard will ever get ne. They got ne once,
they'lIl never get ne again." Koresh then wal ked over to the
w ndows and | ooked toward the farmhouse used by the undercover ATF
agents. He turned to Rodriguez and said, “They're com ng, Robert.
The tinme has cone." Rodriguez left the conpound around 9:00 A M
and advi sed the ATF that Koresh had | earned of the raid at |east
forty-five mnutes earlier. The ATF decided to proceed with the
arrest and search warrants.

When the ATF' s decision to continue was nade, approxi mately
115 nmen, wonen, and children, ranging in age from®6 nonths to 70
years, resided at Munt Carnel. The ATF plan called for ATF
agents, who were transported to the conpound in two cattle
trailers, to quickly unload and encircle the conpound, while
Nati onal CGuard helicopters conducted a diversionary raid on the
rear of the Mount Carnel conpound.

The plan quickly went awy. The helicopters did not arrive

until after the ATF agents had begun unloading from the cattle
trailers. As the agents unloaded, gunfire erupted from the
conpound. The agents returned fire. In the ensuing gunbattle

four agents and three Davi dians were killed. Twenty-two ATF agents
and four Davidi ans were wounded.

The FBI then surrounded the conpound, and, for 51 days, |aw
enforcenent and the Davidians were at a stand-off. During the
stand-of f, approximately 30 Davidians |eft the conpound and were

taken into custody. On April 19, FBlI agents attenpted to end the



stand-of f by fl oodi ng the conpound with gas, but the Davidians did
not | eave. Around noon, the Davidians set the conpound on fire.
Seventy-five of the remaining 84 occupants perished in the blaze.

On August 3, 1993, a grand jury returned a superseding 10-
count indictnment against twelve of the surviving Davidians. The
counts relevant to this appeal are:

Count 1: Fromon or before February 19, 1992, to Apri
19, 1993, conspiracy to murder federal officers and
enpl oyees engaged in the performance of their official
duties in violation of 18 U.S.C. § 1117.

Count 2: On or about February 28, 1993, aiding and
abetting the nurder of four agents of the Bureau of
Al cohol , Tobacco & Firearns (ATF) whil e said agents were
engaged in the performance of their official duties, in
violation of 18 U . S.C. 88 1111(a), 1114 and 18 U. S.C
§ 2.

Count 3: On or about February 28, 1993, wusing or
carrying of a firearmduring and in relation to a crine
of violence, to wit, Count 1, in violation of 18 U. S. C
8§ 924(c)(1).

Count 7: On or about April 19, 1993, know ng and

unl awf ul possession of a firearm nanely an explosive

grenade, in violation of 26 U S.C. § 5861(d).

Count 9: Fromon or about February 19, 1992 to February

1993, a conspiracy to unlawful ly manuf act ure and possess

machi neguns in violation of 18 U.S.C. §8 371 and 18 U. S. C.

8§ 922(0).

Count 10: In February, 1992 to February 19, 1993, aiding

and abetting in the unl awful possessi on of machi neguns in

violation of 18 U.S.C. 88 2, 922(0).

The Governnent di sm ssed the charges agai nst one of the twel ve
Davi di ans, Kat hryn Schroeder, pursuant to a plea bargain. After a
jury trial lasting nearly two nonths, the jury acquitted four of
the Davidians on all counts on which they were charged. The jury

also acquitted all eleven of the Davidians on Count 1, which



all eged a conspiracy to nurder federal agents. However, the jury
found seven of the Davidians, Renos Avraam Brad Branch, Jaine
Castillo, Gaene Craddock, Livingstone Fagan, Ruth Riddle, and
Kevin Waitecliff, guilty on Count 3 for using or carrying a firearm
during a crinme of violence. The jury acquitted all eleven of the
def endants on Count 2 for aiding and abetting the nurder of federal
agents but convicted Avraam Branch, Castillo, Fagan, and
Whitecliff on the |esser-included offense of aiding and abetting
the voluntary mansl aughter of federal agents. Finally, the jury
convi cted Craddock on Count 7 for unlawful possession of a hand
grenade and convicted Paul Fatta on Counts 9 and 10 for conspiring
to manufacture and possess nmachi neguns and for aiding and abetting
the unl awful possessi on of machi neguns, respectively.

The district court sentenced the defendants to prison terns
ranging from15 to 40 years, along with fines and restitution. Six
of the eight Davidians are now before us, appealing both their
convi ctions and sentences. They have rai sed a host of contentions.
W first address the constitutionality of Fatta's firearns
convi cti ons. W then turn to the argunents concerning the jury
instructions and the district court's conduct of the trial. e
then address the sufficiency of the evidence. Finally, we review
the sentences inposed by the district court.

.

The jury convicted Fatta of conspiring to unlawfully

manuf acture and possess nmachi neguns (Count 9) and aiding and

abetting the unl awful possessi on of machi neguns (Count 10), both in



violation of 18 U S.C. §8 922(0). On the eve of trial, Fatta noved
to dismss the indictment on both counts. He argued that § 922(0)
exceeded Congress' powers under the Commerce Cl ause. The district
court disagreed, noting that several other circuits had upheld the

constitutionality of 8 922(0). See United States v. Hale, 978 F. 2d

1016 (8th Cr. 1992), cert. denied, 507 U S 997 (1993); United

States v. Evans, 928 F.2d 858 (9th Gr. 1991). W review de novo

the district court's ruling.

18 U S C 8§ 922(o) prohibits, subject to two, narrow
exceptions not relevant here, any person from transferring or
possessing a machi negun. There is no requirenent that the
machi negun have been in interstate comrerce. Subsequent to the

district court's ruling, we held in United States v. Kirk, 70 F. 3d

791 (5th Cir. 1995), that 8 922(0) did not exceed Congress' power
under the Commerce Cl ause. That panel decision has been vacat ed,
and the case is currently pending before the en banc court. 78
F.3d 160 (5th Cr. 1996).

The en banc court's resolution of this issue will govern the
ultimate validity of Fatta's convictions on Counts 9 and 10. Under
pre-Kirk caselaw now binding this panel, we nust reject this
contention. W will, however, hold the nandat e pendi ng decision in
Kirk.

L1l

The district court instructed the jury that to convict the

defendants of nurder wunder Count 2, it had to find beyond a

reasonabl e doubt that "the Defendant under consideration did not



act in self-defense or defense of another."” The court expl ained
sel f-defense and the defense of another, and then turned to the
| esser-included of fense of voluntary mansl aughter.

Avraam Branch, Castillo, and Witecliff argue that self-
defense is al so a defense to voluntary mansl aughter. The Davi di ans
requested an instruction to that effect and objected at the charge
conference to its om ssion.

A
We review the district court's refusal to give the proposed

instruction for abuse of discretion. United States v. Correa-

Ventura, 6 F.3d 1070, 1076 (5th Gr. 1993). "As a general
proposition a defendant is entitled to an instruction as to any
recogni zed defense for which there exists evidence sufficient for

a reasonable jury to find in his favor," Mathews v. United States,

485 U.S. 58, 63 (1988), and we presune an abuse of discretion
"where the district court 'refuse[s] a charge on a defense theory
for which there is an evidentiary foundati on and which, if believed
by the jury, would be legally sufficient to render the accused

innocent." 1d. (quoting United States v. Rubio, 834 F.2d 442, 446

(5th Gr. 1987)). The court my, however, refuse to give a
requested instruction that |acks sufficient foundation in the

evi dence. United States v. Tannehill, 49 F.3d 1049, 1057 (5th

Cr.), cert. denied, 116 S.Ct. 167 (1995).

We review the record cogni zant that the “nerest scintilla of
evidence” in the defendant’s favor does not warrant a jury

instruction regarding an affirmative defense for which the



def endant bears the initial burden of production. United States v.

Jackson, 726 F.2d 1466, 1468 (9th G r. 1984). Under Mat hews, there
must be “evidence sufficient for a reasonable jury to find in [the
defendant’s] favor.” W have insisted that the evidence be
sufficient to raise a factual question for a reasonable jury. See

United States v. Lucien, 61 F.3d 366, 374-77 (5th Gr. 1995);

United States v. Jones, 839 F.2d 1041, 1053 (5th Cr.), cert.

deni ed, 486 U.S. 1024 (1988).

Qur decisions | eave no doubt that while a particul ar piece of
evi dence standing alone may support inferences that warrant an
instruction, those inferences may evaporate after reviewing the

entire record. For exanple, in United States v. lvey, 949 F.2d

759, 768-69 (5th Cir. 1991), cert. denied, 506 U S. 819 (1992), we

affirmed the district court’s refusal to instruct the jury on the
defense of entrapnent. We explained that evidence supporting
entrapnment was overwhel ned by other evidence in the record and

there was no need to instruct the jury regarding it. 1d.; see also

United States v. Pruneda-Gonzalez, 953 F.2d 190, 197 (5th Cr.)

(hol di ng evi dence of entrapnent was i nsufficient to shift burden of

persuasion to governnment), cert. denied, 504 U S. 978 (1992)
United States v. Stanley, 765 F.2d 1224, 1234-35 (5th Cr. 1985)

(sane). The requirenent that the evidence be sufficient to
persuade a reasonable juror is not limted solely to the defense of
entrapnent but extends to all defenses for which the defendant

bears the initial burden of production. See United States v. Liu,

960 F.2d 449, 454 (5th Cr.) (duress), cert. denied, 506 U S. 957




(1992). A district court cannot refuse to give an instruction for
which there is sufficient evidence in the record for a reasonable
juror to harbor a reasonabl e doubt that the defendant did not act
in self defense, but the district court is not required “to put the
case to the jury on a basis that ‘essentially indulges and even

encour ages speculations.’”” United States v. Collins, 690 F.2d 431

(5th Gr. 1982) (affirmng refusal to give | esser-included of fense

instruction), cert. denied, 460 U S. 1046 (1983).

The dissent neasures the evidence in the record by an

incorrect standard, msled by our statenents in Perez v. United

States, 297 F.2d 12 (5th Gr. 1961), and Strauss v. United States,

376 F.2d 416 (5th Cr. 1967), that the district court nmust instruct
the jury on a defense for which there is “any foundation in the
evidence.” The neasure of “any evidence” never conmanded

all egiance. See United States v. Andrew, 666 F.2d 915, 922-24 &

nn. 10, 11 (5th Gr. 1982) (quorum (noting intracircuit split on the
i ssue). To the contrary, panels of this court were chary of

literally applying Perez and Strauss. See United States v.

Fischel, 686 F.2d 1082, 1086 n.2 (5th Cr. 1982) (refusing to

resolve split); United States v. Leon, 679 F.2d 534, 539 n.5 (5th

Cir. 1982) (sane). |If the matter rested there, the dissent woul d,
perhaps, be justified in exploiting this dissonance. Mat hews,
however, resolved the matter. |Indeed, in United States v. Stowell,

953 F.2d 188 (5th Cr.), cert. denied, 503 U S 908 (1992), and

cert. denied, 506 U S. 902 (1992), we expl ai ned:

Al t hough we have on several occasions before and
after Mat hews observed that the court nust charge the

9



jury on a defense theory when there is any evidence to
support it, this language is admttedly i nconplete. Its
shorthand inplies that a nere scintilla of evidence in
support of a defense theory requires the giving of an
instruction on that theory at the defendant’s request.
O course, any evidence in support of a defensive theory
must be sufficient for a reasonable jury torule in favor
of the defendant on that theory. This is what we neant
when we stated in this case that a court may decide as a
matter of law that the evidence . . . fails to raise a
factual question for the jury.

ld. at 189 (citations omtted). Simlarly, Judge Posner in United
States v. Perez, 86 F.3d 735, 736 (7th Gr. 1996), interpreted

Mat hews as rejecting the notion that “any evidence,” no matter how
weak or insufficient, entitled the defendant to an instruction on
an affirmative defense. Not surprisingly, all but one of the
decisions reiterating the “any evidence” standard of Perez and

Strauss cane prior to Mathews. And United States v. Kim 884 F. 2d

189, 193 (5th Cir. 1989), the only decisioninthis circuit tocite

either Perez or Strauss after Mathews, did not involve the question

whet her there was sufficient evidence to warrant the requested jury
i nstruction.
The di ssent relies upon dicta fromthe century-old deci sion of

Stevenson v. United States, 162 U. S. 313 (1896), but that reliance

is mstaken. St evenson, which addressed the evidence needed to
trigger ajury instruction regarding alesser-included offense, did
not enbrace the proposition that even a scintilla of evidence
warrants a jury instruction. To the contrary, Stevenson expressly
noted that “[t]here mght be cases where the uncontradicted
evidence was so clear and overwhelmng” to justify refusing to

instruct the jury on the |esser-included offense. ld. at 321.

10



I ndeed, the Court in Stevenson referred with approval to its

earlier decisionin Sparf v. United States, 156 U S. 51 (1895), in

which the Court explained that even if there is “sone evidence
bearing upon a particular issue in a cause, but it is so neagre as
not, inlaw, to justify a verdict in favor of the party producing
it, the court is in the line of duty when it so declares to the

jury.” 1d. at 99-100; see also Andersen v. United States, 170 U. S

481, 496-98 n.1, 510-11 (1898) (holding that evidence did not
warrant | esser-included offense instruction, despite the fact that
t he defendant testified that he killed the deceased out of fear for
his life).

Deci sions rendered in the century since Stevenson dispelled
any doubt regardi ng that case’s neani ng and t he quantumof evi dence
obliging the court to instruct the jury. Despite any uncertainty
in our decisions before it, Mthews broke no new ground. The
Suprene Court had earlier rejected the argunent that any evidence,
even a scintilla, warranted a jury instruction on an affirmative

def ense or | esser-included offense. In Keeble v. United States,

412 U. S. 205, 208 (1973), the Court explained that a court nust
instruct a jury on a | esser-included offense only “if the evidence
would permt a jury rationally to find himguilty of the |esser

of fense and acquit himof the greater.” See also Schmuck v. United

States, 489 U. S. 705, 716 n.8 (1989) (reiterating Keebl e standard);
Beck v. Al abama, 447 U. S. 625, 635 (1980) (sane); Patterson v. New

York, 432 U. S 197, 231 & n.18 (1977) (Powell, J., dissenting)

(noting that an i ssue such as self-defense will not be submtted to

11



the jury where the defendant’s evidence does not justify a
reasonabl e doubt regarding the issue). Mat hews followed this
consi stent |ine.

In short, it is not enough that an item of evidence viewed
al one and unwei ghed agai nst all the evidence supports an inference

that a defendant acted in self defense. See United States v.

Harrison, 55 F.3d 163, 167 (5th Gr.) (holding that evidence if
viewed in isolation warranted | esser-included of fense instruction

but not if viewed in context of the entire record), cert. denied,

116 S. . 324 (1995). The critical distinction is that a single
item of evidence can be overwhelned by other evidence in the
record. |d.

The distinction is neither academ c nor prissy; it defines the
character of appellate reviewof the crimnal trial, reflecting our
effort to curb any tendency of crimnal appeals to becone a
| awyer’s sporting search for “error.” The jury plays a centra
role at trial, but the threshold to the jury roomhas never been so
| ow as the dissent would have it. This is not word play; there is
a vast difference in concept between the requirenent of sufficient
evidence and a scintilla. There is an equally large difference in
their application. This difference is central to the dissent,
leading it to rely upon snapshots of evidence that | ose their inage
when pl aced on the dynam c screen of the entire record, as we think

they nust be. Cf. United States v. Browner, 889 F.2d 549, 554-55

(5th Gr. 1989). Few verdicts reached after lengthy trials could

survive such an appellate role. In short, a scintillarule can, in

12



application, turn a crimnal trial and the review of a conviction

into a sporting contest for lawers. . Harrison, 55 F.3d at 168

(noting that evidence nust be sufficient to warrant instruction
| est the instruction serve “nerely as a device for defendant to
i nvoke the nercy-di spensing prerogative of the jury”). Wen the
contended-for inference becones an absurdity in light of all the
facts adduced at trial, we invade no province of the jury in
refusing to pretend it has probative value. See Sparf, 156 U. S. at
64- 106.

None of this dimnishes the role of the jury. This country
from the beginning has prized the role of the jury. That rich
history has also recognized that trial judges have roles and
responsibilities too. 1d. O course, our able brother in dissent
contends for none of these untoward results. In our view, however,
these realities lie behind and are refl ected i n our insistence that
evi dence be nore than a scintilla, that it be sufficient to create
a reasonabl e doubt that the defendants did not act in self defense.

We hold that the district court was not obligated to give the
proposed self-defense instruction and did not err in the
instruction it gave. It is true, as a general proposition, that
self-defense and the related defense of another are affirmative

defenses to both nmurder and voluntary nanslaughter.? However,

2 Self-defense is an affirmative defense on which the
def endant bears the initial burden of production. United States v.
Al varez, 755 F.2d 830, 842 n.12 (11th Cr.), cert. denied, 474 U S
905 (1985), and cert. denied, 482 U. S. 908 (1987). If and only if
the defendant has net his burden of production, the Governnent
bears the burden of persuasi on and nust negate sel f-defense beyond
a reasonabl e doubt. |d.

13



these general principles nust accommobdate a citizen's duty to
accede to lawful governnent power and the special protection due

federal officials discharging official duties. See United States

v. Feola, 420 U S 671, 679 (1975). "We do not need citizen
avengers who are authorized to respond to unlawful police conduct

by gunni ng down the of fending officers.” United States v. Johnson,

542 F. 2d 230, 233 (5th Gr. 1976). Oher, non-violent renedies are
available. 1d.

We need not explore the | aw of sel f-defense in confrontations
between citizens and |aw enforcenent officers to answer the
gquestion asked in this case. As we w il explain, a reasonable
juror could not doubt that the defendants knew their targets were
federal agents. Equally, the defendants responded to the agents’
lawful force with a deadly barrage of gunfire. G ven the
extraordinary anmount of automatic and |arge-caliber gunfire that
t he defendants rai ned upon persons they knew were federal agents,
the law offers no shelter for pleas that the defendant used only
force that was “responsive to excessive force.” The legal claim
sinply has no factual | eg.

That the district court allowed self-defense to the nurder
charges is nothing about which the defendants can conplain.
Whet her correct or not, we need not decide. That instruction
regardi ng nurder seeds no right to a simlar plea of self-defense
to voluntary mansl aughter. Qur issue is error, not symetry.

In sum the evidence did not require the proposed sel f-defense

instruction. O course, the defendants may have feared for their

14



life once gunfire erupted, but that fear does not warrant a self-
defense instruction. There nust be sufficient evidence fromwhich
a reasonable juror mght infer, at a mninum either that 1) the

def endants did not knowthe ATF agents' identity, see United States

v. Morton, 999 F.2d 435, 437-38 (9th Gr. 1993), or that 2) the ATF
agents' use of force, viewed fromthe perspective of a reasonable
officer at the scene, was objectively unreasonable under the

circunstances. See United States v. Span, 970 F.2d 573, 577 (9th

Cr. 1992), cert. denied, 507 U S. 921 (1993). That evi dence was
not adduced at trial.
B

The record belies the defendants’ contention that they did not
know the identity of the ATF agents outside the conpound on
February 28th. In addition to their long preparation for the
arrival of law officers, Koresh and the defendants had specific
know edge well in advance that the raid of February 28th was
com ng. On the norning of the raid, Koresh told the ATF s
undercover agent, Roberto Rodriguez, who briefly visited the

Davi dians that norning, that "neither the ATF or National Guard

will ever get ne. They got ne once and they'll never get ne
again." Koresh repeatedly said, "They're com ng, Robert. They're
com ng." Several Davidians overheard Koresh's renarks. O her

residents also |learned of the inpending ATF raid. Craddock, for
exanpl e, learned that David Jones had heard that seventy-five ATF

agents had arrived at the airport and that there m ght be a raid.

15



Even i f we assune that not every def endant had been forewar ned
of this specific raid, the record denonstrates beyond doubt that by
the time the agents arrived at the conpound, defendants knew the
agents' identity as federal |aw enforcenent officers. ATF Speci al
Agent Roland Ballesteros, who was one of the first agents to
approach the front of the conpound after the raid began, testified
that as he ran toward the front door of the conpound, he saw David
Koresh standing in the open front doorway. Bal | esteros yelled
| oudly "Police! Lay down!" and "Search Warrant!" to Koresh several
tinmes. Koresh responded by asking "Wat's going on?" and
Bal | esteros again yelled "Search Wrrant! Lay Down!" As
Bal | esteros approached the doorway, Koresh "nade sone kind of
sm rk" and then cl osed the door. Ballesteros testified that "there
was no doubt in nmy mnd that [ Koresh] knew who we were and what we
were there for." QO her agents also testified that they heard
shouts of "Police", "Search Warrant," and "Federal agents" as they
exited the cattle trailers and approached the conpound.

Even though a reasonabl e juror could doubt that the Davidians
heard the repeated cries of "police" and "search warrant", a
reasonabl e juror could not overlook the visible indicators of the
agents’ identity. The Davidians point out that neither the cattle
trailers nor the helicopters had governnent markings on them
However, nobst of the ATF agents, including the first agents to
approach the conmpound, wore "full raid gear." This gear included
mlitary-style helnets and bl ack, bul | et -resi stant vests.

Significantly, the vests had a | arge, gold ATF badge and the words

16



"ATF" and "Police" inscribedinbright yellow, inch-highletters on
their fronts. "ATF" and "Police" were al so enbl azoned on the back
of the vests in large, yellowletters visible at a distance. Sone
agents wore "basebal|" hats with a | arge yel |l ow badge on the front.
These markings were plainly visible in the broad daylight that
nmor ni ng and i nf ormed anyone who | ooked that these were federal |aw
enforcenent officials. This was not the garb of wunidentified
assailants. The notion that this was sone alien and unidentified
arny is beyond the pale.

The defendants point to the testinony of Kathryn Schroeder, a
Davidian present in the conpound during the raid who |ater
testified on behalf of the Governnent. She testified that she did
not see the ATF markings on the unifornms nor did she hear the
agents announce their purpose or identity as they approached the
resi dence.

Schroeder's view of the agents, however, was obstructed by a
four-and-a-half foot high, wooden fence in front of her first-fl oor
wi ndow. In contrast, the Davidians in the front foyer and on the
second floor--the | ocation fromwhi ch nost of the gunfire cane--had
an unobstructed view of the approaching ATF agents. Schr oeder
acknow edged that she assuned that the individuals approaching the
conpound were governnent officials. |ndeed, Koresh had | ong taught
that the Governnent--the "beast"--would cone. Finally and nost
inportantly, Schroeder's testinony does not suggest that the
def endants did not knowthe agents' identity and purpose. That one

Davi di an, who did not participate in the gun battle, who renai ned

17



under her bed for the duration of it, and who did not confirmthe
identity she assunmed, says nothing about the know edge of those
arnmed and participating in the battle. Not even Schroeder wll

deny that the Davidians knew the agents’ identity. See United

States v. Jackson, 726 F.2d 1466, 1468 (9th Cir. 1984) (noting that

W t nesses' testinony that they heard no police warning "is not
evidence that the officers did not identify thensel ves").

Viewing the record as a whole and in the |ight nost favorable
to the defendants, we are not persuaded that a reasonable jury
could harbor a reasonable doubt that the defendants knew the
approachi ng ATF agents' identity. To the contrary, the evidence in
the record fits well with other cases affirmng the refusal to give
a sel f-defense or knowl edge of official identity instruction. See,

e.q., United States v. Streit, 962 F.2d 894, 898 (9th CGir.) (noting

that "record contains anple evidence indicating that the nen
clearly identified thenselves as FBI agents and that Streit was

aware of their official status"), cert. denied, 506 U S 962

(1992); Alvarez, 755 F.2d at 844-45 & n. 15 (noting that "agents who

converged on the notel |oudly announced their presence and

identity"); see also United States v. Qchoa, 526 F.2d 1278, 1282 &
nn. 4,5 (5th Gr. 1976) (rejecting the defendant's clai mthat he did
not know t he agents' identity where, |ike here, the evidence in the
record indicated that the agents had announced their identity and
wore official raid jackets with insignia visible).

C.
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The record al so belies the contention that the ATF agents used
excessi ve force. The defendants raise three argunents: First,
that the ATF fired the first shots on February 28; second, that
regardl ess of who fired first, the ATF fired indiscrimnately into
t he conpound, endangering the lives of wonen and children; and,
third, that excessive force was inherent in the nature of the raid
ATF conducted. The evidence in the record does not support any of
t hese cl ai ns.

1

The evidence does not permt any reasonable inference but
that the Davidians fired the first shots that norning. Agent after
agent testified that the first shots they heard on February 28 cane
fromthe conpound. In addition to the testinony of the ATF agents,
reporters for the |ocal newspaper and television station who
W tnessed the gunfight testified that the first shots were fired
fromthe conpound.

In response to this evidence, the defendants point to three
pi eces of evidence. First, the Davidians point to a statenent
given by Agent Ballesteros to the Texas Rangers shortly after the
February 28 raid. In that statenent, Ballesteros reported that he
assuned that the first shots that he heard canme fromthe ATF "dog
team’ shooting the Davidi ans' guard dogs.

At trial, however, Ballesteros testified that he no |onger
believed his earlier assunption. Rat her, he testified that the
first shots originated fromthe conpound. Moreover, the evidence

at trial contradicted the foundation for his earlier assunption.
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The "dog teant never shot the dogs in the conpound, as it was
assigned to do.

Second, the defendants point to the testinony of Jack
Zi mrer mann, but his testinony sheds no light on who fired first.
Zi mrermann, an attorney for one of the Davidians, visited the
conpound on April 1, nore than a nonth after the ATF raid.
Zimrermann testified that he observed bullet holes in the front
door and walls of the conpound. 1In his opinion, the holes had been
caused by shots comng from outside the conpound. However,
Zi mrer mann acknow edged that he could not tell who fired first. At
nmost, his testinony indicates that gunfire was exchanged.

Third, the defendants rely on a statenent that defendant
Castill o gave to the Texas Rangers after he exited the conpound on
April 19. In that statenent, Castillo described the scene at the
front door of the conmpound on February 28 as the ATF agents
unl oaded from the cattle trailers and approached the residence.
According to Castillo, Koresh held the front door ajar and said,
"Wait a mnute, there's wonen and children in here." Castillo
clainmed that gunfire i mmedi ately erupted through the door fromthe
out side, injuring Koresh.

This self-serving, post-arrest statenent, however, is not
sufficient to warrant the requested instruction.® |t stands al one

agai nst the uni form and overwhel m ng testinony of nunerous agents

3 The witten report of Castillo’ s post-arrest statenent
was not introduced at trial; rather, Gerardo de | os Santos, a Texas
Ranger, testified regarding Castillo’s post-arrest statenent. W
review Ranger de | os Santos’ testinony, not the witten report.
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and nenbers of the nedia and, significantly, agai nst the undi sputed
physi cal facts. That every ATF agent and nenber of the nedia who
testified under oath at trial disputed this version of the facts,
which Castillo related in an unsworn post-arrest statenment, is
per haps powerful enough, but we do not rest there.

Castillo’s wunsworn observation cannot be squared wth
undi sputed facts. The ATF agents testified that as they approached
the residence, they heard gunfire comng from the front of the
conpound. Agent Ball esteros was one of the first agents out of the
cattle trailer that stopped in front of the conpound. The agents
who followed Ballesteros out of the trailer canme under |arge
cal i ber and automatic gunfire. As Ballesteros ran to his assigned
position at the front door, he saw Koresh standing in the foyer
holding one of the double front doors open. According to
Castill o’ s post-arrest statenent, Koresh announced that there were
wonen and children in the conpound; after that announcenent,
gunfire cane through the door and, he “believed,” Koresh was hit.
At that tinme, Ballesteros was either at or near the front door
Bal | esteros was carrying a shotgun | oaded with oo-buckshot at the
ready position. If fired, the shotgun blast would have been
conspicuous. |Its telling signature was absent as denonstrated by
phot ogr aphs of the gunbattle at the front of the conpound. Rather,
Bal | esteros, who was hit after Koresh closed the door, took cover
in the dog pen next to the front door, where he remained, pinned
down, for the duration of the gunbattle. |n other words, to accept

Castill o’ s unsworn recol |l ecti on of events, a reasonabl e juror would
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have had to believe either that Ballesteros shot at Koresh at the
front door or that sonme other ATF agent fired through Ball esteros
to the front door. Nei t her version works. Castill o’ s unsworn
recollection is no nore than a scintilla of evidence that, when
viewed in light of the testinony and evidence in this six-week-I|ong
trial, does not support the contested-for inference.

Even if it did, Castillo, the sole defendant capable of
claimng the inferential benefit of his post-arrest statenent,?
woul d be not entitled to the self-defense instruction as a matter
of | aw. It is a necessary precondition to the claim of self-
defense that the defendants be free from fault in pronpting the

ATF s use of force. VWl lace v. United States, 162 U. S. 466, 472

(1896); see also Melchior v. Jago, 723 F.2d 486, 493 (6th Gr.

1983) (noting that under Chio law, “it is a necessary condition of
the right to claimself defense that the accused kill be w thout

fault”), cert. denied, 466 U S. 952 (1984). “One cannot provoke a

fight and then rely on a claim of self-defense when that
provocation results in a counterattack, unless he has previously

w thdrawn fromthe fray and communi cated this withdrawal .” Harris

v. United States, 364 F.2d 701 (D.C. GCr. 1966) (per curiam,; see
also Andersen, 170 U.S. at 508 (noting that self-defense is

unavai |l abl e where accused “brings on the difficulty for the purpose
of killing the deceased, or violation of law on his part is the

reason of his expectation of an attack”); Addington v. United

4 There is no evidence that the other defendants claimng
error were present at the front door or otherwise shared in
Castill o’ s know edge.
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States, 165 U. S. 184, 187-88 (1897) (sane); Gourko v. United

States, 153 U. S. 183, 191 (1894) (sane); Rowe v. United States, 370

F.2d 240, 241 (D.C. Cr. 1966) (per curian (sane). Judge

Spott swood Robi nson explained in United States v. Peterson, 483

F.2d 1222 (D.C. Gir. 1973), cert. denied, 414 U S. 1007 (1973):

It has | ong been accepted that one cannot support a claim
of self-defense by a self-generated necessity to kill.

The right of homcidal self-defense is granted only to
those free fromfault inthe difficulty; it is denied to
slayers who incite the fatal attack, encourage the fatal

quarrel or otherw se pronote the necessitous occasion for
taking life. The fact that the deceased struck the first

blow, fired the first shot or nmade the first nenacing
gesture does not |egalize the self-defense claimif in
fact the claimant was the actual provoker.

Id. at 1231 (footnotes omtted) (enphasis added).

W need not define precisely the line separating |awf ul
conduct from unlawful provocation to hold that Castillo’s conduct
falls on the inpermssible side of the line. Although we agree
that engaging in unlawful conduct requiring |aw enforcenent
officials to investigate does not, by itself, constitute
provocation, “an affirmative unl awful act reasonably calculated to
produce an affray foreboding injurious or fatal consequences is an
aggression which, unless renounced, nullifies the right of
hom ci dal self-defense.” 1d. at 1233 (footnotes omtted).

We are not persuaded that Castillo was entitled to any self-
defense instruction even if the events occurred as he related them

in his post-arrest statenent. |In United States v. Thomas, 34 F. 3d

44, 48 (2d Cr.), cert. denied, 115 S.C. 527 (1994), and cert.

denied, 115 S. . 527 (1994), and cert. denied, 115 S. . 683

(1994), and cert. denied, 115 S .. 774 (1995), and cert. deni ed,
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115 S. . 1134 (1995), the Second G rcuit held that defendants who
had been convicted of nurder were not entitled to a self-defense
instruction where the jury had al so convicted the defendants of the
attenpted robbery of the deceased. The court explained that the
defendants’ “need to defend t hensel ves arose out of their own arned

aggression.” |d. Simlarly, in Laney v. United States, 294 F.

412, 413 (D.C. CGr. 1923), the court affirmed the mansl aughter
conviction of a defendant who successfully fled a race riot but
then left his safe haven in search of the rioters. The court
expl ained that “when [the defendant] adjusted his gun and stepped
out in the areaway, he had every reason to believe that his
presence there would provoke trouble. We think his conduct in
adjusting his revolver and going into the areaway was such as to
deprive himof any right to invoke the plea of self-defense.” [|d.
at 414.

The jury convicted Castillo of using or carrying a firearm
during a crinme of violence. The predicate crine of violence was
conspiracy to nurder federal agents. This included stockpiling
mlitary-type weapons and preparing for the fight with the “beast”.
Mor eover, according to Castillo’ s own description of the events in
his post-arrest statenent, he donned battle dress upon | earni ng of
the i npending ATF raid. He retrieved his assault rifle and raced
to the front door. W are persuaded that Castillo’s retrieval of
an assault rifle and his preparation for a gunbattle, all occurring
as part of the conspiracy to nurder federal agents that the jury

necessarily found himaguilty of as part of its verdict on the 18
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US C 8 924(c)(1) weapons charge, deprived Castillo of any claim
of self-defense. A nmenber of a conspiracy to nurder federa
agents, who dresses for conbat, retrieves an assault rifle, and
proceeds to the front door to confront governnent agents executing
a lawful warrant, is not entitled to claimthe benefit of self-
def ense when the hoped-for confrontation with the agents occurs.
Nor may Castillo claimthe benefit of the “inperfect” version
of self-defense. Sone contend that a defendant who played a role
increating the confrontation that led to a hom ci de may not escape
culpability altogether but may neverthel ess reduce his crine from
murder to mansl aughter. See 2 W LaFave & A Scott, Substantive

Crimnal Law 8§ 7.11(a) (1986); see also Wallace, 162 U S at 472-

73. W need not enter this academ c debate, however. The trial
judge avoided it by giving the self-defense instruction to the
mur der charge. Castillo was convicted of mansl aughter; his failure
to be free fromfault, at the l|least, negates his plea of self-
defense to the charge of nmansl aughter.

In short, these pieces of evidence, even when considered
together in the light nost favorable to the defendants, do not
support an inference that the agents fired the first shot.
Mor eover, even evidence that the ATF agents fired the first shot
woul d not have been sufficient by itself to warrant the self-
defense instruction. The ATF agents testified that ATF policy and
training directed agents to fire only if they saw an individua
threateni ng the agent's or soneone else's life. Initiating gunfire

in those circunstances would not be unreasonabl e. Al t hough the
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def endants contend that the ATF did not followits own policy but
fired indiscrimnately into the conpound, that argunent proves the
poi nt : evidence that the ATF fired first w thout evidence that
such fire was indiscrimnate or otherw se excessive does not
warrant a self-defense instruction.

2.

The Davi di ans poi nt out that several ATF agents testified that
firing through walls and into windows in which there was no
di scernabl e threat woul d be unreasonabl e because of the danger to
i nnocents and the possibility for escalation. Seizing onthis, the
Davi di ans point to Kathryn Schroeder's testinony that gunfire cane
t hrough the window in her roomat the beginning of the raid. In
addition, the Davidians and Witecliff in particular highlight
Marjorie Thomas' video deposition in which she stated that a
gunshot shattered the windowin her loft on the third floor as she
wat ched the helicopters approach the conpound at the begi nning of
the raid.

This testinmony will not support an inference that the ATF
agents used excessive force. The pilots of the helicopters al
testified that no shots were fired from the helicopters.
Significantly, the wunchallenged testinony is supported by the
physi cal facts. The helicopters were unarned, and the doors on the
aircraft were closed, thereby preventing agents inside fromfiring
on t he conpound. Thomas hersel f acknow edged that she di d not know

if the bullet that shattered her wi ndow cane fromthe helicopter.
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Regardl ess, there was no evidence that any of the defendants

ei ther cane under indiscrimnate, unprovoked fire or knewthat such
fire was taking place. Even if, for exanple, the National CGuard
helicopters did fire, the contended-for inference that the four
def endants acted in self-defense by letting |oose a volley of fire
upon the ATF agents on the other side of the large conpound is
unt enabl e.

The dissent’s focus upon the testinony of Kathryn Schroeder
and Marjorie Thonmas forgets that neither is anong those convicted
of the voluntary mansl aughter of federal agents. That Schroeder or
Thomas may have been, if charged, entitled to the self-defense
instruction does not nean that the four defendants convicted of
vol untary mansl aughter are so entitled. The question is whether
there is sufficient evidence fromwhich a reasonable juror could
infer that one of the four defendants, not an uncharged resident
present sonewhere in the conpound, acted in response to excessive
force. There are no vicarious defenses.

Qur refusal to attribute Schroeder’s and Thomas’ experiences
and knowl edge to all the residents of the conpound highlights a
fundanental difference between the mgjority and the dissent in
their approach to the evidence. W agree that “each defendant is
entitled to individual consideration of the charges agai nst hi mand
his defenses.” See post at 7. It is also the case, we think, that
t he knowl edge of one resident cannot sinply be inputed to all who
are at the conpound. Defendants need not testify regarding their

own know edge, but there nust be sufficient evidence to reasonably
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infer that the defendants knew of and were respondi ng to excessive
force. Here, there was none. Nei t her Thomas nor Schroeder
testified that they told any of the defendants about the gunfire
they w tnessed. | ndeed, Schroeder remained in her room never
relating her experience during the gunfight to others. Nor 1is
there evidence that any defendant could otherw se have had that
know edge in this large, multi-building conpound, particularly
during the raging gunbattle that the defendants own actions
pr ovoked.
3.

Finally, the Davidi ans argue that excessive force was i nherent
in the nature of the ATF raid. According to the defendants
sendi ng over seventy well-arnmed agents to arrest Koresh and execute
a search warrant for a residence housing wonen and children was
excessive. W disagree.

The execution of search and arrest warrants necessarily
i nvol ves sone degree of force. Gaham 490 U S. at 396; Streit,
962 F.2d at 899. The ATF had cause to believe that the Davidi ans
had amassed a |arge supply of weaponry, including grenades and
fully automatic assault rifles. In light of this know edge and t he
concern that ot her nethods woul d endanger the |lives of residents of
the center, the ATF concluded that a "dynamc entry" raid was the
proper nethod to execute the search and arrest warrants. Thi s
evidence wll not support an inference of unreasonable force.

Nor is there evidence that the agents possessed an excessive

anount of firepower under the circunstances. Al of the agents
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carried 9 mllineter pistols and a limted supply of amunition.
O the seventy-plus agents participating in the raid, only six
agents carried AR-15 semautomatic rifles capable of shooting
rounds that could penetrate a wall. None of the weapons were fully
automatic, though sonme could fire in two-round bursts. |ndeed, as
events bore out, the ATF possessed too little, not too nuch,
firepower.

Surely, a citizen may not initiate a firefight solely on the
ground that the police sent too many well-arned officers to arrest
him  The suggestion that a defendant would be entitled to claim
sel f-defense sinply by pointing to the police’ s tactical decision
to send twenty heavily-arnmed officers instead of two |ightly-arned
ones is untenable. W reject this invitation for individuals to
forcibly resist arrest and then put their arresters on trial for
t he reasonabl eness of their tactical decisions.

We conclude that the district court did not err inrefusing to
instruct the jury on self-defense and the defense of another with
regard to the voluntary mansl aught er charge.

| V.
A

After several days of deliberations, the jury returned its
verdict acquitting all of the Davidians on Count 1 for conspiring
to nmurder federal agents. The jury convicted Avraam Branch,
Castill o, Craddock, and Whitecliff on Count 3 for using or carrying
a firearmduring and in relation to the crinme charged in Count 1.

Believing that the two verdicts were inconsistent, the district
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court summoned the attorneys to the bench before announcing the
verdict. The Governnent suggested sending the jury back for nore
del i berations to resol ve the perceived i nconsi stency. The defense
attorneys opposed that suggestion and asked the court to render a
verdict of not guilty on Count 3. Apparently agreeing with the
def ense, Judge Smith stated that "I don't see anyway [the jury] can
correct their m stake except by a finding of not guilty on Count
Three." Judge Smth ended t he bench conference w t hout announci ng
a ruling. The jury's verdict was announced. Judge Smth asked
whet her anyone desired to poll the jury. No attorney responded.
Judge Smth discharged the jury.

After the jury had left, Judge Sm th announced his intention
to issue a witten order setting aside the guilty verdi ct on Count
3:

The guilty finding as to Count Three will have to be set

asi de, because, of necessity, the jury could not find a

Defendant gqguilty of that offense without first having

found that Defendant guilty of the Conspiracy offense

all eged in Count One, and the jury found all Defendants

not guilty of that offense. So, that portion of the

verdi ct sinply cannot stand. There seened to be no point

in asking the jury to retire and reconsider it, because

the only deci sion they coul d have nade was to change t hat

finding to not guilty, sothe Court will set that finding

asi de.

Two days later, the Governnent noved to reinstate the jury's
verdi ct on Count 3. The Governnent argued that the jury's decision
to acquit the defendants on the predicate of fense charged i n Count
1 did not require an acquittal on the conpound of fense charged in
Count 3. The Davidians responded, arguing that reinstatenent of

the jury's verdict would violate their double jeopardy and due
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process rights. The district court rejected the Davidians'
argunents and reinstated the jury's guilty verdict on Count 3 on
March 9, 1994.

Judge Smth acknowl edged that there was no necessary
i nconsistency inthe jury's verdicts on Counts 1 and 3. See United

States v. Miunoz-Fabela, 896 F.2d 908, 911 (5th Gr.) (noting that

"it isonly the fact of the offense, and not a conviction, that is

needed to establish the required predicate" under § 924(c)), cert.

denied, 498 U. S. 824 (1990); United States v. Ruiz, 986 F.2d 905,
911 (5th Cir.) (holding that acquittal on predicate offense does
not bar conviction under § 924(c)), cert. denied, 114 S . C. 145

(1993); see also United States v. Powell, 469 U S. 57, 67-69

(1984). On appeal, nost of the Davidians appear to accept that
nmuch.® Rather, the Davidians reurge their double jeopardy and due
process argunents.

Regardi ng double jeopardy, the Davidians claim that the
district court’s coments at the side-bar conference constituted a
pre-verdict judgnment of acquittal on Count 3. According to the
defendants, reversal of a pre-verdict judgnent of acquittal
constitutes double jeopardy. W disagree.

The district court did not announce any formal ruling at the
si de-bar conference before receiving the jury's verdict. To the

contrary, he ended the bench conference w thout coment and ordered

5 Avraam and Castill o separately contend that we shoul d
revisit our decisions in Minoz-Fabela and its progeny. W are
bound by those decisions, however. See Burlington Northern

Rail road Co. v. Brotherhood of Mintenance of Way Enmpl oyees, 961
F.2d 86, 89 (5th Cr. 1992), cert. denied, 506 U S. 1071 (1993).
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the clerk to read the jury's verdict, including the verdict on
Count 3. Even one of the defense attorneys inquired after the
publication of the verdict "what the Court was going to do" on
Count 3. The jury's verdict becane final when it was announced in
open court and the defendants were given the opportunity to poll

the jury. United States v. Wite, 972 F.2d 590, 595 (5th Gr.

1992), cert. denied, 507 U.S. 1007 (1993), and cert. denied, 507
U S. 1007 (1993).

Even were we to construe the comments at the bench conference
as a formal ruling setting aside the jury's verdict on Count 3, it
woul d not be a judgnent of acquittal. "[A] defendant is acquitted
only when '"the ruling of the judge, whatever its |abel, actually
represents aresolution [in the defendant's favor], correct or not,
of some or all of the factual elenents of the offense charged.'"

United States v. Scott, 437 U S 82, 97 (1978) (quoting United

States v. Martin Linen Supply Co., 430 U. S. 564, 571 (1977)). That

the district court rendered a decision in favor of the defendants
prior to the publication of the jury's verdict does not bar the
Governnent from seeking to overturn that decision, either at the
district court or on appeal, unless the decision rests on a
determ nation that the CGovernnent's evidence is legally
insufficient to sustain a conviction. Scott, 437 U S. at 97, 100.

The record is clear that Judge Smth did not direct his
coments at the bench conference to the sufficiency of the evidence
on Count 3. Rat her, he shared with counsel a m sapprehension

regarding the validity of inconsistent jury verdicts. The record
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establishes that it is solely that m sapprehensi on, understandabl e
in that tension-filled nonment, and not any doubt regarding the
sufficiency of the evidence that |l ed Judge Smth to set aside the
jury's verdict.

The district court's post-verdict decision to set aside the
jury’s verdict gives defendants no confort. The Fifth Anmendnent
does not bar the governnent from appealing post-verdict judgnents

of acquittal. United States v. Boyd, 566 F.2d 929, 932 (5th Cr

1978); &Governnent of the Virgin Islands v. Christensen, 673 F.2d
713, 718-19 (3d Cir. 1982). A fortiori, the district court's own

reinstatenment of a final jury verdict of guilt--or, stated another
way, the district court's decisionto reverseits earlier decision-

-does not twi ce put defendants in jeopardy. United States v.

LaSpesa, 956 F.2d 1027, 1034 (1i1th Cr. 1992).

The Davidians also claimthat reinstating the guilty verdict
deni ed them due process. The Davidians argue that they relied on
the Judge's comments at the bench conference suggesting that he
agreed that the guilty verdict on Count 3 had to be set aside and
did not ask Judge Smth to instruct the jury to render a directed
verdict of not guilty on Count 3 or, alternatively, to order the
jury to resune deliberations to resolve the i nconsistent verdicts.
I n essence, the Davidians contend that they were "sandbagged" by
the district court.

Nei ther the Constitution nor general principles of federa
crimnal law require a district court, when confronted wth

i nconsistent jury verdicts, to instruct the jury to return a
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verdict of not guilty on all counts. In Harris v. Rivera, 454 U S

339, 348 (1981), the Suprene Court rejected a due process chal |l enge
to a conviction based on an inconsistent verdict. "lnconsistency
inaverdict is not a sufficient reason for setting it aside." 1d.
at 345. What Harris established as a matter of constitutional |aw,

United States v. Powell, 469 U S. 57, 65 (1984), reaffirnmed as a

matter of federal crimnal law. In short, the district court was
under no duty, constitutional or otherwise, toinstruct the jury to
return a verdict of not guilty on Count 3. To the contrary, Powell
precl uded that option.

Simlarly, the district court was not obligated to return the
jury for further deliberations, to resolve the inconsistent
verdicts. Powell may nmandate, and certainly points the district
court to accept inconsistent verdicts. 469 U. S. at 69. As a
practical matter, pushing a jury to continue its work when it has

a final verdict risks other difficulties. See United States v.

Straach, 987 F. 2d 232, 242-43 (5th Cr. 1993) (noting that "a judge
errs ininstructing the jury to deliberate further if the jury has
reached a final verdict"); Wite, 972 F.2d at 594-95 (sane).

Even if the Davidians were "due" this option, the district
court did not deprive them of it. At the bench conference, the
Governnent recommended that the jury be sent back to continue
del i berati ng, but def ense counsel adamant|ly opposed that
suggesti on.

Castillo separately contends that the district court's

reinstatenent of the jury's guilty verdict on Count 3 deprived the
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Davi di ans of the opportunity to poll the jury. Rule 31(d) of the
Federal Rules of Crimnal Procedure provides that, before the
verdict is recorded, "the jury shall be polled at the request of
any party or upon the court's own notion." A defendant can waive
his right to a jury poll by failing to request the court to pol

the jury. United States v. Beldin, 737 F.2d 450, 455 (5th Cr.),

cert. denied, 469 U S. 1075 (1984).

The Davi di ans waived their right to have the jury polled by
failing to nake a tinely request. After the clerk read the jury's
verdi ct, Judge Smth asked whet her anyone desired that the jury be
pol | ed, and seei ng no response, remarked, "I take it not." He then
di scharged the jury. That the Davi di ans m sapprehended the need to
poll the jury on Count 3 due to their mstaken belief that Judge
Smth had set aside the guilty verdict does not excuse their
failure to request the poll. | ndeed, even after the Governnent
moved to reinstate the jury's verdict on Count 3, the Davidians did
not specifically conplain that reinstatenent would violate their
right to have the jury polled.

Finally, Craddock separately contends that the district
court's reinstatenent of the jury's verdict violates his Sixth
Amendnent right to counsel because his attorney was not called to
participate in the bench conference after the jury returned with
its verdict.

The Sixth Amendnent entitles the defendant to the assistance
of counsel at all "critical stages" of a crimnal proceeding

Tucker v. Day, 969 F.2d 155, 159 (5th Cr. 1992). The pre-verdict
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bench conference was not a critical stage of the Davidians' trial,
however . The district court rendered no decision regarding the
i nconsi stent verdicts at the bench conference. To the contrary,
t he bench conference was a brief, "informational neeting" at which
the district court informally advi sed counsel of the jury's verdi ct

and at which no prejudicial action was taken. Cf. People v. Hardy,

825 P.2d 781, 849 (Cal.), cert. denied, 506 U.S. 987 (1992), and

cert. denied, 506 U.S. 1056 (1993); Roker v. State, 416 S. E. 2d 281,

283 (Ga. 1992). After the jury's verdi ct was announced, Craddock's
counsel had the opportunity to poll the jury, to address the
district court regarding the inconsistent verdicts, and,
eventually, to respond to the Governnent's notion to reinstate the
jury's verdict. We are not persuaded that the district court's
failure to call Craddock's counsel to the pre-verdict bench
conference viol ated Craddock's Sixth Amendnent right to counsel

In short, the district court's decision to reinstate the
jury's guilty verdict on Count 3 was correct.

B

The district court sua sponte ordered the use of an anonynobus
jury. Witecliff, along wwth Avraam and Branch, objected to the
court's order, claimng that the use of an anonynous jury viol ated
their right to a fair trial before an inpartial jury. Fatta
approved the anonynous jury.

On appeal, Wiitecliff argues that the use of an anonynous jury
hi ndered the selection of an inpartial jury and led jurors to

bel i eve that defendants posed sone threat of harmto them thereby
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underm ni ng the presunption of innocence. Pointing out that nbst
cases uphol di ng t he use of anonynous juries have i nvol ved organi zed
crime or violent drug syndicates threatening to disrupt the
judicial process, the Davidians argue that, to justify an anonynous
jury, it is "crucial" that there be evidence that the defendants or
their associates pose sone threat to the judicial process and that
there was no evidence that any of the defendants or individuals
associated with themwas a threat to the jury.

Referring to the jury as "anonynous" is m sl eading. Anonymty
has | ong been an inportant el enent of our jury system Jurors are
random y sunmoned fromthe conmunity at |arge to decide the single
case before themand, once done, to "inconspi cuously fade back into

the community.” United States v. Scarfo, 850 F.2d 1015, 1023 (3d

Cr.), cert. denied, 488 U S. 910 (1988); see also 3 WIlliam

Bl ackst one, Commentaries *378. "Anonynous jury" has conme to nean
sonething different inrecent years, signaling the district court's
decision to wthhold certain biographical information about
potential jurors fromthe parties involved. That said, we should
be wary of painting with too broad a brush. " Anonynous" juries
i ncl ude those about whom nore has been conceal ed than here. See,

e.q., United States v. Ross, 33 F.3d 1507, 1519 (11th G r. 1994)

(wi t hhol di ng nanmes, addresses, places of enploynent, and spouses

names and places of enploynent), cert. denied, 115 S. . 2558

(1995). The jurors here were not "anonynous" except in the nost
literal sense. The district court ordered only the jurors' nanes

and addresses be withheld fromthe parties. Oherw se, the court
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provided the defendants with a wealth of information about the
venire, including occupations and nanes of enpl oyers.
The decision to wthhold biographical information about the
jurors fromthe parties in a crimnal prosecution is weighty, its
validity turning on the individual, fact-specific circunstances of
each case. Deciding to withhold even the nane and address of a
menber of the venire "require[s] atrial court to nake a sensitive
apprai sal of the climate surrounding atrial and a prediction as to
the potential security or publicity problens that may ari se during

the proceedings.”" United States v. Childress, 58 F.3d 693, 702

(D.C. Cir. 1995), cert. denied, 116 S.Ct. 825 (1996). Accordingly,

we review such a district court decision for abuse of discretion.

United States v. Krout, 66 F.3d 1420, 1426 (5th Cr. 1995), cert.

denied, 116 S. C. 963 (1996), and cert. denied, 116 S. C. 963
(1996).

[ T] he use of an anonynous jury i s constitutional when, there
is strong reason to believe the jury needs protection and the
district court takes reasonable precautions to mnimze any
prejudicial effects on the defendant and to ensure that his
fundanental rights are protected.'" 1d. at 1427 (quoting United
States v. Wnqg, 40 F.3d 1347, 1376 (2d Cr. 1994)) (internal

quotation marks omtted). W have listed sone of the usual
consi derati ons:

(1) the defendants' involvenent in organized crinme; (2)
the defendants' participation in a group wth the
capacity to harm jurors; (3) the defendants' past
attenpts to interfere with the judicial process or
W tnesses; (4) the potential that, if convicted, the
defendants wll suffer a lengthy incarceration and
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substantial nonetary penalties; and, (5) extensive

publicity that coul d enhance the possibility that jurors

names woul d becone public and expose themto intimdation

and harassnent .

ld. (citations omtted).

We di d not suggest, however, that these or sone aggregate nust
be established on pain of reversal. Rat her, these are concerns
comonly present in cases, such as Krout, where courts have upheld
t he use of an anonynous jury. Oher circunstances may al so justify
its use. Indeed, while evidence that the defendant has in the past
or intends in the future to tanper with the jury may be sufficient

to warrant an anonynous jury, it is by no neans necessary. United

States v. Ednond, 52 F.3d 1080, 1091 (D.C. Cr.), cert. denied, 116

S.Ct. 539 (1995), and cert. denied, 116 S.C. 539 (1995). District

courts should look to the "totality of the circunstances." RosS,
33 F.3d at 1521 n. 26.

The district court reasoned that an anonynobus jury was
appropri ate because of the "enornous anmount of world-w de nedia
attention" generated by the case and the enotionally charged
at nosphere surrounding it. Not all celebrated trials nerit an
anonynous jury, but "[t]he prospect of publicity mlitates in favor
of jury anonymty to prevent exposure of the jurors to intimdation

or harassnent." United States v. Wng, 40 F.3d 1347, 1377 (2d Cr

1994), cert. denied, 115 S.Ct. 1968 (1995), and cert. denied, 115

S.C. 1968 (1995), and cert. denied, 115 S .. 2568 (1995, and

cert. denied, 116 S. C. 190 (1995); United States v. Vario, 943

F.2d 236, 240 (2d Gr. 1991), cert. denied, 502 U S. 1036 (1992).

It is not just the nedia attention. This trial aroused deep
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passi ons. The district court feared the potentially disruptive
effects of such public attention on the trial in general and the
jurors in particular. That several jurors received mail regarding
the case during the trial only confirmed the concern of the

district court. Cf. United States v. Sanchez, 74 F.3d 562, 565

(5th Gr. 1996) (rejecting anonynous jury where "there was no
indication that the jurors in this case would be subjected to the
type of extensive publicity that m ght bring about intimdation and
harassnment”). The court was al so concerned that persons bent on
m schi ef m ght confuse the Davidian jurors with jurors in a high-
profile trial involving organized crinme figures occurring at the
sane tinme in the sane courthouse. These concerns justified the
district court's decision to use an anonynous jury.

Significantly, there is no showng that refusing to rel ease
the nanes and addresses of the jury prejudiced the defendants'
ability to select an inpartial jury. The court furnished the
defendants with answers to 80 detail ed questions submtted by the
district court to prospective jurors. No defendant argues to us

that the information obtained from these questionnaires was

deficient. See Childress, 58 F.3d at 704 (uphol di ng anonynous j ury
where "court conducted a searching voir dire and gave jurors an
extensive questionnaire, the scope of which appellants do not
chal | enge").

We also enphasize that at voir dire, the court asked the
def endant s’ proposed questions and elicited additional information

regarding potential juror bias. See Wng, 40 F.3d at 1377
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(uphol di ng anonynous jury where "extensive" voir dire adequately
expl ored prospective juror bias). |In short, the contention that
the use of the anonynous jury hindered the Davidians' ability to
select an inpartial jury sorely underestimates the ability of
counsel to use the available "arsenal of information" about each

prospective juror. United States v. Barnes, 604 F.2d 121, 142 (2d

Cr. 1979), cert. denied, 446 U. S. 907 (1980).

Simlarly, the use of an anonynous jury did not underm ne the
def endants' presunption of innocence. At heart, the Davidi ans'
argunent rests on a specul ative inference that the jurors were nore
likely to render a guilty verdict because of their belief that the
def endants were dangerous. Such speculation is unwarranted.
Indeed, it my be that "[a] juror who fears a defendant's
retaliation mght be nore apt to return a guilty verdict despite
such fears rather than because of them" Scarfo, 850 F.2d at 1026.

In any event, the district court instructed the jury regarding
t he non-def endant-rel ated need for anonymty and t he presunpti on of
i nnocence. Moreover, at voir dire, Judge Smth explained his
deci sion to use an anonynous jury because of the public attention
surroundi ng the case and the fear that the jury would be confused
wth the jury in the organized crine case being conducted at the
sane tinme down the hall. Judge Smth then cautioned:

Now, that's why we're doing this. But | need to nake

certainthat's not--that's not going to have any negati ve

i npact in your mnds towards the Defendants. | have no

i ndi cati on whatsoever that any of these Defendants or

their famlies or friends would be any threat to any

juror selected in this case, and | want to be sure you
fully understand that.
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Judge Sm t h asked whet her anyone had "negative feelings" toward the
def endants because of the use of an anonynous jury. No one
responded. In addition, Judge Smth instructed the jury on the
presunption of innocence both at voir dire and in the final charge.
These cautionary instructions, which conpare favorably to those
used in other cases in which the use of an anonynous jury has been
uphel d, ensured that the defendants' presunption of innocence was

not conprom sed. See United States v. Riggio, 70 F.3d 336, 340 &

n. 23 (5th CGr. 1995) (uphol ding use of anonynous jury where the
district court "took effective steps to mnimze any prejudicial

ef fects associated with an anonynous jury"), cert. denied S C

_(1996); United States v. Darden, 70 F.3d 1507, 1533 (8th Cr.

1995) (sane), cert. denied, = S. C. __ (1996); Ednond, 52 F.3d at

1093; United States v. Thomas, 757 F.2d 1359, 1364-65 & n.1 (2d

Cr.), cert. denied, 474 U S. 819 (1985), and cert. denied, 474

US 819 (1985), and cert. denied, 479 U S 818 (1986); United

States v. Tutino, 883 F.2d 1125, 1133 (2d Gr. 1989), cert. denied,

493 U.S. 1081 (1990), and cert. denied, 493 U. S 1082 (1990).

We conclude that the decision to not disclose the nanes and
addresses of the jurors did not violate the Davidi ans'
constitutional rights to afair trial before aninpartial jury. To
the contrary, the district court’s decision reflected great care.

C.
On April 19, 1993, the Texas Rangers arrested Castillo after

he fled the blazing conpound. Later that day, Castillo gave a

42



statenent to Texas Ranger Gerardo de |os Santos, who prepared a
witten report of the interview

During the trial, the Governnent noved for an order precl uding
Castillo fromoffering i nto evidence excul patory statenents in the
report. The Governnent argued that such statenents were
i nadm ssi bl e hear say. Anticipating Castillo's response to the
nmotion, the Governnent also argued that Rule 106 of the Federal
Rul es of Evidence did not require their admssion if the Governnent
i ntroduced other, inculpatory statenents in the report. The
district court granted the Governnent's notion in part.

At trial, the Governnent called Ranger de |los Santos to
testify regarding certain portions of Castillo's post-arrest
statenent, particularly those concerning the events on February 28,
the day of the ATF raid. The actual report was not introduced into
evidence. During the direct exam nation of Ranger de |os Santos,
the district court denied Castillo's attenpt to introduce the
follow ng underlined, exculpatory statenents contained in the
Ranger's report of the post-arrest interview

7. The foll owi ng was ascertained fromCastillo reference his

know edge and participationreferencetheinitial raid by
ATF on 02-28-93:

A. That on Sunday, 02-28-93, in the early norning hours,
CASTI LLO woke up, got dressed in canouflage style
cl othes, and went outside to work on the concrete slab
being built over the bunker that is supposed to be a
tornado shelter. After going outside, CASTILLO stated
that it was too cold, and he decided to go back in and go
to bed.

B. CASTI LLO stated that after he laid down, he heard
soneone say t hat sonet hi ng was goi ng to happen. CASTILLO
got up and got dressed again. This tinme he dressed in a

bl ack shirt and black pants. CASTI LLO commented, "I
| ooked |ike the ATF." CASTILLO al so put on a vest that
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was capabl e of hol di ng eight (8) amunition nmagazi nes of
an AR-15 that he was given before 02-28-93.

C. CASTILLO doesn't renenber the exact tine, but stated
he | ooked out the w ndow of his room facing the front
area of the conpound and saw two (2) cattle trucks
driving up to the conpound. CASTILLOIidentified his room
as being the third room facing the front from the
entrance door.

D. After seeing the cattle trucks, CASTILLO went out
into the hallway and saw Vernon HOANELL. He told HOANELL
what he had seen and acconpanied HOAELL to the front
door. CASTILLOwas carrying an AR-15 rifle. That HOANELL
was wearing regular clothes and unar ned.

E. CASTILLO stated that when they got to the front door,
HONELL opened the door and yelled out, "WAit a m nute.
There's wonen and children in here.” Then all of a
sudden shots were fired at the front door where he
bel i eves HOAELL was shot. At this time CASTILLO stated
he tried to chanber a round in his rifle, but that it
jamed. That Perry JONES was al so in the foyer unarned
and several other nen that CASTILLO states he can't
remenber who they were, nor if they were arned or not.
F. After his rifle failed, CASTILLO states that he ran
down the hallway and back into his room where he picked
up his own 9mm Beretta handgun. CASTILLO then ran out,
conti nuing down the hallway toward the other end of the
conpound, and went into a roomthat is | ocated second to
the last on the west side of the conpound facing the
front of the conpound.

G As CASTILLO was about to enter said room he |ooked
into the room located directly across and observed
"Wnston" laying on the floor dead with a gunshot wound
to the head.

H. CASTILLO went into the room identified as MBEAN,
SUMVERS, and HI PSMAN S room CASTILLO stated he took
cover during the shooting, never firing a shot. CASTILLO
also stated no one in his roomfired a round. CASTILLO
clainms that he doesn't know who fired a weapon inside.
|. That after a while, CASTILLO heard soneone runni ng
down the hallway vyelling cease fire. According to
CASTI LLO, this person sounded |ike Brad BRANCH.

J. After the cease fire, CASTILLO went to the kitchen
area and picked up an AK-47 rifle that was laying on a
tabl e. CASTILLO observed Adebowado "DaBo" DAVIES in the
kitchen area arned with an AR-15 rifle. CASTILLO | ooked
out the kitchen door facing the pool and observed a
wounded ATF Agent on the chapel roof. He then observed
four ATF Agents, 3 nen and 1 black fenale approach to
renove anot her agent. CASTI LLO stated that he never
ainmed his rifle at these agents.

K. CASTI LLO stated that he doesn't renenber anything
el se after this date. CASTILLOdid state that during the
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10.

11.

12.

16.

17.

W r

standoff he was assigned guard duty at the chapel al ong
with "DaBo." CASTILLO S shift was from 6:00 P.M to
12: 00 m dni ght during these days. CASTILLO was requested
to give a witten statenent, but stated he would think
about it.
According to CASTILLO, he was gi ven the AR- 15 weeks pri or
to 02-28-93, along with three (3) or four (4) magazi ne
clips and ammuni tion. CASTILLO doesn't renmenber who gave
himthe rifle.

* * * %
CASTILLO states that he heard that Wnstom H PSVAN
Peter CGENT, Perry JONES, and Jaydean VENDEL had been
killed. That WENDEL was asleep in bed when she was shot.
That GENT had been killed by the helicopters and JONES
had been shot in the legs and stonmach. That the dead had
been taken to the bunker area because they started to
snell bad. That he didn't participate in the renoval or
burial of the dead.
CASTILLO states that he never received firearns training
by anybody, but did shoot his weapons a couple of tines
in the past. That he fired his weapons only a coupl e of
times into bales of hay in the gymarea and assunes the
wonen al so did this.
CASTI LLO states that there was a | ot of ammp kept in the
conpound and he personally observed one or two grenades
at one tine.

* * * %

In reference to the undercover ATF Agents that noved in
across the conmpound, CASTILLO clains that they knew t hey
wer e agents because they were too old to be students and
drove expensive vehicl es.

CASTILLO S duties at the conpound were to help construct
the tornado shelter, play druns, and study the Bible.

eview the district <court's decision for abuse of

discretion. United States v. Abrons, 947 F.2d 1241, 1250 (5th Cr

1991), cer

t. denied, 505 U S. 1204 (1992). Rule 106 provides:

When a witing or recorded statenent or part thereof

is introduced by a party, an adverse party nmay require

the i
ot her

ntroduction at that tine of any other part or any
witing or recorded statenent which ought in

fairness to be considered contenporaneously with it.

Fed. R Evid. 106. This rule partially codifies the common-|law"rul e

of conpl et

eness. " Beech Aircraft Corp. v. Rainey, 488 U S. 153,

172 (1988). Its purpose is "to permt the contenporaneous
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i ntroduction of recorded statenents that place in context other
witings admtted into evidence which, viewed alone, nay be
m sleading.”" United States v. Jamar, 561 F.2d 1103, 1108 (4th Cr
1977).

The Governnent first argues that Rule 106 does not apply to
Castillo's post-arrest statenent. Noting that the rule by its
terms only applies to "a witing or recorded statenent", the
Governnent points out that Ranger de |os Santos' report of
Castill o's post-arrest statenent was not introduced i nto evi dence.
Rat her, Ranger Santos testified based on his own recollection of
the post-arrest interview

The advisory conmttee's note to Rule 106 distinguishes
between witings and recorded statenents, on the one hand, and
conversations, on the other. See Fed.R Evid. 106 advisory
commttee's note (noting that rule "does not apply to
conversations"). Oher circuits have held that Rule 106 does not

apply to testinony regardi ng conversations, see United States v.

Haddad, 10 F.3d 1252, 1258 (7th Gr. 1993); United States V.

Castro, 813 F.2d 571, 576 (2d Cr.), cert. denied, 484 U S. 844

(1987), though they have held that Rule 611(a) inposes an
obligation for conversations simlar to what Rule 106 does for
writings. Haddad, 10 F.3d at 1258; Castro, 813 F.2d at 576.
Assum ng but not deciding that the governnent used the
recorded statenent at trial in a manner that brought it under Rule
106, we agree with the Governnent that Rule 106 does not require

the adm ssion of the excluded portions of Castillo's post-arrest
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statenent. Although different circuits have el aborated Rule 106's

"fairness" standard in different ways, conpare United States v. Li,

55 F. 3d 325, 329 (7th Gr. 1995) with Marin, 669 F.2d at 84, common
toall is the requirenent that the omtted portion be rel evant and
"necessary to qualify, explain, or place into context the portion

already introduced.” United States v. Pendas-Martinez, 845 F.2d

938, 944 (11th Gr. 1988); United States v. Crosby, 713 F. 2d 1066,

1074 (5th Cr.), cert. denied, 464 U S. 1001 (1983). Castillo has

failed to show how any of the five, excluded portions of his post-
arrest statenent qualify, explain, or place into context other
portions about which Ranger de | os Santos testified. W address
each excluded statenent in turn

Castillo first argues that the district court inproperly
excluded paragraph 7G of Ranger de |os Santos' report: " As
CASTI LLO was about to enter said room he |ooked into the room
| ocated directly across and observed 'Wnston' |aying on the floor
dead with a gunshot wound to the head." According to Castill o,
this statenent explains why later, after the cease-fire had been
declared, he went to the kitchen and picked up an AK-47. The
district court excluded the statenent as irrelevant to any of the
issues in the trial.

Whil e we think that the excluded portion was rel evant, we are
not persuaded that it was necessary to qualify, explain, or place
into context Castillo's statenent regarding his actions after the
cease-fire had been decl ared. The excluded portion referred to

events that occurred in the opening nonents of the gun battle on
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February 28. The cease-fire was decl ared several hours later. W
find no abuse of discretion in the trial court’s judgnent calls
regardi ng conpl et eness and cont ext.

Castillo next challenges the district court's exclusion of
paragraph 7H. " CASTILLO went into the roomidentified as MBEAN
SUWERS, and H PSMAN S room  CASTI LLO stated he took cover during
the shooting, never firing a shot. CASTILLO also stated no one in
his roomfired a round. CASTILLO clainms that he doesn't know who
fired a weapon inside." According to Castillo, this statenent
corrects the inpression that he fired a gun that day, an inpression
allegedly created by his earlier statenent that he returned to his
roomand picked up his own 9mm Beretta handgun. The district court
excluded the statenent as "a self-serving inculpatory [sic]
statenent that does not contradict, explain, or qualify the rest of
the statenment." W find no abuse of discretion.

Ranger de | os Santos testified that Castillo said that he went
to his room picked up his 9nm Beretta handgun, and ran down the
hall to another room The cold fact that he went into his room and
pi cked up his handgun remai ns unqualified and unexpl ained. W do
not doubt the excul patory nature of the excluded statenent, but

that does not require its adm ssion under Rule 106. United States

V. Smth, 794 F.2d 1333, 1335 (8th Cr.), cert. denied, 479 U S

938 (1986).
Castillo next contests the district court's exclusion of
par agraph 10:

CASTI LLO states that he heard that Wnstom H PSVAN
Peter CENT, Perry JONES, and Jaydean WENDEL had been
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killed. That WENDEL was asl eep i n bed when she was shot.

That GENT had been killed by the helicopters and JONES

had been shot in the |l egs and stomach. That the dead had

been taken to the bunker area because they started to

snell bad. That he didn't participate in the renoval or

burial of the dead.
According to Castillo, this statenent explains why he stood guard
in the chapel after February 28. The district court excluded that
statenent as "i nadm ssi bl e hearsay that does not qualify or explain
the subject matter of the portion offered by the Governnent." W
find no abuse of discretion.

Excluding Castillo's statenent about his learning of the
deat hs of ot her Davidians did not mslead the jury about Castillo's
adm ssi on that he had stood guard in the chapel area after February
28. The excluded statenent did not tie Castillo's |earning of the
deat hs of the ot her Davidians and his decision to stand guard after
the 28th. The statenent does not specify when Castillo | earned of
t he deat hs. From the Ranger's report, it appears that Castillo
| earned of the deaths after he began guard duty.

Castill o next challenges the exclusion of the first sentence
of paragraph 11: "CASTILLO states that he never received firearns
traini ng by anybody, but did shoot his weapons a couple of tines in
the past." According to Castillo, this statenment was erroneously
excl uded, while testinony regarding the remai nder of paragraph 11
and all of paragraph 12 was admtted. |In its anended order, the
district court ruled that the statenent was excludable as

i nadm ssi bl e hearsay that does not qualify or explain the remai nder

of paragraph 11.
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We do not reach the nerits of the district court's ruling. At
trial, Ranger de los Santos did not testify about Castillo's
statenent, contained in paragraph 11, that he had fired his weapons
only a couple of tinmes into bales of hay. Therefore, there was no
prejudicial omssion for Rule 106 to correct.

Finally, Castillo challenges the exclusion of paragraph 17:
"CASTILLO S duties at the conpound were to help construct the
tornado shelter, play drunms, and study the Bible." According to
Castillo, this statenent counters the inpression that Castill o was
part of a conspiracy to nurder federal agents. The district court
excluded the statenent as irrelevant and as inadm ssibl e hearsay
that does not clarify or explain any other statenent. W agree on
both counts. Castillo fails to explain how any of Ranger de |os
Santos' testinony msled the jury and required the adm ssion of
par agraph 17.

In short, the district court did not abuse its discretion in
refusing to admt these portions of Castillo's post-arrest
statenent pursuant to Rule 106. W acknow edge t he danger i nherent

in the selective adm ssion of post-arrest statenents. United

States v. Walker, 652 F.2d 708, 713 (7th Gr. 1981). Neither the
Constitution nor Rule 106, however, requires the adm ssion of the
entire statenent once any portion is admtted in a crimnal

prosecution. See United States v. Miulligan, 573 F.2d 775, 778 (2d

Cir.) (rejecting all-or-nothing approach), cert. denied, 439 U S.

827 (1978). W do no violence to crimnal defendants

constitutional rights by applying Rule 106 as witten and requiring
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that a defendant denonstrate with particularity the unfairness in
the selective adm ssion of his post-arrest statenent. See Wi ght
& Graham Federal Practice and Procedure: Evidence 8 5077 at 370.
This, Castillo failed to do.

V.

Each Davidian contests the sufficiency of the evidence to
support his conviction on the various counts. W review the
evidence in the record in the light nost favorable to the
Governnment and draw all reasonable inferences in favor of the

jury’s verdict. United States v. Ruggiero, 56 F.3d 647, 654 (5th

Cr.), cert. denied, 116 S.Ct. 397 (1995), and cert. denied, 116

S.C. 486 (1995). Qur review is limted to the determ nation
whet her a reasonable trier of fact could find the evidence
established the defendant's guilt beyond a reasonable doubt.

United States v. Jaramllo, 42 F.3d 920, 922-23 (5th Gr.), cert.

denied, 115 S.C. 2014 (1995). W address the convictions on each
count in turn
A

The jury convi cted Avraam Branch, Castillo, and Whitecliff of
ai di ng and abetting the voluntary mansl aught er of federal agents in
violation of 18 U.S. C. 88 2, 1112. Significantly, the Davidi ans do
not contest the sufficiency of the evidence establishing that the
four ATF agents were killed by gunfire comng from inside the
conpound. Rather, the Davidians challenge the sufficiency of the
evi dence that each of them aided and abetted that killing. The

gravanen of the defendants’ argunent is that the Governnent failed
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to prove that they participated in the gunbattle or assisted those
who killed the four ATF agents on February 28. W disagree.

The Governnent nust prove that each defendant 1) associ ated
wth the crimnal venture, 2) participated in the venture, and 3)

sought by action to nake the venture succeed. Nye & N ssen v.

United States, 336 U.S. 613, 619 (1949); United States v. Menesses,

962 F.2d 420, 427 (5th GCr. 1992). "To aid and abet sinply neans
to assist the perpetrator of a crinme while sharing the requisite
crimnal intent." Jaramllo, 42 F.3d at 923. W have cauti oned,
however, that "nere presence and associ ation al one are i nsufficient

to sustain a conviction for aiding and abetting.” United States v.

Martiarena, 955 F.2d 363, 366-67 (5th Cr. 1992).

Renos Avr aam

Two witnesses testified regarding Avraanmis activity on
February 28. Kathryn Schroeder, a Davidian, testified on behalf of
the Governnent as part of a plea bargain. Several days after the
ATF raid, she spoke with Avraamregarding his actions on February
28. He said that he had fired his weapon that norning. She also
testified that when she distributed ammunition to the Davidians
standing guard after the raid, Avraamtold her that he had a .50
caliber rifle with amunition in the gymmasi umnear the rear of the
conpound. She did not see the rifle, but another Davidian
confirnmed that Avraam had the gun

Bradl ey Rogans, Avraanis cellmate in the Coryell County jai
after his arrest, testified that he spoke with Avraamregardi ng the

events at Mount Carnel on February 28. Avraamtold Rogans that he
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had hid behind a safe during the gunbattle. When Rogans asked
whet her he had shot at the agents, Avraam responded that he had
not. Avraamthen | aughed, however, and added, "Well, |I'mnot a bad
shot . " In addition, Avraam told Rogans that he had a fully
automatic gun while he was at the conpound.

Avraam admtted to Schroeder that he had fired his weapon
during the gunbattle, and Avraanmi s tongue-and-cheek statenent to
Rogans that he was a "good shot" |ent credence to this testinony.
Mor eover, numnerous ATF agents testified that they heard .50 cal i ber
gunfire during the raid. There were only two .50 caliber rifles
owned by the Davidians. Schroeder's testinony |inked one of the
two to Avraam Based on this evidence, a reasonable jury could
find that Avraam ai ded and abetted the voluntary mansl aughter of
the federal agents.

Brad Branch

All three Davidians who were present at the conpound on
February 28 and who testified at trial wtnessed Branch
participating in the gunbattle that norning. Victorine
Hol | i ngswort h was near her roomon the second fl oor of the conpound
when gunfire erupted. Early into the gunbattle, she saw Branch on
the second floor armed with a rifle. According to Hollingsworth,
he ran from room to room firing in each. At one point, she
overheard Branch, who was in a room facing the front of the
conpound where the ATF agents were, exclaim "He nearly got ne and

| got one."
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Marj ori e Thomas confirmed Hol I i ngsworth's account. Thomas saw
Branch with a gun on the second floor noving fromroomto room
After the gunbattle, Thomas guarded the chapel wth Branch,
Whitecliff, and another Davidi an. At one point, she overheard
Branch tell the others that he had shot soneone on the outside
during the ATF raid. |[In addition, Kathryn Schroeder, who renai ned
in her roomon the first floor at the front of the conpound during
the gunbattle, testified that she heard Branch "yelling, running
around the hallways, very hyper." Based on this evidence, a
reasonable jury could find that Branch actively participated inthe
gunbattl e on February 28.

Jainme Castillo

The nobst incrimnating evidence against Castillo cane from
Castillo hinself. According to his own post-arrest statenent,
Castill o awoke very early in the norning on February 28. He got
dressed i n canoufl age cl ot hi ng and went outsi de to begi n worki ng on
t he under ground bunker the Davidians were constructing. The cold
morning air pronpted himto return to bed. Sonetine later, he
heard sonmeone say sonet hing was goi ng to happen that norning. He
got out of bed again but, this tinme, got dressed i n black cl othing.
He put on a vest holding eight magazines of ammunition and
retrieved his AR 15 assault rifle. Looking out the w ndow of his
room on the front of the conpound, he saw two cattle trailers
approachi ng t he conpound. He joined Koresh and others at the front
door. After gunfire erupted through the door, he attenpted to

chanber a round in his rifle, but it jammed. He returned to his
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room retrieved a 9nmBeretta pi stol he had purchased hi nsel f, and
went down the hall to another roomon the first floor facing the
front of the conpound.

According to his statenent, after the cease-fire was decl ared,
Castillo went to the kitchen area toward the rear of the conpound.
He grabbed an AK-47 |ying on the kitchen table and proceeded to t he
rear door of the conpound. He observed two wounded ATF agents, one
on the roof and one on the ground. |In addition, he saw four agents
searching for the wounded agents.

O her wtnesses corroborated and supplenented Castillo's
account of his actions during the gunbattle. Marjorie Thomas
W tnessed Castillo with a gun on the second floor of the conpound
during the gunfight. According to Thomas, he | ooked around and
then left. Kat hryn Schroeder testified that, after the gunbattle,
Castillo informed her that he had been at the front door wth
Koresh but had returned to his room

Speci al Agent Bernadette Giffin, one of the four agents sent
to rescue ATF agent King at the rear of the conpound, confirned
Castillo's presence at the rear of the conpound during the cease-
fire. She saw an individual at the rear door of the conpound wth
a gun, who she later identified as Castillo. Accordingto Giffin,
Castillo watched the agents and briefly ainmed his weapon at her
whil e they were rescui ng Agent King.

Finally, during the subsequent stand-off wth the FBI
Schroeder asked Castill o about his weapon and need for anmmunition.

Castillo infornmed her that he had an AK-47, along with amrmunition
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for it. Schroeder offered nore ammunition, but Castillo refused,
stating, "Well, | don't want nore, | don't want any nore than what
|'"ve got."

Based on this evidence, a reasonable jury could find that
Castillo actively participated in the gunbattle on February 28.
Hi s actions were not those of a passive w tness but rather evince
an active role in the firefight. The jury could reasonably infer
the intent to repel the ATF agents with deadly force from his
dress, his attenpt to chanber a round at the front door, and his
imedi ate flight to his roomto retrieve anot her weapon. Moreover,
despite the absence of direct evidence that he fired his weapon
that norning, the jury could reasonably find that he did shoot at
the ATF agents. Nunerous ATF agents testified regarding the |arge
volunme of gunfire comng from the roons at the front of the
conpound, and Castillo admtted that he was in a roomat the front,
armed with a gun, during the gunbattle.

Kevin Whitecliff

Kat hryn Schroeder testified that, after the gunbattle,
Whitecliff told her that he had fired at the helicopters
approaching fromthe north. In addition, Wiitecliff stood guard in
the chapel with Marjorie Thomas after the gunbattle. During that
time, Thomas overheard Wiitecliff claimthat he had shot soneone
out si de the conpound during the ATF raid. Based on this evidence,
a reasonable jury <could conclude that Witecliff actively

participated in the gunbattle on February 28. |ndeed, on appeal,
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Whitecliff concedes that he was shooting towards the helicopters to
t he north.

Finally, in response to this evidence showing their
participation in the gunbattle, the defendants argue that the
Governnent did not prove who actually killed the agents and that
each one of them assisted those individuals or small group of
i ndividuals. According to the Davidi ans, nere participationinthe
gunbattle itself is insufficient to convict them of aiding and
abetting the voluntary mansl aughter of federal agents killed during
the gunbattle. Along this line, Witecliff enphasizes that he shot
toward the helicopters to the north of the conpound, while the four
ATF agents were killed on the other side of the conpound. W are
not persuaded.

In a prosecution for aiding and abetting a crine, the
Governnent need not identify a specific person or group of

i ndividuals as the principal. United States v. Canpa, 679 F.2d

1006, 1013 (1st Gr. 1982); Hendrix v. United States, 327 F.2d 971

975 (5th Cr. 1964). To the contrary, the Governnent need only
show that "the substantive offense had been commtted by soneone
and that the defendant ai ded and abetted him" Canpa, 679 F.2d at
1013; see also United States v. Yost, 24 F.3d 99, 104 (10th Gr.

1994) ("All that is required for a conviction based on 18 U S.C
8§ 2is afinding that [the defendant] aided soneone in commtting
the crine.") (enphasis in original). The Governnent never cl ai ned
to be able to prove who fired the specific rounds that killed the

four ATF agents. The inability to identify the actual gunnen,
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however, does not negate the evidence proving that soneone in the
conpound killed the agents.
Mor eover, the defendant need not fire a weapon to aid and abet

murder or manslaughter. Cf. United States v. Villarreal, 963 F. 2d

725, 730 (5th Gr.) (holding that subduing victi mai ded and abetted
murder), cert. denied, 506 U S. 927 (1992). We find no difficulty

in holding that actively participating in a gunbattle in which a
gunnen kills a federal officer can aid and abet that killing.

We affirmthe convictions on Count 2.

B

The jury convicted Avraam Branch, Castillo, Craddock, and
Whitecliff of using or carrying a firearmduring and inrelationto
the comm ssion of a crine of violence in violation of 18 U S.C
8§ 924(c)(1). The jury acquitted Fatta on this count.

To sustain the Davidians' convictions wunder 18 U S . C
8§ 924(c)(1), the Governnent nust prove that the defendant "used or
carried a firearnf and that the use or carrying was "during and in

relation to" a "crine of violence." Smith v. United States, 113

S.Ct. 2050, 2053 (1993); United States v. Harris, 25 F.3d 1275,

1279 (5th Gr.), cert. denied, 115 S. . 458 (1994). The Davi di ans
contend that there is insufficient evidence of the three el enents.
We address each elenent in turn, beginning with the |ast.
1
The predicate crinme of violence charged in the indictnment was
conspiracy to nurder federal agents in violation of 18 U S. C

8§ 1117 as charged in Count 1. The crinme of conspiracy contains
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three elenents: 1) two or nore peopl e agreed to pursue an unl awf ul
obj ective; 2) the individual defendant voluntarily agreed to join
the conspiracy; and 3) one or nore of the nmenbers of the conspiracy
performed an overt act to further the objectives of the conspiracy.

United States v. Baker, 61 F.3d 317, 325 (5th Gr. 1995). Wen the

object of the conspiracy is second-degree nurder, the Governnent
must additionally prove that the individual defendant conspired to

kill with malice aforethought. United States v. Chagra, 807 F.2d

398, 401, 403 (5th Gr. 1986), cert. denied, 484 U S. 832 (1987);
United States v. Harrelson, 754 F.2d 1153, 1172-73, reh'q deni ed,

766 F.2d 186, 189 (5th Cir.), cert. denied, 474 U S. 908 (1985),

and cert. denied, 474 U. S. 1034 (1985).

The Davidians argue that, even if a conspiracy to nurder
federal agents existed, thereis insufficient evidence show ng t hat
each voluntarily joined that conspiracy. According to the
Davi di ans, they were each excluded from Koresh's inner circle and
knew not hi ng of his nurderous plans. W are not persuaded.

That the jury acquitted the defendants of the predicate crine
of conspiracy to nurder federal agents as charged in Count 1 did
not negate the jury's guilty verdict on Count 3. "[I]t is only the
fact of the offense, and not a conviction, that is need to

establish the required predicate.” Minoz-Fabela, 896 F.2d at 910-

11; Ruiz, 986 F.2d at 911 (holding that acquittal on predicate
of fense does not bar conviction under 18 U S. C. 8§ 924(c)).
The record is replete with evidence of a conspiracy to nurder

federal agents and each individual defendant's nenbership in that
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conspiracy. In "Bible studies,” Koresh taught that there woul d be
a battle between the "beast" and the Davi di ans. There was no doubt
that the "beast" was the ATF and FBI. |ndeed, residents watched a
filmentitled "Breaking the Law in the Nane of the Law. The ATF
Story," an unfavorabl e portrayal of the ATF. Koresh also told the
wonen to becone strong so as to prevent the U S. Arny fromraping
t hem

The evidence in the record al so shows how Koresh expected the

residents to respond if the "beast" approached the conpound.

Koresh instructed the Davidians to kill the "eneny", an instruction
driven hone by Koresh's adnonition that "if you can't kill for God,
you can't die for God." |Indeed, final salvation and deliverance to

Heaven--or "translation" as the Davidians called it--could occur
either through imediate delivery to Heaven or through death in
battl e.

Koresh and the Davidians began preparing for this final
battl e. The Davidians fortified the conpound, building an
under ground shelter. Koresh, along with Paul Fatta and M ke
Schroeder, purchased |arge anounts of weapons and anmunition.
Koresh i ncorporated firearns i nto his apocal ypti c nessage. Wapons
were often passed out at Bi bl e studies, while Koresh instructed the
Davidians in their use and naintenance. Resi dents practiced
shooting, at tinmes aimng at a target head. The wonen sewed vests
and bl ack pants capable of holding nultiple anmunition magazi nes
for all of the nen. At Passover in the Spring of 1992, Koresh

announced that it would be the |ast Passover, that the end was
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comng. |In short, there was a climate of both fear and aggression
at Mount Carnel prior to February 28.

At the least, the conspiracy to nurder federal agents matured
on February 28. The defendants' conduct on that day nore than
suffices to denonstrate both the existence of the conspiracy and
their nmenbership init.

Shortly before the raid, ATF undercover agent Roberto
Rodri guez visited the conpound and spoke with Koresh. During their
conversation, Koresh was inforned that he had a phone call and | eft
the room When Koresh returned, he was "literally shaking."
Koresh told Rodriguez, "Robert, neither the ATF or National Guard
wll ever get ne. They got ne once and they'll never get ne
again." Koresh | ooked out the front w ndows and repeatedly
excl ainmed, "They're com ng, Robert. The tinme has cone."

After Rodriguez left, the evidence shows that Koresh and the
ot her Davi di ans began preparing for the ATF raid. Sonetinme during
the norning, both Kathryn Schroeder and Victorine Hollingsworth
| earned that all the wonen were to go to the chapel. Wen they got
there, they noticed that no nen were present. Koresh |later cane
into the chapel and told the wonen to get back to their roons and
"wat ch". According to Schroeder, Koresh was wearing a black,
magazi ne vest and carrying an AK-47. O her nen at the conpound
were also dressed in black clothing and carried weapons, and
Kat hryn Schroeder testified that the Davidians | oaded anmunition

prior to the raid.
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Contrary to the defendants' argunents, the evidence supports
the jury's conclusion that each was a nenber of this conspiracy,
t hat each was a "Menber of the Message." Koresh's "Bible studies"
were an integral part of the conspiracy. As both Kathryn Schroeder
and Victorine Hollingsworth testified, all adult Davidians were
expected to attend these studies and usually did. Hollingsworth
confirmed that Craddock usually attended Koresh's studies.

The actions of each defendant on the norning of the ATF raid
and thereafter signal nenbership in this conspiracy. To repeat:
Each defendant actively participated in the gunbattle. Branch
roanmed the second floor, firing in each room \Witecliff shot at
the helicopters. Castillo attenpted to shoot while he was at the
front door with Koresh; he | ater kept arnmed watch over the four ATF
agent s rescui ng Agent King. Although no one saw Avraamfire during
the gunbattle, Avraamtold Schroeder afterwards that he had done
so.

The evidence al so shows that Craddock, who was acquitted of
ai ding and abetting the voluntary mansl aughter of federal agents,
was a nenber of the conspiracy to nurder the agents. On April 19,
after fleeing the blazing conpound, Craddock gave a post-arrest
statenent and, the next day, testified before a grand jury.
Craddock' s post-arrest statenent and grand jury testinony belie his
cl aim of innocence.

Craddock arrived at Mount Carnel alnost a full year before the
ATF raid. He received firearns training, and, two weeks before the

ATF raid, he was issued a pistol and an AR- 15, which he kept in his
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room On February 28, Craddock | earned of the inpending ATF raid.

He saw Rodriguez neeting with Koresh and overheard Koresh say,

"They're com ng. \Wether the BATF or FBI or whatever, they are
comng." Peter H psman confirned the |ikelihood of an ATF raid
|ater that norning, telling Craddock that David Jones had been
out si de t he conpound and had heard that approxi mately 75 ATF agents
had arrived at the Waco airport. Tellingly, after |earning of the
i npendi ng ATF rai d, Craddock returned to his roomand retrieved his
AR-15. He got dressed in black clothing and donned his anmunition
vest. Later, he went to the kitchen to get ammunition for his 9nm
handgun, which he | oaded. When asked why he did these things,

Craddock responded, "I did what | think was expected of ne." Even
in spite of Craddock's self-serving claimthat he did not shoot at

the ATF agents that norning, a reasonable jury could find that he
was a nenber of the conspiracy to nurder federal agents.

A reasonable jury could also have found that this conspiracy
continued long after the February 28 raid. After the cease-fire,
t he Davi di ans developed a plan to exit the conpound, fire at the
agents, and die in the ensuing battle. Although the Davidians did
not execute that plan, the remaining residents engaged in a stand-
off with the FBI for over fifty days. Witecliff and Branch stood
guard in the chapel wth an FNFAL and M 1A, respectively.
Castillo stood guard with an AK-47 in his roomon the first fl oor.
Craddock, who had an AR-15, Kkept his armed vigil in Kathryn
Schroeder's bedroomon the first floor. Avraam stood guard above

the gymor chapel with a .50 caliber rifle. As Kathryn Schroeder

63



and Marjorie Thomas, both of whomal so stood guard, testified, the
Davi dians were instructed to open fire if the FBI attenpted to
enter the conpound. Craddock maintained an el ectrical generator
and kept the tel ephone line in working order.

The conpound residents were free to | eave Mount Carnel at any
time. The Davidians chose to remain, to stand guard agai nst the
FBI, and, if necessary, to use deadly force to repel the FBI

The defendants argue that this evidence only shows that they
were present at Munt Carnel and associated with sonme of the

residents there. See United States v. Espi noza- Seanez, 862 F.2d

526, 538-39 (5th G r. 1988) (reversing conspiracy conviction based
on mnere association wth conspirators and presence in foul
climate). But a reasonable juror could see an entirely different
pi cture, not innocent individuals caught "in the wong place, at

the wong tine," but active participants in an arned canp, wlling
to defend that canp with deadly force and to die with the firm
belief that eternal salvation was their divine reward.

Craddock separately argues that there was insufficient
evidence that he conspired to nurder federal agents with malice
af oret hought. I n particular, Craddock enphasizes that he did not
fire a shot the day of the ATF raid and, therefore, cannot have had
the requisite nental state. Even accepting this self-serving
factual assertion, we disagree with the | egal conclusion Craddock
draws fromit.

Mal i ce aforethought neans "an intent, at the tinme of a

killing, wilfully to take the Iife of a human being, or an intent
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wilfully to act in callous and wanton di sregard of the consequences
to human life; but 'malice af oret hought' does not necessarily inply
any ill wll, spite or hatred towards the individual killed."
Harrel son, 766 F.2d at 189 n.5 (quoting 2 E. Devitt & C. Bl ackmar,

Federal Jury Practice and Instructions 215 (1977)). The evi dence

shows that Craddock attended Bible studies, at which Koresh
preached of the need to kill the eneny; that Craddock received
several firearns and participated in firearns training; that, upon
| earning of the inpending ATF raid on February 28, he changed
clothing and retrieved his weapons; and that, after the raid, he
chose to remain in the conpound during the stand-off, despite the

possibility of further bl oodshed. G. Chagra, 807 F.2d at 404

(rejecting non-gunman's insufficiency of evidence challenge to
conviction for conspiracy to nurder).

Based on this evidence, a reasonable jury could find that a
conspiracy to nurder federal agents existed and that each of the
five defendants voluntarily joined that conspiracy wth the
requi site nental state.

2.

We are al so persuaded that sufficient evidence supports the

conviction for using or carrying a firearmduring the conspiracy.

In Bailey v. United States, 116 S.Ct. 501, 509 (1995), the Suprene

Court reversed the 8 924(c)(1) gun convictions of two defendants,
one of whom had kept an undisclosed firearmin a footlocker in a
bedroom cl oset and the other of whom had conceal ed an undi scl osed

firearmin the trunk of his car. The Court explained that "use"
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requi red nore than "nmere possession” of a firearmby the def endant.
Id. at 506. Rather, the Governnent nust show "active enpl oynent"”
of the firearm 1d.

The "active enploynent” requirenent is not an overly taxing
one. The Court gave several exanples of conduct constituting
"active enploynent,"” anong them "br andi shi ng, di spl ayi ng
bartering, striking with, and nost obviously, firing or attenpting
to fire, a firearm" Id. at 508. Wiile the Court held that
storing a concealed weapon nearby for potential wuse did not
constitute "active enploynent,” it noted that "an offender's
reference to a firearm in his possession could satisfy
8§ 924(c)(1)." 1d. Finally, the Court held out the possibility
that the "carry" prong of 8 924(c)(1) reached conduct that the

use" prong did not. 1d. at 509.

Li ke the Suprene Court in Bailey, we need not address whet her
t he evidence suffices to establish that the defendants "carried" a
firearmduring the conspiracy. The evidence is overwhel m ng that
each of the five defendants "used" a firearmas the Suprene Court
has defined the term The evidence denonstrates that Branch and
Whitecliff fired their weapons on the 28th. By his own adm ssi on,
Castillo attenpted to chanber a round at the front door and, after
the cease-fire, brandi shed a weapon while the ATF rescued one of
its injured agents. Simlarly, according to his own statenents,
Craddock retrieved his AR-15 assault rifle, | oaded ammunition into

hi s handgun, and awaited instructions. Finally, Avraamadmtted to

Schroeder that he had fired a weapon on February 28.
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There was al so evidence that after the ATF raid, all of the
def endants stood watch in the conpound with |oaded firearns. In
particular, FBlI Special Agent Toul ouse witnessed a .50 caliber
rifle protruding froma hole in wall of the conpound near the rear.
Avraam reportedly stood guard in that area wth one of the
Davi dians' two .50 caliber rifles. Based on this evidence, a
reasonable jury could find that the defendants used a firearm
during the conspiracy.

3.

Lastly, the defendants claimthat the evidence is insufficient
to show that each used a firearm"during and in relation” to the
conspiracy to nurder federal agents. |In particular, Branch argues
that the evidence only indicates that he used his firearmin self-
defense. W di sagree.

There is no question that each defendant used his firearm
"during" the conspiracy. See Smth, 113 S. C. at 2058. Nor is
there any question that each used his firearm"in relation" to the
conspiracy. In Smth, the Suprene Court explained that
8§ 924(c)(1)'s requirenent that the firearmbe used "in relation to"
the predicate offense ensures that the firearm nust have "sone
purpose or effect with respect to" the predicate offense, that it
"facilitate or have the potential of facilitating"” that crinme. [|d.
at 2059 (alterations omtted). Stated negatively, the firearms
presence or involvenent "cannot be the result of accident or

coi nci dence. " 1d.
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The use of the firearnms during and after February 28 was not
accidental; it was part and parcel of the conspiracy to nurder
federal agents. W have affirnmed 8§ 924(c)(1) convictions where the
relati onshi p between the firearmand the predi cate of fense has been

far nore attenuated than here. See United States v. WIson, 884

F.2d 174, 177 (5th CGr. 1989).

Finally, Whitecliff's argunent that the evi dence does not show
that he used his firearmduring and in relation to the conspiracy
to nurder the federal agents "at the front door" m sapprehends the
scope of the conspiracy. The conspiracy to nurder federal agents
did not end with the death of the four agents on February 28.
Rat her, there was evidence that begi nning prior to February 28 and
continuing for al nost two nonths after the ATF rai d, the defendants
conspired to kill any federal agent who attenpted to approach the
conpound. Firing at the National Guard helicopters approaching the
conpound and standing guard during the ensuing stand-off was
Whitecliff's contribution to that conspiracy.

In sum we are persuaded that the evidence supports the
Davi di ans' convictions for violating 8 924(c)(1). W affirmthe
convi ctions on Count 3.

C.

The jury convicted Fatta of conspiring to unlawfully
manuf act ure and possess nmachi neguns and of ai ding and abetting the
unl awf ul possessi on of machi neguns, both in violation of 18 U S. C

8§ 922(0). W address both counts jointly.
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Whet her t he obj ect of the conspiracy is nmurder or the unl awf ul
manuf acture and possession of nachi neguns, the Governnent nust
prove the sane, three elenents: 1) two or nore people agreed to
pursue the unlawful objective; 2) the individual defendant
voluntarily agreed to join the conspiracy; and 3) one or nore of
t he nenbers of the conspiracy perforned an overt act to further the
obj ectives of the conspiracy. Baker, 61 F.3d at 325. Simlarly,
whether the crine is voluntary manslaughter or possession of
machi neguns, the Governnent nust prove that each defendant 1)
associated with the crimnal venture, 2) participated in the
venture, and 3) sought by action to nmake the venture succeed. Nye
& Nissen, 336 U S. at 619; Menesses, 962 F.2d at 427.

Fatta argues that there is no evidence show ng t hat he knew of
or voluntarily agreed to join the conspiracy to manufacture and
possess machi neguns. According to Fatta, the evidence shows only
that he lawfully purchased firearns, ammunition, and accessori es.
He enphasi zes that ot her Davi di ans, not he, purchased the parts and
tools for converting sem autonmati c weapons to fully automatic ones.
Finally, Fatta argues that there is no evidence that he assisted
Koresh in possessi ng nachi neguns.

The evidence at trial supports the jury's verdict on both
counts. After Koresh began preaching about the upcom ng
confrontation with the "beast", Paul Fatta began traveling to gun
shows and purchasi ng weapons. Firearmrecords indicated that Fatta
purchased a | arge nunber of firearns and rel ated accessories in the

two years prior to the ATF raid. Included anong Fatta's purchases
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were sem automatic AK-47 and .308 caliber FN-FAL assault rifles,
magazi nes, and cases of ammunition. In Decenber 1991, Fatta
traveled wth Koresh to Indiana to purchase guns. On that trip,
Koresh and Fatta together bought approximtely $25,000 worth of
firearns.

The evi dence al so denonstrates that the Davi di ans were engaged
in the conversion of semautomatic firearns to fully automatic
firearms. Kathryn Schroeder testified that fully automatic guns
were made at the conpound and that the residents knew about it.
According to Schroeder, Koresh announced at a Bible study that
"we're going to take a gun that goes rat-tat-tat and make it into
a gun that goes rata-tat-tat." |Indeed, nunerous fully-automatic
weapons were recovered fromthe ruins of Mount Carnel after Apri
19.

Invoices from firearm suppliers confirmed Schroeder's
t esti nony. The Davidians had ordered parts and tools wused in
manuf acturing fully automati c weapons. These itens were shipped to
the Mag Bag, a garage located a short distance fromthe conpound
used by the Davidians for the buying and selling of firearns. In
particul ar, conversion kits, along with books and vi deot apes on how
to convert sem automati c weapons into fully autonmati c nmachi neguns,
were shipped to the Mag Bag.

The evidence |left no doubt as to Fatta's involvenent in the
Davi di ans' automatic weapons operations. Two of the fully
aut omati ¢ weapons recovered fromthe ruins of Mount Carnel had been

purchased by Fatta as sem automati c weapons and | ater converted.
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Fatta's personal checks were di scovered in the nmachi ne room where
t he Davi di ans manuf actured machi neguns and sil encers.

Mor eover, the evidence denonstrated Fatta's involvenent with
the Mag Bag. Fatta procured a Texas Sales/Use Tax Permt in
February 1992 for the Mg Bag. The application for the permt
listed Fatta as the owner of the Mag Bag, and, contrary to Fatta's
suggestion that the Mag Bag was sinply an autonotive repair shop,
it indicated that "gun and firearm accessories" were the "primry
product” sold by the Mag Bag. Nunerous firearm purchase invoices
and rel ated docunentation also confirnmed Fatta's association with
the Mag Bag. In fact, anong the itens found in a search of the Mg
Bag was a phone bill addressed to the Mag Bag listing Fatta as the
account nane. Based on this evidence, a reasonable jury could find
that Fatta voluntarily joined the conspiracy to manufacture and
possess machi neguns.

In response, Fatta argues that, even so, there is no direct
evi dence of his know edge that the weapons were nmachi neguns. Even
nmore brazenly, Fatta clains that the Governnent nust prove that he

knew hi s conduct was illegal, relying on Ratzlaf v. United States,

114 S.Ct. 655 (1994). W disagree with both argunents.
The Governnent nmay prove Fatta's know edge through either

direct or circunstantial evidence. Staples v. United States, 114

S.C. 1793, 1802 n. 11 (1994) (noting that know edge of machi negun's
status as such "can be inferred from circunstantial evidence").
There was abundant circunstantial evidence of Fatta's know edge

t hat machi neguns were bei ng manufactured and possessed by Koresh
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and the ot her Davi di ans. See United States v. Tyl kowski, 9 F. 3d

1255, 1260 (7th G r. 1993).
Nor nust the Governnent prove Fatta knew his conduct to be

illegal. Cheek v. United States, 111 S. C. 604, 609 (1991);

Staples, 114 S.Ct. at 1805 n.3 (G nsburg, J., concurring in the
judgnent). Fatta's reliance on Ratzlaf is m splaced. Ratzlaf was
a prosecution under 31 U. S.C. 8§ 5322(a) for structuring a financi al
transaction for the purpose of evading currency reporting
requi renents. There, the Suprene Court found that Congress in that
particul ar statute had chosen to depart fromthe general rule that
ignorance of the law is no defense to a crimnal charge. 1d. at
663. Fatta offers no argunent based on statutory text, |legislative
hi story, or case |aw suggesting that Congress has acted in a
simlar fashion with regard to § 922(0). Nor could he. See United

States v. Farrell, 69 F.3d 891, 893 (8th Gr. 1995) (holding that

8 922(0) does not require know edge of law or intent to violate

it), cert. denied, 116 S. C. 1283 (1996).

In sum a reasonable jury could find that Fatta willingly
joined a conspiracy to manufacture and possess machi neguns. In
addition, the jury could find that he ai ded and abetted Koresh in
possessi ng nmachi neguns.

VI,

The district court sentenced Avraam Branch, Castillo, and
Whitecliff to the statutory maxi num of 10-years inprisonnment on
Count 2 and to 30-years inprisonnment on Count 3, such terns to be

served consecutively; Craddock to 10-years inprisonnent on Count 3

72



and to 10-years inprisonnent on Count 7, such terns to be served
consecutively; and Fatta to consecutive prison sentences of 5 years
for Count 9 and 10 years for Count 10. |In addition, the district
court ordered all of the Davidians to pay restitution of over $1.1
mllion.

We first address the defendants' challenge to their sentences
on Count 3 for using or carrying a firearmduring and in relation
toacrine of violence. W then turn to the defendants' individual
sentenci ng cl ai ns. We conclude our review with the restitution
order.

A
18 U S.C. 8 924(c)(1) defines both the crinme and the

appl i cabl e sentence. It provides:
Whoever, during and in relation to any crine of violence
or drug trafficking crime . . . , uses or carries a
firearm shall, in addition to the puni shnment provided

for such crinme of violence or drug trafficking crine, be

sentenced to inprisonnent for five years, and if the

firearm is a short-barreled rifle, short-barreled

shot gun, or sem automati c assault weapon, to i nprisonnent

for ten years, and if the firearmis a machi negun, or a

destructive device, or is equipped with a firearm

silencer or firearmnuffler, to inprisonnment for thirty

years.
Finding that each of the five defendants had used or were
crimnally responsi ble for sonmeone who had used a nmachi negun duri ng
the conspiracy, the district court sentenced Avraam Branch,
Castillo, and Witecliff to 30-years inprisonnent. Although the
district court found that Craddock was al so subject to the 30-year
sentence, it departed downward from the mandatory statutory term

and sentenced Craddock to only 10-years inprisonnment on Count 3.
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The United States has not cross-appeal ed Craddock's sentence on
this count.

The Davidians claim that the district court inproperly
enhanced their sentences for using a nachi negun. The Davi di ans
point out that the indictnent did not allege nor did the jury find
that each had used a nachinegun. Rather, the indictnent alleged
and the jury found only that each had used a "firearni. According
to the Davidi ans, the determ nati on whet her the defendant used one
of the aggravating firearns enunerated in 8 924(c)(1) lies with the
jury, not the court at sentencing. Consequently, the Davidi ans ask
us to vacate their sentence on that count and remand wth
instructions to inpose only a 5-year prison sentence on Count 3.

The validity of the district court's action turns upon whet her
8 924(c)(1)'s machi negun provision creates a separate, independent
of fense or is a sentence-enhancenent provision. This question is
one of first inpression. The United States and the Davidians rely
on the case law, waging a war of dicta. W begin with first
princi pl es.

VWhether 8 924(c)(1)'s nmachinegun provision "creates an
i ndependent federal offense or is nerely a sentence-enhancenent

provision is a matter of legislative intent." United States V.

Jackson, 891 F.2d 1151, 1152 (5th Gr. 1989) (per curiam, cert.
deni ed, 496 U.S. 939 (1990). In prior cases, we have suggested
that four factors are illumnating: 1) whether the statute
predi cates puni shment upon conviction under another section; 2)

whet her the statute multiplies the penalty received under another
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section; 3) whether the statute provides guidelines for the
sentencing hearing; and 4) whether the statute is titled as a
sentencing provision. |d. These factors, however, conpl enent and
do not substitute for our traditional tools of statutory
interpretation, nanely, the statute's text and | egi sl ati ve history.

See United States v. Davis, 801 F.2d 754, 755 (5th Cr. 1986)

(enunerating four factors but explaining that statute's text is
"primary guide to congressional intent").

Section 924(c)(1) defines a crinme whose exi stence turns upon
the conm ssion of another crine. The statute requires another
of fense--either a "crine of violence or drug trafficking crine"--
t hough, as we have nade cl ear, the defendant need not be charged or
convicted of that predicate offense. The relationship between
8§ 924(c) (1) and the predicate crinme of violence or drug trafficking
crime is not at issue here. Decisions discussing that relationship

are, therefore, not hel pful. See Miunoz- Fabela, 896 F.2d at 910

(holding that §8 924© provides independent basis for crimnal

liability from predicate offense). The key is the relationship

bet ween prohibiting the use or carrying of a firearm during such
predi cate offense (the firearm clause) and mandating a 30-year
sentence when the firearmis a machi negun (the machi negun cl ause).

The text of 8 924(c)(1l) forecloses neither of these two
conpeting readings of the statute. The | egislative history and
statutory structure, however, persuade us that the machi negun

cl ause of 8 924(c)(1) is a sentence-enhancenent provision.
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The @Gun Control Act of 1968, Pub. L. No. 618, § 102, 82 Stat.
1213 (1968), created § 924(c), which provided in relevant part:
Whoever - -
(1) uses a firearmto commt any felony which may
be prosecuted in a court of the United States, or
(2) carries a firearm unlawfully during the
comm ssi on of any fel ony which nmay be prosecuted in
a court of the United States,
shal | be sentenced to a termof inprisonnent for not |ess
t han one year nor nore than 10 years.
Congress later nmerged the two clauses into the text we know t oday
but did not distinguish anong types of firearns. The Conprehensive
Crime Control Act of 1984, Pub. L. No. 473, § 1005, 98 Stat. 1837,
2138 (1984).
I n 1986, Congress enacted the Firearnms Omers' Protection Act,
Pub. L. No. 99-308, § 104, 100 Stat. 449, 456 (1986), adding the
machi negun cl ause to the statute. Congress appended t he nachi negun
clause to the firearmcl ause, rather than create a new section
The House Report acconpanyi ng the 1986 Act expl ai ned that the
provi sion "add[ed] a new mandatory prison term. . . for using or
carrying a machinegun during and in relation to a crinme of
vi ol ence" and referred to the provision as the "[e] nhanced penalty

for machine gun use incrine." See H Rep. No. 495, 99th Cong., 2d
Sess. 28 (1986), reprinted in 1986 U S.C.C A N 1327, 1354. Fl oor

debates also referred to the provision as requiring a "mandatory

prison ternf, providing "mandatory penalties", or requiring "stiff

mandat ory sentences" for use of a machinegun. See 132 Cong. Rec.

9603 (statenent of Sen. McClure); 132 Cong. Rec. 3809 (statenent of

Rep. Hughes), 4512 (statenent of Rep. Hughes), 6837 (statenent of

Rep. Hughes), 6843 (statenent of Rep. Vol kner), 6850 (statenent of
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Rep. More), 6856 (statenent of Rep. Wrth), 6857 (statenent of
Rep. Gallo), 7081 (statenent of Rep. Gall o). Representative Hughes
described the provision as "creating a new extra mandatory prison
termfor carrying a machi negun." 132 Cong. Rec. H1646. Noticeably
absent from both the House Report and the floor debates was any
di scussi on suggesting the creation of a new offense.

Subsequent acts increased the mandatory prison termfor using
or carrying a machi negun and subjected crimnals who use or carry
destructive devices or other types of firearns to the enhanced
penal ties. See Anti-Drug Abuse Act of 1988, Pub. L. No. 690
8§ 6460, 102 Stat. 4181, 4373 (1988); Crime Control Act of 1990,
Pub. L. No. 647, § 1101, 104 Stat. 4789, 4829 (1990). At no point
did Congress indicate that it intended to create a new, separate
of fense for those weapons. See H Rep. No. 681, 101st Cong., 2d
Cong. 107 (1990), reprinted in 1990 U S.C.C. A N 6472, 6511

(describing anmendnent to section as intending "to increase the
mandatory additional penalties for wusing or carrying certain
weapons during a crime of violence or a drug felony"); 134
Cong. Rec. S17360 (Judiciary Comm ttee section anal ysis) (describing
anmendnent to section as increasing the "mandatory penalty" for
usi ng a machi ne gun).

The defendants rely on our suggestion in United States v.

Correa-Ventura, 6 F.3d 1070, 1087 n.35 (5th Gr. 1993), that

8§ 924(c) may require the jury to agree on which type of weapon was
used "in order for the court to assess the appropriate penalty."”

Correa-Venture held, however, that the jury need not agree on which
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firearm was actually used by the defendant where all of the
firearms were fromthe sane cl ass of weapons. The suggestion was
di ct a.

In addition, for support for the suggestion, we cited the

Sixth Crcuit's opinion in United States v. Sins, 975 F.2d 1225,

1235-36 (6th Cir. 1992), cert. denied, 507 U'S. 932 (1993), and

cert. denied, 507 U S. 998 (1993), and cert. denied, 507 U S. 999

(1993). Sins, upon which the Davidians also rely, did not address
the issue here. Rather, Sins held that, where the Government
charges two separate 8 924(c) counts, one for a "firearmi and one
for an enhanci ng weapon, such as a nmachi negun, the district court
"must consolidate those section 924(c) counts so that no def endant
w Il be convicted on nore than one gun count relative to the one
drug trafficking offense.” 1d. at 1235. Sins did not hold that
the Governnent nust charge the defendant with using an enhanced

firearm See also United States v. Martinez, 7 F.3d 146 (9th Cr

1993). That the Governnent can include separate counts in the
i ndictment for each type of firearm does not answer our statute.

Nor is the Davidians' reliance on United States v. Mlvin, 27

F.3d 710 (1st Cr. 1994), well-placed. The jury convicted Melvin
of using a "firearnm', and he was sentenced to a five-year termas
specified in 8 924(c). The Governnent appeal ed, arguing that given
t he preval ence of machi neguns anong the other firearns, a finding
t hat defendants used nmachi neguns was "inplicit and inescapable”
fromthe jury's verdict. 1d. at 714. The First Crcuit disagreed,

hol ding that "[o]Jur task in these circunstances, however, is not to
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determ ne whether the evidence and argunent could support the
governnent's interpretation of the jury's verdict, but whether it
inevitably nust lead to such a construction.” 1d. On the facts
before it, the First Grcuit concluded that it could not exclude
the possibility that the jury had convicted the defendants based on
a finding that they possessed only a firearm and not the
machi neguns. 1d. at 715.

In Melvin, the Governnent conceded that the 30-year termis
available "only if the jury specifically identifies a machi ne gun
or silencer as the firearm supporting the conviction." 1d. at
714.°%° The court expressly refused to consider the validity of that
readi ng of § 924(c). See id. at 715 n.9 (refusing to consider
whether it is jury's or court's role to find nature of weapon used
by defendant). Unli ke Melvin, the Governnent here has contested
that interpretation of § 924(c).

The statute's structure and its |egislative history persuade
us that Congress did not intend to create a new, separate offense
by addi ng the machi negun clause to §8 924(c). The CGovernnment need
not charge in the indictnent nor nust the jury find as part of its
verdict the particular type of firearm used or carried by the
def endant .

The Davi di ans next argue that, even so, there is insufficient

evidence for the district court to find by a preponderance of the

6 Al t hough t he Gover nnent had conceded the point, the First
Circuit cited Martinez and Sins for support for this proposition.
As noted above, those decisions did not address that specific
i ssue.
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evi dence that each one of themused or carried a nmachi negun during
and in relation to the conspiracy to nurder federal agents. The
district court found that "[e]ach either had actual or constructive
possession of the nunmerous fully automatic weapons and hand
grenades present in the Conpound before February 28, 1993 and
t hrough the 51 day siege."

8 924(c) requires nore than "nere possession” of a firearm by

t he def endant. Bailey v. United States, 116 S.C. 501, 506, 509

(1995). The Governnent nust show "active enploynent” of the
firearm I d. The district court did not have the benefit of
Bailey and found only that each defendant had actual or
constructive possession of an enhanced weapon. This finding does
not neet the statutory requirenent as read by Bail ey.

As we have expl ained, there is evidence fromwhich it could be
found t hat machi neguns and ot her enhanci ng weapons were used by one
or nore nenbers of the conspiracy in the firefight of February 28.
The jury was not required to do so and the district court entered
only those findings then required. Wth Bailey the district court
must take another | ook and enter its findings regarding “active
enpl oynent.” Should the district court find on remand t hat nenbers
of the conspiracy actively enployed machineguns, it is free to
rei npose the 30-year sentence. W vacate the defendants' sentences
on Count 3 and remand for resentencing on that count.

We note that, on remand, the district court should consider
whet her the defendants actively enployed a weapon during and in

relation to the conspiracy to nurder federal agents.
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B
Br anch, Castill o, Cr addock, and Fatta raise nunerous
objections to the district court's application of the Sentencing
Guidelines. W reviewthe application of the sentencing guidelines

de novo and its findings of fact for clear error. United States v.

Pal ner, 31 F.3d 259, 261 (5th Cr. 1994). W address the sentence
on each count in turn
1

The district court sentenced Avraam Branch, Castillo, and
Whitecliff to the statutory maxi num 10-years i nprisonnent on Count
2 for aiding and abetting the voluntary mansl aughter of federal
agents. Branch and Castillo contest the application of the
Sent enci ng CGui delines on Count 2.

The district court began with the base offense |level of 25
from US S.G § 2A1.3 and added the 3-level enhancenent for
official victimpursuant to 8§ 3Al. 2(b) and the 2-1evel enhancenent
for obstruction of justice pursuant to 8§ 3Cl.1. Gven their
crimnal history categories, the total offense |evel vyielded
gui del i ne ranges of 108-135 nont hs and 97- 121 nont hs, respectively.
However, the statutory nmaxi mum sentence of 10-years inprisonnment
reduced the guideline ranges to 108-120 nont hs and 97-120 nont hs,
respectively.

Branch and Castillo both contest the 3-1evel enhancenment for
an official victim Section 3Al.2(b) of the Sentencing Quidelines
provides for a 3-level enhancenent if "during the course of the

of fense or immedi ate flight therefrom the defendant . . . know ng
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or having reasonable cause to believe that a person was a |aw
enforcenment or corrections officer, assaulted such officer in a
manner creating a substantial risk of serious bodily injury.”
Branch argues that there is insufficient evidence that he knew the
agents' official identity. Castillo clains that the jury's
acquittal of the Davidians on Count 1 (conspiracy to nurder federal
agents) precludes enhancing his sentence for assault on a |aw
enforcenment officer.

We think it beyond cavil that the Davidi ans knew the agents
identity on February 28, 1993. W do not address Castillo's
argunent since he did not object to the official victimenhancenent
either at the sentencing hearing or in his witten objections to

the Pre-Sentence Report. See United States v. Chapnan, 7 F.3d 66,

69 (5th Cr. 1993) (holding defendant "waived any error based on
this issue as he failed to raise it either in his witten
objections to the pre-sentence report or orally at the sentencing

hearing"), cert. denied, 114 S. C. 2713 (1994).

Castillo contests the 2-1evel enhancenent for obstruction of
justice. Section 3Cl.1 provides for a 2-1evel enhancenent "if the
defendant willfully obstructed or i npeded, or attenpted t o obstruct
or inpede, the adm nistration of justice during the investigation,
prosecution, or sentencing of the instant offense.” Castillo
clainms that the district court's finding that he obstructed the
execution of the search warrant for 51 days is not supported by

sufficient evidence.
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In his own post-arrest statenent, Castillo admtted to
participating inthe initial gunbattle and the ensui ng arned st and-
of f. In addition, Kathryn Schroeder, Marjorie Thonmas, and
Victorine Hollingsworth all confirmed Castillo stood guard with a
firearmduring the stand-off. The district court's finding is not
clearly erroneous.

Castillo next challenges the district court's refusal to
reduce his offense for acceptance of responsibility. Section 3El.1
provides a 2-level reduction "[i]f the defendant clearly
denonstrates acceptance of responsibility for his offense.™ An
additional 1-level reduction is available where, anong other

t hi ngs, the defendant has assisted authorities in the
i nvestigation or prosecution of his own m sconduct by . . . tinely
provi ding conplete informati on to the governnment concerning his own
i nvolvenent in the offense.” Castillo clains that he is entitled
to the full, 3-level reduction, pointing out that he provided a
statenent to Texas Rangers immediately after his arrest.

The district court found this claimto be "ludicrous". e
agree. Castillo pled not guilty to all charges against him Wile
conviction by trial does not "automatically preclude" the
availability of this section, the Guidelines contenpl ate that those
cases i n which the defendant both accepts responsibility within the

meani ng of this section and goes to trial will be "rare". U S S G

8 3E1.1, comment (n.2); United States v. Broussard, 987 F.2d 215,

224 (5th Gr. 1993). Castillo contested his factual quilt,

claimng that he acted in self-defense. Moreover, Castillo
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addressed the district court at sentencing and procl ai ned that "we
still stand on our innocence." He expressed no renorse or regret
for his personal involvenent in the deaths of the ATF agents. W
agree with the district court that this is not one of those "rare"

i nstances warranting the reduction. See United States v. WAl oke,

962 F.2d 824, 832 (8th Cr. 1992) (rejecting 8 3ELl.1 reduction

where defendant clained self-defense); United States v. Sanchez,

893 F.2d 679, 681 (5th Cr. 1990) (rejecting reduction due to
defendant's | ack of renorse).

Finally, Branch argues that the district court departed
upwards fromthe gui deline sentence and that insufficient evidence
exists tojustify the departure. The district court did not depart
upwards fromthe sentencing guidelines but rather sentenced Branch
to the statutory nmaxi num 10-years inprisonnent, which was within
t he gui del i ne range.

We affirmthe sentences on Count 2 for aiding and abetting the
vol untary mansl aughter of federal agents.

2.

The district court sentenced Craddock to the statutory nmaxi mum
10-years i nprisonment on Count 7 for possession of an unregistered
destructive device, such termto be served consecutively to that
i nposed on Count 3.

The district court began with Craddock’s base of fense | evel of
18. U S S.G §2K2.1. It added 6 |evels for the involvenent of 50
or nore firearnms pursuant to 8 2K2.1(b)(1)(F), 2 levels for the

i nvol venent of a destructive device pursuant to 8§ 2K2.1(b)(3), and
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4 levels for possession of a firearmin connection w th another
felony pursuant to 8 2K2.1(b)(5). The court then applied the
§ 2K2.1(c)(1)(A) cross-reference for possession of a firearmin
connection with anot her of fense, here, conspiracy to nurder federal
agents. Application of the cross-reference yielded an adjusted
base offense |evel of 43. To that, the district court added 3
|l evels for an official victimpursuant to 8 3A1l.2(b) and 2 | evels
for obstruction of justice pursuant to 8 3Cl.1. This yielded a
total offense level of 48 and a guideline sentence of Ilife
imprisonnent. See U S . S.G § HA

Craddock first contests the 2K2.1(c)(1)(A) cross-reference to
§ 2X1.1. Section 2K2.1(c)(1)(A) directs the sentencing court to
apply 8 2X1.1 if the defendant "used or possessed any firearm or
ammunition in connection wth the commssion or attenpted
comm ssion of another offense, or possessed or transferred a
firearm or ammunition wth know edge or intent that it would be
used or possessed in connection with another offense." Here, the
district court adopted the Pre-Sentence Report's finding that
Craddock "was involved in a conspiracy that resulted in the nurder
of four federal agents.”

Section 2X1.1, in turn, directs the sentencing court to apply
the guideline for the "substantive offense,” in other words, the
obj ect of the conspiracy. Craddock points to application note 2,
which provides that "'[s]ubstantive offense,’" as used in this

gui deline, neans the offense that the defendant was convicted of

soliciting, attenpting, or conspiring to commt." US S G

85



§ 2X1.1, coment (n.2) (enphasis added). Craddock argues that his
acquittal of Count 1 for conspiring to nurder federal agents
therefore bars application of the cross-reference.

As a general matter, that the jury acquitted Craddock of
conspiring to murder federal agents does not preclude the district
court fromfinding in a sentencing hearing that Craddock did conmt
that offense. The sentencing court "may rely on facts underlying

an acquitted count if the preponderance standard is satisfied."

See United States v. Allibhai, 939 F.2d 244, 254 (5th Gr. 1991),
cert. denied, 502 U S 1072 (1992). As we expl ai ned el sewhere,

“[a] | though the jury may have determ ned that the governnent had
not proved all of the elenents of the [other] offense beyond a
reasonabl e doubt, such a determ nation does not necessarily
preclude consideration of wunderlying facts of the offense at
sentencing so long as those facts neet the reliability standard.™

United States v. Juarez-Ortega, 866 F.2d 747, 749 (5th Cr. 1989).

Nor are we persuaded that the 8 2X1.1 cross-reference itself
restricts the district court's ability to use the facts underlying

the acquitted count in calculating the sentence on the convicted

count . In United States v. Smth, 997 F.2d 396, 397 (8th Cir.
1993), the Eighth Grcuit rejected the identical argunent Craddock
advances before us. In Smth, the court wote:

W reject Smth's argunent that, under the 1991
anendnent, a prerequisite for applying section 2X1.1 to
himis a conviction for [the underlying offense]. The
comentary to the 1991 version of section 2X1.1 requires
the use of the Cuideline applicable to the substantive
of fense t hat t he def endant was "convi cted" of attenpting,
soliciting or conspiring to commt. Section 2X1.1,
coment (n.2) (1991). W conclude, however, that, when
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read in context, this comentary applies only if section
2X1.1 is applied directly, rather than as a cross-
reference from section 2K2.1. The cross-reference
provision contains no |anguage requiring that the
def endant be convicted of the other offense.

See also United States v. Flemng, 8 F.3d 1264, 1266 (8th Cr.

1993). That Smth was not charged with the underlying offense
whi | e Craddock was acquitted of it makes no difference. See United

States v. Concepcion, 983 F.2d 369, 387-88 (2d Cr. 1992), cert.

denied, 114 S .. 163 (1993). In short, the district court did not
err in applying the 8§ 2K2. 1(c) cross-reference for crim nal conduct
of which Craddock was acquitted.

Craddock next contests the 6-1evel enhancenent for possession
of nore than 50 enhanced weapons and the 4-1evel enhancenent for
possessing a destructive device in connection with another felony
of fense. § 2K2.1(b)(1), (5). W do not address these contentions.
Even assum ng w thout deciding that these enhancenents are not
supported by the record, the application of the cross-reference
obvi ated any i npact these enhancenents had on Craddock's sentence.

Nor do we address Craddock's last contention challenging the
3-poi nt enhancenent for an official victim pursuant to 8§ 3Al.1.
Even without that particular enhancenent, Craddock's guideline
sentence is life inprisonnent. Stated another way, the officia
victim enhancenent had no effect on the calculation of his
gui del i ne sent ence.

We affirm Craddock' s sentence on Count 7 for possession of an
unregi stered destructive devi ce.

3.
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The district court sentenced Fatta to the statutory maxi num5-
years inprisonnment on Count 9 for conspiring to manufacture and
possess machi neguns. In addition, the court sentenced Fatta to the
statutory maxi num 10-years i nprisonnent for aiding and abetting the
possessi on of machi neguns, such terns to be served consecutively.

To calculate Fatta's sentence, the district court grouped the
two counts, yielding a base offense |l evel of 18. It added 6 | evels
for the involvenrent of 50 or nore firearns pursuant to
8§ 2K2.1(b)(1)(F), 2 levels for the involvenent of a destructive
device pursuant to 8§ 2K2.1(b)(3), and 4 levels for possession or
transfer of firearns with know edge, intent or reason to believe it
would be used in connection with another felony pursuant to
§ 2K2.1(b)(5). The district court then applied the
8§ 2K2.1(c)(1)(A) cross-reference for possession of a firearmin
connection wth another offense, here, the conspiracy to nurder
federal agents. Application of the cross-reference yielded an
adj usted base offense | evel of 43 and a gui deline sentence of life
imprisonnent. See U S . S.G § HA

Fatta first contests the § 2K2.1(c) cross-reference on two
grounds. First, he contends that his acquittal on Count 1 of the
conspiracy to nmurder federal agents precludes application of the
cross-reference. Second, he argues that there is insufficient
evi dence that he was a nenber of the conspiracy to nurder federa
agents.

The first argunent is the sane as Craddock's and fails for the

sane reason. The second argunent is nore problematic. Fatta was
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not present at Mount Carnel on February 28 or thereafter. Unlike
the other defendants whose activities on the day of the ATF raid
and thereafter denonstrated both the existence of and their
menbership in the conspiracy to nurder federal agents, Fatta's
menbership in that conspiracy turns solely upon his conduct prior
to February 28, 1993.

The district court adopted the PSR s findings that the
Davi dians had prepared in advance for a war wth the US.
Governnent and that "Paul Fatta assisted in this preparation by
purchasing and thereby providing firearns for Koresh and other
Davi di ans know ng these weapons would be wused against |aw
enforcenent officials.” This finding is not clearly erroneous.

We note that the district court need only be persuaded by a
preponderance of the evidence that a conspiracy to nurder federal

agents existed prior to February 28. United States v. Mackay, 33

F.3d 489, 496 (5th Cr. 1994) (holding that district court "may
base the findings underlying its sentence on facts in the record
that have been proven by a preponderance of the evidence").
Kat hryn Schroeder testified that Paul Fatta began going to gun
shows and pur chasi ng weapons after Koresh began preachi ng about the
apocal yptic confrontation with the "beast". |ndeed, Fatta was one
of the Davidians' primary gun purchasers, and he traveled to gun
shows nunerous tines, on at | east one occasion with Koresh hinsel f.

In addition, Fatta had intimte know edge of the anobunt and
t ype of weapons purchased by Koresh and t he ot her Davidians. Fatta

was the owner of the Mag Bag, the machine shop through which nuch
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of the Davidians' firearm purchases flowed. Fatta hinself
purchased tens of thousands of dollars worth of sem automatic
assault rifles and handguns. He bought cases of ammunition and, on
at |east one occasion, nearly $300 worth of .50 caliber arnor-
pi ercing rounds. Several of the fully automatic weapons recovered
fromM. Carnel had been purchased by Fatta. W think that both
the anount and type of firearns acquired by Fatta are significant.
They are consistent with Koresh's instruction to prepare for an
armed confrontation with the "beast"; these are not the armanents
of weekend sportsnen or the efforts of an ardent gun collector.
These were weapons of war, by type and quantity. In short, based
on this evidence, the district court could reasonably find by a
preponderance of the evidence that Fatta knew of and had j oi ned t he
conspiracy to nmnurder federal agents. The district court's
application of the § 2K2.1(c) cross-reference is not erroneous.

We do not address Fatta's other contentions chall enging the 6-
| evel enhancenent for possession of nore than 50 enhanced weapons
and the 4-1evel enhancenent for possessing a destructive device in
connection with another felony offense. U S S. G § 2K2.1(b)(1),
(5. As with Craddock, these enhancenents had no effect on Fatta's
sentence after the district court applied the §8 2K2.1(c) cross-
ref erence.

W affirmFatta' s sentences on Counts 9 and 10 for conspiring
t o manuf acture and possess machi neguns and ai di ng and abetting the
possessi on of machi neguns, respectively.

C.
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The district court ordered the defendants to pay, jointly and
severally, $1,131,687.49 in restitution. The court’s initial
order required that the restitution be paid "solely from the
proceeds received by any Defendant fromany contract which rel ates
to the depiction of the crines for which they were convicted i n any
nmovi e, book, newspaper, nmagazi ne, radi o or tel evision production or
live entertainment of any kind, or any expression of the
Def endants' thoughts, opinions, or enptions regardi ng such crine."
The defendants argue, and the Governnent concedes, that such a

limtation would violate the First Amendnent. See United States v.

Jackson, 978 F.2d 903, 915 (5th Cr. 1992) (holding that "district
court cannot |imt restitution order solely to the incone the
defendants earn on speech associated wth their crimnal

activities"), cert. denied, 508 U S. 945 (1993), and cert. denied,

113 S.Ct. 3055 (1993); see also Sinmobn & Schuster, Inc. v. Menbers

of the New York St. Crine Victins Bd., 502 U. S. 105, 118 (1991).

The district court did not, however, attach the restriction as part
of the judgnents entered agai nst the defendants. W affirm the
j udgnents as entered.

VII.

We AFFIRM the convictions on Counts 2 and 3. Bound by court
| aw upholding the constitutionality of 18 U S C. 8§ 922(0), we
AFFIRM Fatta's convictions on Counts 9 and 10. W VACATE the
sentences on Count 3 and REMAND for findings and resentencing on
t hat count. Finally, we AFFIRM the sentences on the renmaining

counts. W hold the mandate pendi ng the decision in United States
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v. Kirk, 70 F.3d 791 (5th Gr. 1995), opinion vacated, 78 F.3d 160

(5th Gir. 1996).

SCHWARZER, District Judge, dissenting.

The court’s opinion is thorough and wor kmanl i ke and deserves
respect. | regret, however, that | amunable to agree on three
points: (1) that the wevidence was insufficient to entitle
defendants to a self-defense instruction; (2) that it was not
prejudicial error to exclude the portion of Castillo’ s statenent
whi ch expl ai ned and qualified the portion received into evidence;
and (3) that the evidence sufficed to establish the predicate
of fense of conspiracy to nurder federal officers.

. THE FAILURE TO I NSTRUCT ON SELF- DEFENSE

A. The Governi ng St andard

Consi der abl e confusion exists inthis circuit over the precise
formul ati on of the standard for determ ning whet her a defendant is
entitled to an instruction on a theory of defense. This court
recently held that “where the district court ‘refuse[s] a charge on
a defense theory for which there is an evidentiary foundation and
which, if believed by the jury, would be legally sufficient to
render the accused innocent,’ this court presunes that the | ower

court has abused his discretion.” United States v. Correa-Ventura,

6 F.3d 1070, 1076 (5th G r. 1993)
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(quoting United States v. Rubio, 834 F.2d 442, 446 (5th CGr.

1987)). But this court has applied three different standards for
what constitutes “an evidentiary foundation” requiring a self-
defense instruction: (1) “any evidence” regardless of how
i nsubstantial; (2) “substantial evidence” defined as “nore than a
scintilla”; and (3) “evidence sufficient for a reasonable jury to
find in [the defendant’s] favor” (the fornulation adopted from

Mat hews V. United St at es, 485 u. S. 58 (1988)).

The “any evi dence” standard has been applied in this circuit

since the sem nal cases Perez v. United States, 297 F.2d 12 (5th

Cr. 1961), and Strauss v. United States, 376 F.2d 416 (5th Cr

1967). Courts have continued to apply the “any evidence” standard

both before and after the Suprenme Court's decision in Mathews, 485
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U.S. 58, on which the opinion relies.” Oher courts within the
circuit have applied a slightly nore demanding “nore than a

scintilla” test. See Pierce v. United States, 414 F. 2d 163, 166-68

(5th Cr.), cert. denied, 396 U S 960 (1969); United States V.

G oessel, 440 F. 2d 602, 606 (5th Gr. 1971). But those courts that

7See, e.q., United States v. Garcia, 452 F.2d 419, 422-23 (5th
Cr. 1971), (“The test is whether there is sone evi dence to support
the defense theory.”); United States v. Younqg, 464 F.2d 160, 164
(5th O r. 1972) (defendant was “effectively deprived . . . of his
right ‘to have presented instructions relating to a theory of
defense for which there is any foundation in the evidence.’”);
United States v. Taglione, 546 F.2d 194 (5th Gr. 1977) (citing
Strauss, court stated, “Wuere the evidence presents a theory of
defense for which there is foundation in the evidence, refusal to
charge on that defense is reversible error.”); United States v.
Parker, 566 F.2d 1304 (5th Cr.) (“In deciding this case we nust
| ook at the facts in the |ight nost favorable to defendant, since
defendant is entitled to jury instructions relating to a theory of
def ense for which there is any foundation in the evidence.”), cert.
denied, 435 U. S. 956 (1978); United States v. Goss, 650 F.2d 1336,
1343 (5th Cr. 1981) (“W have often held that, if there is any
evidentiary support whatsoever for a | egal defense, and the trial
court's attention is specifically directed to that defense, the
trial judge commts reversible error by refusing thus to charge the
jury . . : Because [the proposed defense] was an avail able
def ense, we nust determ ne whet her, construing the evidence nost
favorably to the defense, there was an underlying evidentiary
foundation to support the [defendant's claim, regardl ess of how
weak, inconsistent or dubious the evidence of [the defense] may
have been.”); United States v. Washington, 688 F.2d 953 (5th Cr.
1982) (“Indeed, an instruction specifically enbracing the theory of
t he defense nmust be given even though the evidence underlying the
defense be ‘weak,’” ‘insufficient,’” or ‘dubious.’””); United States
V. Rubio, 834 F.2d 442, 446 (5th Cr. 1987) (“‘[I]f there is any
evidentiary support whatsoever for a | egal defense, and the trial
court’s attention is specifically directed to that defense, the
trial judge commts reversible error by refusing to charge the
jury.’””) (quoting United States v. Goss, 650 F.2d 1336, 1344 (5th
Cr. 1981)); United States v. Kim 884 F.2d 189, 193 (5th Grr.
1989) (“A crimnal defendant is entitled to have the jury
instructed on a theory of the defense for which there is any
foundation in the evidence.”); United States v. Cordova-Llarios,
907 F.2d 40, 42 (5th Gr. 1990) (“A defendant is entitled to have
the jury instructed on a theory of the defense for which there is
any foundation in the evidence.”).
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have recogni zed t he exi stence of the two different standards--"any
evidence” and “nore than a scintilla”--have found no outcone-

determ ning difference between them See United States v. Andrew,

666 F.2d 915, 922-24 nn.10-11 (5th Gr. 1982); United States V.

Fi schel, 686 F.2d 1082, 1086 n.2 (5th Gr. 1982); United States v.

Leon, 679 F.2d 534, 539 n.5 (5th Gr. 1982). See also United

States v. Hll, 626 F.2d 1301, 1303-04 n.3 (5th Gr. 1980) (noting

that the semanti c di screpanci es between these two fornul ati ons have
not produced di sparate results in cases). Finally, thereis United

States v. Stowell, 953 F. 2d 188, 189 (5th Gr.) (per curian), cert.

deni ed, 503 U.S. 908, and cert. denied, 506 U. S. 902 (1992), which

the court reads as expl ai ni ng away the “any evi dence” test based on
a statenment in Mathews, 485 U S at 63, that “a defendant is
entitled to an instruction as to any recogni zed defense for which

there exists sufficient evidence for a reasonable jury to find in

95



his favor.” But Mathews seens to nme a thin reed on which to | ean
t hat proposition.?

What ever fornul ation of the standard applies here, however,
defendants are entitled to an instruction on self-defense. Even

under the Mthews/Stowell standard, which is arguably the nost

.at hews did not directly address the evidentiary standard under
which a jury instruction nust be given. The quoted statenent was
only alink in the Court’s chain of reasoning, |eading to a holding
that a defendant is entitled to raise inconsistent defenses. See
Mat hews, 485 U. S. at 63. But the case Mathews cites in support of
the quoted statenent, Stevenson v. United States, 162 U S. 313
(1896), is instructive. See Mthews, 485 U S. at 63.

St evenson invol ved a defendant who was charged wi th nurder.
The trial court refused to give a jury instruction on the |esser
i ncluded of fense of mansl aughter and the defendant appealed this
refusal. In deciding whether the trial court erred by failing to
give the instruction, the Court stated:

The evi dence m ght appear to the court to be sinply
overwhel mng to showthat the killing was in fact nurder,
and not mansl aughter or an act perforned in self defense,
and yet, so long as there was sone evidence relevant to
the issue of mansl aughter, the credibility and force of
such evidence nust be for the jury, and cannot be matter
of law for the decision of the court.

.. . A judge may be entirely satisfied fromthe
whol e evidence in the case that the person doing the
killing was actuated by malice; that he was not in any
such passion as to |lower the grade of the crinme from
murder to manslaughter by reason of any absence of
mal i ce; and yet if there be any evidence fairly tending
to bear upon the issue of manslaughter, it is the
province of the jury to determne fromall the evidence
what the condition of mnd was, and to say whether the
crinme was nurder or nmansl aughter.

St evenson, 162 U. S. at 314-15, 323 (enphasis added). St evenson
illum nates the neani ng of Mathews, naking clear that a defendant
isentitled to a defense instruction so long as it is supported by
any evidence.
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demandi ng of the three, there need only be sufficient evidence in
the record to permt a jury to have a reasonable doubt that
defendants were not acting in self-defense; this is so because,
whi | e t he def endant bears t he burden of production on sel f-defense,
the governnent maintains the burden of persuasion to prove the

absence of self-defense beyond a reasonabl e doubt. See United

States v. Alvarez, 755 F. 2d 830, 842-43 & n.12 (11th Gr.) (setting

out the burden of proof for self-defense under federal crimna

law), cert. denied, 474 U S. 905 (1985); United States v. Johnson,
542 F.2d 230, 233-34 n.4 (5th Gr. 1976). See also Fifth Crcuit
Pattern Jury Instructions (Crimnal Cases), No. 2.51 at 137-38
(1990 ed.). As the follow ng discussion shows, | believe that
there was anpl e evidence to permt a jury to have had a reasonabl e

doubt as to whether the defendants acted in self-defense.

B. Suf fi cency of the Evidence

At the outset it is necessary to recognize that this case is
about the cul pability of individual defendants. The crinme of which
each defendant was convi cted--ai ding and abetting t he mansl aught er
of federal agents--was allegedly conmmtted by each defendant
individually; it was not a group crine. Contrary to the opinion’s
general approach, each defendant is entitled to individual
consideration of +the charges against him and his defenses.
Specifically, each is entitled to individual determnation of his
right to a self-defense instruction. The court acknow edges as

much when it holds that Castillo is not entitled to an instruction
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because of the evidence reflecting his conduct on the day of the
gun battle,® but the court forsakes this approach in other
respects.

The first issue is whether, treating each defendant
individually, there is evidence in the record show ng that he was
the aggressor in the gun battle. The defense of self-defense is
available only to one who is

“not the aggressor.” See Wayne R

LaFave & Austin W Scott, Jr., Crimnal Law 8§ 53 (1972). |If there

were evidence that any of these defendants had provoked the
shooting, that evidence mght disqualify that defendant from
claimng a self-defense instruction. But a defendant is not
required to take the stand to deny his role as an aggressor.

Here, there is no evidence that any of the individual
def endants provoked the shooting. Wiile there is conflicting
evi dence as to whether the first shot cane fromw thin the conpound
or outside the conpound, no evidence identifies any of the
i ndi vi dual defendants as firing the first shot. |In the absence of
such evidence, the defendants were entitled to a self-defense
instruction so long as there was enough evidence to permt a
reasonabl e jury to have a reasonabl e doubt about whet her the agents
di d not use excessive force.

The “first shot” evidence 1is, therefore, of Iimted

significance. To the extent that evidence is relevant to whether

The factual basis for the court’s conclusion onits the
undi sput ed evi dence, erroneously excluded by the district court,
that Castillo took cover during the gun battle and never fired a
shot. See infra p. nunber.
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any defendant was an aggressor, the court’s treatnent of it goes
beyond the determnation of its sufficiency and engages in
i mperm ssi bl e weighing and evaluation of its credibility.® The
opinion rejects Ballesteros’ testinony because it was contradicted
at trial and Castill o' s post-arrest statenent as a “sel f-serving,
post-arrest” statenent contradi cted by “overwhel m ng” testinony of
agents and nedia representatives and by physical facts. The
evi dence the opi ni on descri bes, however, portrays a scene of great
conplexity and confusion. Deciding who shot first based on that
evidence requires adifficult factual determ nation that shoul d not
be made by a court of appeals, but should have been left to a jury.

The heart of the matter is whether there was sufficient
evidence to rai se a reasonabl e doubt as to whether the agents used
excessive force. The defendants contend that the evidence shows
that agents fired i ndiscrimnately through the wi ndows and wal | s of
roons fromwhich no gunfire originated. This contention was anply

supported by the testi nony of Kathryn Schroeder and Marjorie Thomas

% hile the court nust determ ne whether the requisite anmount of
evi dence has been produced to support the instruction sought, the
court may not weigh the evidence and pass on its credibility. See
Pierce, 414 F.2d at 166 (“[Once there is [sufficient evidence to
raise the defense and justify its consideration], it is the
function of the jury to weigh it, and the judge cannot refuse to
submt the issue nerely because he thinks that the defense has
little nmerit.”). See also Stevenson, 162 U. S. at 316 (“If there
wer e sone appreci abl e evidence [to support the instruction sought],
its proper weight and credibility were for the jury.”); Strauss,
376 F.2d at 419 (“If the trial judge evaluates or screens the
evi dence supporting a proposed defense, and upon such eval uation
declines to charge on that defense, he dilutes the defendant’s jury
trial by renoving the issue fromthe jury’'s consideration.”).
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(summarized in the margin),* who were present in the conpound

“Kat hryn Schroeder, a government witness, testified that on the
nmor ni ng of February 28, 1993, she was in her roomw th her children
wat chi ng out the wi ndow. She testified that there were no firearns
in her room at that tine. (R 4455.) Wil e watching out the
w ndow, she saw uniforned nen junp out of two cattle trucks and
start running up the walk with rifles pointed and held about m d-
way, neaning not all the way at their shoul ders. (R 4460-63.)
She testified, “Then alnost imediately, | heard shots.” (R
4462.) Wen she heard the shots, she got down on the floor. (R
4463.) “Wthin another five or ten seconds,” (R 4463), or
(anot her estimate) “about 15-20 seconds” after the initial shot,
(R 4603), shots began comng into her room According to
Schroeder’s testinony, bullets cane through her w ndow and wall s,
(R 4602, 4663, 4665-66), fromthe top of the windowto the bottom
as well as through the corner of the window and wall, (R 4603
4464); about a half dozen shots cane through the wi ndow, (R 4464);
and dogs were shot in front of her room (R 4602, 4665-66). She
testified that after the onset of the gunfire she and her children
got down on the floor and she had her children |ie under the beds.
(R 4464.) According to her testinony, Schroeder never fired a
shot during this tine, (R 4665-66), and no one else fired fromher
roomeither, (R 4602-03). Schroeder testified that after she was
on the fl oor she heard the gunfire going on and on. (R 4465.) As
the gunfire continued, she was able to tell which bullets were
com ng fromoutside and which were comng frominside. (R 4465.)
She feared for her life so she stayed on the floor. (R 4602.)
Eventual |y, Brad Branch cane in and asked if they had a man and/ or
a gun in the room Wen they said no, he said they had to get out
because it was not safe there. (R 4466.)

Simlarly, Mrjorie Thomas, also a governnent Wwtness,
testified (by video deposition) that, on the norning of the 28th,
she went into her roomand saw her friends | ooking out the w ndow.
(Transcript of redacted video deposition at pp. 28-29.) Thonmas
joined them at the w ndow and saw three helicopters approaching.
As the helicopters drew nearer, she heard a sound. Then bullets
began com ng through the wi ndow, shattering the blinds. (Tr. 30-
31.) Thonas explained in her testinony that she saw the helicopter
first and then heard a shot, (Tr. 181), but she did not knowif the
shot cane fromthe helicopter. (Tr. 197.) She saw a man hangi ng
from the helicopter, but could not tell if he was arned. (Tr.
200.) She just knew that the first shot she heard cane from
outside. (Tr. 181.) Thonas testified that the gunfire comng into
the room shattered the window and |left a bullet hole above the
w ndow near the ceiling.

(Tr. 145.) She testified that when she saw the helicopter and

heard the shots, she thought they were all in danger of being
killed. (Tr. 87-88.) She and the other wonen dived to the fl oor
to avoid the bullets flying overhead. (Tr. 30-31.) After they
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during the gun battle and were called at trial as governnent
W t nesses. The court rejects this evidence because it does not

show that any of the defendants canme under indiscrimnate,

unprovoked fire or knew that such fire was taking place. See supra
p. nunber. That Schroeder and Thonmas m ght have been entitled to
a self-defense instruction had they been defendants, the opinion
argues, does not vicariously entitle these defendants to such an
i nstruction.

It is difficult to accept the opinion’s contention that the
testi nony of Schroeder and Thomas provides no basis upon which a
jury could infer that defendants knew of and were responding to
excessive force. The opinion suggests that, before defendants
could claimto be entitled to a sel f-defense instruction, Thomas or
Schroeder had to tell themabout the gun fire they witnessed. See

supra p. 33. However, there is substantial evidence, recited

were on the floor, soneone called up fromthe second fl oor to hand
over their guns; three of the wonen in the room had guns present.
(Tr. 32.) Thomas testified, however, that when the wonen were
| ooki ng out the wi ndow before the gunfire started, they were not
firing weapons or sticking anything out of the window (Tr. 197.)
When the person called up from the second floor asking for the
guns, the wonen retrieved the guns fromthe floor, the bed, and
besi de the bed. They then passed the guns, along with ammnition
vests, down to the lower floor. Thomas testified that she did not
see who received the guns. (Tr. 33-34.) After passing the guns
and ammunition to the I ower floor, the wonen remained in the | oft.
Thereafter, someone called for them to cone down to the second
fl oor because it was not safe for themto be in the loft. At that
time they all went to the second fl oor where Thomas saw many wonen
and children on the floor close together, alnbst on top of each
ot her. (Tr. 35.) Thomas testified that they renmained on the
ground during the shooting. Bullets were flying everywhere and
they feared for their lives. Thomas testified that, during this
time, she did not see anyone on the floor near her shooting out at
the agents. (Tr. 116-19.)
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el sewhere in the opinion, that during the gun battle the defendants
were active in the sanme area in which Schroeder and Thomas were
| ocated and that the latter were close enough to observe the
defendants’ activities and hear their exclamations. See supra pp.
63-65. |f the evidence showed that the defendants were in the sane
general vicinity as Schroeder and Thomas while a battle involving
hel i copters and sonme 76 wel | -arnmed ATF agents raged i n t he conpound
and ultimately resulted i n over 30 casualties, surely that evidence
was sufficient to raise an issue for the jury as to whether the
def endant s knew of and were responding to the randomfiring through
walls and into wi ndows observed by Schroeder and Thonas.

Finally, while we can all agree, as the opinion states, that
a citizen may not initiate a firefight solely on the ground that
the police sent too many well-arned officers to arrest him it is
too late in the day to argue that there are nolimts on the anount
of force the police may use in executing warrants. The Fourth
Amendnent protects individuals against “the use of excessive force
by a |law enforcenent officer even when that officer is making a

lawful arrest.” United States v. Span, 970 F.2d 573, 577 n.3 (9th

Cr. 1992) (citing G ahamv. Conner, 490 U S. 386, 394-96 (1989)).

“[ D]l eterm ni ng whet her force used to effect a particular seizureis
‘reasonable’ under the Fourth Anmendnent requires a careful
bal ancing of ‘the nature and quality of the intrusion on the
i ndi vi dual’ s Fourth Anendnent i nterests’ agai nst the countervailing
governnental interests at stake.” Gaham 490 U S. at 396. The

opi nion declares that a “dynamc entry” by 76 agents arnmed with 9
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mllimeter pistols and AR 15 sem automatic rifles and acconpani ed
by helicopters will not support an i nference of unreasonabl e force.
But under the court’s sweeping rationale, it would have nmade no
difference if the agents had been supported by arnored personnel
carriers, or by tanks, or by suppression fire fromaircraft.

I n conclusion, this appeal presents no nere “lawer’s sporting
search for error” or for a “device for defendant to invoke the
mer cy-di spensing prerogative of the jury.” See supra p. nunber.
The trial judge gave a self-defense instruction in connection with
the principal offense; while obviously not determ native, that
shows that the person in the best position to eval uate the evidence
regarded it as sufficient to warrant such an instruction. These
defendants had a serious claimthat the ATF used excessive force.
Therefore, they were entitled to a self-defense instruction in
relation to the mansl aughter charge, and the trial court’s failure
to give one was reversible error.

1. EXCLUSION OF A PORTION OF CASTILLO S STATEMENT

Texas Ranger De Los Santos testified that Castillo nade the
foll ow ng statenent about the day of the battle:

That in the norning he heard soneone saying that
sonet hi ng was goi ng to happen, so he got out of bed, put
on his black clothing and an amrmunition vest which held
ei ght magazi nes, and picked up his AR-15. He then | ooked
out the w ndow and saw two cattle trailers approaching
the conpound. Wen he saw them he exited his room and
went to the foyer where he saw Vernon Howell, Perry
Jones, and others. Vernon Howell| opened the front door
and stated “Wait a mnute, there’s wonen and children in
here.” Then gunfire erupted through the door. When the
gunfire erupted, he tried to chanber a round in his AR-
15, but it jammed. He then ran down the hallway, back to
his room where he got his own personal 9-mllineter
Baretta pistol. He exited his room and went down the
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hal Ilway toward the other end of the conpound to the

second to the last room facing the front of the

conpound. He entered that room where there were three

ot her Davi di ans.
Followng this testinony, the prosecutor asked De Los Santos
questions to clarify that the roomCastillo entered faced the front
of the conpound. The clear inference to be drawn from this
testinony is that, upon entering that room Castillo participated
in the gun battle, thereby aiding and abetting the mansl aught er of
federal agents.

The court barred Castillo fromeliciting testinony fromDe Los
Sant os about the follow ng portion of Castillo’s statenent:

Castillo went into the room identified as MBean,

Summers, and H psman’s room Castillo stated he took

cover during the shooting, never firing a shot. Castillo

al so stated no one in his roomfired a round. Castillo
clains that he doesn’t know who fired a weapon inside.

See supra p. nunber (enphasis added). Thi s excluded portion of
Castill o' s statenent reveals the potentially m sl eadi ng nature of
the admtted portions of his statenent.

Under the rule of conpl eteness enbodied in Fed. R Evid. 106,
additional portions of a defendant’s statenent nust be admtted if

they are “relevant to the issues [in the case]” and “qualify or

explain the subject matter of the portion offered by the opponent
. United States v. Crosby, 713 F.2d 1066, 1074 (5th Gr.),

cert. denied, 464 U. S. 1001 (1983) (enphasis added).

Citing United States v. Smth, 794 F.2d 1333, 1335 (8th Cr.),

cert denied, 479 U S. 938 (1986), the court uphol ds the excl usion

of this portion of the testinony because it |eaves Castillo’'s
“pick[ing] up his handgun . . . unqualified and unexplained.” See
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supra p. nunber. Smth, however, is not analogous to this case

but, in fact, reveals the weakness of the court’s reasoning here.

In Smth, a police officer testified about a snall portion of
a defendant’s post-arrest statenent that he “was present on
Ham lton Street at the tinme of [his co-defendant’s] arrest and
observed the arrest . . . [and] that he owned a red or nmaroon
bicycle.” See Smth, 794 F.2d at 1335. That statenent served as
a partial adm ssion supporting the testinony of two governnent
W t nesses who placed the defendant in the vicinity of Hamlton
Street at the time of his co-defendant’s arrest. 1d. Additional
statenents the defendant sought to have admtted were: “(1) that
[the defendant] had net [his co-defendant] two nonths earlier; (2)
that five weeks before [the defendant’s] arrest [his co-defendant]
asked [the defendant] if he could di spose of Anheuser-Busch stock
certificates; (3) that [the defendant] never dealt in stocks; (4)
that stocks were a ‘white boy’'s gane’; and (5) that he was not
involved in attenpting to sell the stocks and had no idea what to
do with stock certificates.” None of these statenments are rel ated
to the defendant’s presence on Hamlton Street at the tine of his
co-defendant’s arrest and, therefore, could not be said to qualify
or explain the admtted portion of the statenent. The only thing
that could be said about the additional statenents was that they
were excul patory. Thus, while Smth stands for the fact that the
excul patory nature of a statenent does not alone require its

adm ssion under the Rule 106 fairness analysis, Smth does not
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speak to why Castillo’s statenent that he took cover in the room
and did not fire his gun does not qualify the statenent that he
pi cked up a gun and went into the room facing the front of the
conpound (the side from which nmuch of the Davidian gunfire cane)
and, therefore, should have been admtted.

Instead, Smith highlights the error in not admtting
Castill o' s additional statements. In Smith, the |[ower court
affirmed the defendant’s conviction, recognizing that the trial

court had allowed “Sutton to cross-exam ne the governnment agent

wth respect to the portion of the statenent testified to, [even

though] it refused to allow Sutton to cross-examne . . . Wwth
respect to other portions [of his statenent] . . . .” [d. at 1335-
36 (enphasis added). Wen De Los Santos placed Castillo arned in
a roomfacing the front of the conpound where the battle was taking
pl ace, Castillo surely was entitled to cross-exam ne hi mabout that
portion of the statenent by asking what else he said about his
presence in that room

The opinion also cites United States v. Haddad, 10 F. 3d 1252

(7th Gr. 1993), which is analogous to this case and supports the
conclusion that the additional portion of Castillo s statenent
shoul d have been admtted. |In Haddad, a police officer testified
that the defendant admtted that he knew there was marijuana under
t he bed. The trial court, however, excluded testinony that the
def endant, at the sane tine, had deni ed know edge of a gun that was
found under the bed sone six inches fromthe marijuana. The court

held the ruling to be error, saying:

106



The adm ssion of the incul patory portion only (i.e. that

he knew of the |ocation of the marijuana) m ght suggest,

absent nore, that the defendant also knew of the gun.

The whol e statenent should be admtted in the interest of

conpl et eness and context, to avoi d m sl eadi ng i nf erences,

and to help insure a fair and i npartial understandi ng of

t he evi dence.

10 F.3d at 1259 (ultimately holding that the error was not
prej udi ci al because the sane evi dence was recei ved t hrough anot her
W t ness).

Here, too, the receipt of the inculpatory portion of the
statenent (that Castillo went arned into a roomfacing the battle)
required receipt of the other related portion of the statenent
(that he took cover and never fired a shot) to avoid m sl eadi ng

i nf erences. See, e.qg., supra p. nunber (this court’s statenent

that “Castillo admtted that he was in a roomat the front, arned
with a gun, during the gun battle.”).

Castillo stood charged with nurder. Wen De Los Santos’
testinony placed Castillo where he m ght have fired a fatal shot,
it was abuse of discretion to preclude cross-exam nation to show
that he had taken cover and never fired a shot.

I11. SUFFI Cl ENCY OF EVI DENCE OF CONSPI RACY UNDER 8§ 924(c) (1)

Def endants Branch, Wiitecliff, Castillo, Avraam and Craddock
wer e convi cted under section 924(c)(1) and each was sentenced to 30
years. The predicate “crinme of violence” on which this conviction
was based was a conspiracy to murder federal officers. Because the
jury acquitted the defendants on the conspiracy count, this court
nmust determ ne whether there was sufficient evidence that each of

the defendants joined the conspiracy with the requisite intent.
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See United States v. Powell, 469 U S. 57, 67 (1984); United States

V. Ruiz, 986 F.2d 905, 911 (5th Gr.), cert. denied, 114 S. . 145

(1993).
Murder is “the unlawful killing of a human being with nalice
aforethought.” 18 U S.C. 8 1111. As this court said in United

States v. Harrelson, 754 F.2d 1153, 1173 (5th Cr.), reh’ g denied,

766 F.2d 186, cert. denied, 474 U S. 908, and cert. denied, 474

U.S. 1034 (1985), reversing a conviction:

[ Def endant] was charged . . . with conspiracy to conmt

first degree nurder; first degree murder requires the
crimnal intent of preneditation and nalice af oret hought.

It was therefore incunbent upon the governnent to prove
[ def endant] had that crimnal intent :

See also Ingramv. United States, 360 U. S. 672, 678 (“conspiracy to

commt a particular substantive offense cannot exist wthout at
| east the degree of crimnal intent necessary for the substantive

offenseitself.”), reh’ g denied, 361 U.S. 856 (1959); United States

v. Beil, 577 F.2d 1313, 1314-15 (5th Cr.), reh’g denied, 585 F. 2d

521 (5th Gr. 1978), cert. denied, 440 U. S. 946 (1979). A leading

text el aborates the point:

At the outset, it is useful to note that there are really
two intents required for the crinme of conspiracy. Every
conspiracy involves an agreenent, so it nust Dbe
established that the several parties intended to agree.
But such an intent is “wthout noral content,” and thus
it is also necessary to determ ne what objective the
parties intended to achieve by their agreenment. Only if
there is a conmmpn purpose to attain an objective covered
by the | aw of conspiracy is there liability.

2 Wyne R LaFave & Austin W Scott, Jr., Substantive Crimnal Law

§ 6.4(e)(1986).
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The court states that “[t]he record is replete with evidence
of a conspiracy to nurder federal agents and each i ndividual
def endant’ s nenbership in that conspiracy.” But the evidence as to
t hese defendants relating to the events of February 28 reflects at
nost that each, as a nenber of the Branch Davidian sect,
participated in sone fashion in the gun battle. There is no
evi dence that any of thementered into an agreenent to kill federal
officers, much less that any did so wwth preneditation and malice
af oret hought. That these defendants were nenbers of the sect |ed
by David Koresh, whose teachings nmay well have been inflanmatory,
and that they were present in the conpound during the battle and in
various ways participants in it, does not support a finding that
each of themconspired to nurder federal officers.

Each defendant is entitled to individual justice by neans of
a review of the evidence to determne whether the requisite
el ements of such a conspiracy have been established as to him
Failing that, their conviction of the predicate offense rests on
nothing nore than guilt by association.

Accordingly, | would reverse the convictions and remand for a

new trial.
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