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Appeal fromthe United States District Court for the
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(August 8, 1995)

Bef ore WSDOM GARWOCD and DAVIS, Crcuit Judges.
GARWOOD, Circuit Judge:

Plaintiff-appellant Cortney Anthony Lucien (Lucien) appeals
his convictions, following a jury trial, of one count of possession
with intent to distribute cocaine base in violation of 21 U . S.C. §
841(a) (1) and one count of possession of a firearmduring and in
relation to a drug trafficking offense in violation of 18 U S.C. §
924(c). W reverse and renmand.

Facts and Proceedi ngs Bel ow
On Septenber 5, 1989, |ocal police executed a search warrant

at 6302-D Manor Road in Austin, Texas. Upon entering the



resi dence, the officers observed a black male, later identified as
Lucien, running fromthe bathroom Oficer Valera (Valera) heard
runni ng water in the bathroomand noticed that Lucien's hands were
wet. Valera found a plastic bag containing several alum num foi
packets floating in the toilet and $819 in cash in the bathroom
sink. An additional $408 was found in a pair of pants in one of
the bedroons. The police arrested Lucien and Tai ka Canpbell
(Campbel |) at the scene. No one else was present. The officers
found the keys to the Manor Road residence in Lucien's pockets as
well as an identification card bearing his picture but the nane
Ant won Wat son. The officers found a rental application for the
Manor Road apartnent in the nanme of Antwon Watson in the |iving
room In the course of executing the search warrant, the officers
al so sei zed three weapons and approxi mately si xteen grans of crack
cocaine.! Although Lucien's real nanme is apparently Corey Denetric
Luci en, he gave his nanme as Cortney Anthony Lucien at the tine of
his arrest.? Lucien also told the Austin police that his address
was 560 Rice in San Antonio, Texas, but the governnent verified
that no such address exi st ed.

Law enforcenment officials filed second-degree drug felony
charges against Lucien and Canpbell in Texas state court. On

Septenber 9, 1989, Lucien posted bail and returned to his honme in

. A police forensic chem st testified that the net wei ght of the
cocai ne seized was 16.48 grans.

2 Both indictnents as well as the caption on appeal |Iist
Lucien's nane as "Cortney Anthony Lucien."™ In his brief on appeal,

Luci en concedes that he gave an i ncorrect nane when he was arrested
by the Austin police.



Los Angeles, California. In October 1989, all state charges
agai nst Lucien were dropped, and state and federal authorities
agreed that the federal governnent would prosecute Lucien. On
Cct ober 10, 1989, an agent with the Bureau of Al cohol, Tobacco, and
Firearns (ATF) placed a hold on two of the three weapons seized
during the Septenber 9, 1989, search. On January 29, 1992, the
hold was accidentally renoved, and the tw weapons were
subsequent |y destroyed. The third firearmhad been returned toits
true owner and thus was not destroyed.

On May 9, 1991, nineteen nonths after the state charges were
dropped, Lucien and Canpbell were indicted by a federal grand jury
on three drug-related counts, and federal warrants for their
arrests were issued. Tai ka Canpbell was arrested on August 9,
1991, in Los Angeles, California, and federal authorities proceeded
wth the case against him until the charges were dismssed on
January 9, 1992. Lucien renmained at |large until Novenber 23, 1993,
when he was arrested by the California police during a routine
traffic stop after an NCl C check i ndi cated the outstandi ng federal
arrest warrant. Lucien was taken into custody and subsequently
transferred to the Western District of Texas.

On January 18, 1994, a federal grand jury returned a
superseding three-count indictnent charging Lucien and Canpbel
W th conspiracy to possess with intent to distribute cocai ne base
inviolation of 21 U S.C. 8§ 841(a)(1l) & 846 (Count One), possession
with intent to distribute cocaine base in violation of 21 U S.C. §

841(a) (1) (Count Two), and possession of firearns during and in



relation to the commssion of a drug trafficking offense in
violation of 18 U S . C. 8§ 9240 (Count Three).® Lucien filed a
motion to dismss for lack of a speedy trial and a suppl enenta

brief alleging that his due process rights were violated by the
period of preindictnment delay. On February 10, 1994, the district
court held an evidentiary hearing on this notion.

At this hearing, Lucien nmaintained that, during the period
between the Cctober 1989 dism ssal of the state charges and his
Novenber 1993 arrest, he was living openly in Los Angeles. He
testified that, after his release on bail and until January 1990,
he lived openly with his sister at 1016 Gage Street, Los Angel es,
California, an address listed on his bond application.* According
to Lucien, he noved to his nother's house at 1717 West 45th Street
in Los Angeles in January 1990 and |ived openly at her house until
his arrest in Novenber 1993. As evidence, Lucien provided
probation records reflecting that he regularly conpleted his
requi red community service hours, copies of an incone tax return,
phone bills, and a California identification card issued by the
Departnent of Modtor Vehicles (DW). Al these docunents |isted
Lucien's address as 1717 West 45th Street.

Charl es Meyer, an ATF agent, testified about the governnent's

3 Al t hough Canpbel | was charged in this supersedi ng i ndi ctnent,
he was not tried wth Lucien.

4 The district <court noted that Lucien's sister, in an
affidavit, attested that Lucien |ived wwth her at 1016 Gage Street
from Septenber 1989 to Septenber 1990. This affidavit contradicts
Lucien's testinony that he lived with his sister until January
1990.



efforts to locate Lucien after the federal arrest warrant was
i ssued. Meyer testified that he contacted the Los Angel es police
departnent, the sheriff's departnent, and the gang unit; called the
California phone nunbers listed in phone records seized fromthe
Manor Road residence; checked several addresses associated with
Lucien; and sent flyers to Los Angeles and San Antonio. In
searching the California DW records, Myer used the nane Cortney
Ant hony Luci en. Because Lucien's California identification card
was under the nanme Corey Denetric Lucien, the result stated "No
record for criteria given." Meyer conceded that the governnent
never sent an agent to the 1016 Gage Street address listed on
Luci en's bond application. Eventually, the governnent obtained the
1717 West 45th Street address froma Los Angeles gang unit, and in
Decenber 1991, Meyer requested a Los Angel es-based ATF agent,
Annette Harden (Harden), to go to the 1717 West 45th Street address
and attenpt to apprehend Lucien. Harden testified that she went to
1717 West 45th Street and spoke with a mddle-aged wonman who
identified herself as a relative of Lucien's. After this wonman
told Harden that Lucien did not live at 1717 Wst 45th Street,
Harden infornmed her that there was an outstanding federal arrest
warrant for Lucien.

On March 31, 1994, the district court denied Lucien's notion
to dismss the indictnent for pre- and post-indictnent delay.
Lucien's case proceeded to trial. At the close of the evidence,
Lucien requested that the district court give the jury a |esser-

i ncluded offense instruction on sinple possession. The district



court denied Lucien's request. Thereafter, the jury found Lucien
guilty of Counts Two and Three but acquitted himof the conspiracy
count. On May 27, 1994, the district court sentenced Lucien to 168
months of inprisonnent, five years of supervised release, and
ordered himto pay a $100 in special assessnments. Lucien filed a
tinmely notice of appeal.
Di scussi on

Prei ndi ct nent Del ay

Lucien argues that the delay between the dism ssal of the
state charges against him and his indictnment on federal charges
violated his Sixth Amendnent right to a speedy trial.®
Prei ndi ct nrent delay, however, does not raise a Sixth Amendnent
i ssue; rather, it is exam ned under the due process clause of the
Fifth Arendnent. United States v. Byrd, 31 F.3d 1329, 1339 (5th
Cr. 1994), cert. denied, 115 S.C. 1432 (1995). Although Lucien
rai sed a due process argunent based on preindictnent delay in the
district court, we hold that he has abandoned his preindictnent
del ay argunent on appeal by failing to adequately brief the issue.
United States v. Heacock, 31 F.3d 249, 258 (5th Cr. 1994).
Lucien's argunents on appeal focus solely on the post-indictnent

delay and the relevant Sixth Anendnent anal ysis; he never raises

5 In his brief on appeal, Lucien m stakenly states that he was
i ndicted on March 9, 1991, and therefore cal culates the tine period
bet ween the dism ssal of the state charges against himin Cctober
1989 and his indictnment on federal charges to be seventeen nonths.
The record, however, reflects that Lucien was indicted on May 9,
1991. Thus, the period of preindictnent delay is actually nineteen
nont hs.



t he due process argunent or cites preindictnent delay cases.®

Even if Lucien had not abandoned his preindictnent delay
argunent, we would still reject it because he has not established
actual prejudice resulting fromthe delay. G ting Sixth Arendnent
post-indictnment delay cases, Lucien argues that the delay was
presunptively prejudicial; however, a defendant nust show actua
prejudi ce to establish a claimof preindictnent delay under the due
process clause. Lucien's argunent is thus without nmerit. United
States v. Beszborn, 21 F.3d 62, 66 (5th CGr.) ("The concept of
presumned prej udi ce has no place in a due process analysis."), cert.
deni ed, 115 S.Ct. 330 (1994).

Lucien argues that the delay resulted in the destruction of
tangi bl e evidence, but he never identifies what evidence was
destroyed. |If Lucienisreferringtothe two firearns accidentally
destroyed, his argunent fails. The governnent presented the third
weapon to the jury. Mreover, the | oss of the two weapons i nured
to Lucien's benefit and could hardly be said to constitute actual
prej udi ce. We thus reject Lucien's argunent based on destroyed
evidence. United States v. Royals, 777 F.2d 1089, 1090 (5th Cr
1985) (defendant nust show that [|ost evidence is material,
excul patory, and ot herw se unobtai nable). Lucien also argues that
t he governnent was responsible for the di sappearance of Canpbell,

the only eyewitness in the case. Luci en does not explain the

6 Al t hough his sunmary of the argunent vaguely states that "pre-
i ndi ctment and post-indictnent delay both resulted in prejudice to
the Appellant,” in the body of his brief, Lucien only nentions
prei ndi ctment delay once in a passing reference to both pre- and
post -i ndi ct nrent del ay.



rel evance of Canpbell's testinony and thus cannot rely on it to
establish actual prejudice. United States v. Neal, 27 F.3d 1035,
1043 (5th Gr.) (defendant who failed to explain relevance of | ost
W tness's testinmony could not show prejudice), cert. denied, 115
S.C. 530 (1994), and cert. denied, 115 S. C. 1165 (1995). Because
Lucien conpletely fails to show that the alleged | ost evidence or
mssing witness in any way inpaired his defense, he cannot
establ i sh actual prejudice fromthe delay.’
1. Post-indictnment Delay

Luci en al so argues that his Sixth Arendnent right to a speedy
trial was violated by the delay between his first federal
i ndi ctmrent and his subsequent arrest.® In analyzing a defendant's
Si xt h Arendnent speedy trial clai mbased on post-indictnent delay,

we consider four factors: (1) the length of the delay, (2) the

! The district court rejected Lucien's preindictnent delay
argunent on the ground that Lucien failed to establish that the
gover nnent del ayed the indictnent to gain a tactical advantage. W
recently addressed this issue in United States v. Crouch, 51 F. 3d
480 (1995), petition for rehearing en banc granted, 1995 W. 363762
(June 14, 1994). The panel opinion in Crouch held that a def endant
may prevail on a due process claim of preindictnent delay even
w thout showing that the governnent intentionally delayed the

indictnment to gain a tactical advantage. 1d. at 483. Instead, the
panel in Crouch held that, "after finding actual prejudice from
pre-indi ctnent delay, the court nust weigh the actual prejudice
suffered agai nst the reasons for the delay." |Id. at 485. Because
we find that Lucien has failed to establish actual prejudice, we
need not consider the <conduct of the governnent in our

prei ndi ct mrent del ay anal ysi s.

8 Agai n, Lucien m scal cul ates the period of delay. In his brief
on appeal, Lucien states that the period of post-indictnent del ay
was fifteen nonths. The record, however, reflects that Lucien was
indicted on federal charges on May 9, 1991, and was arrested in
California on Novenber 23, 1993. Accordingly, we calculate the
period of post-indictnent delay to be approxi mately twenty-eight
nont hs.



reason for the delay, (3) the defendant's assertion of his right,
and (4) prejudice to the defendant resulting from the delay.
United States v. Garcia, 995 F. 2d 556, 560 (5th Gr. 1993) (citing
Barker v. Wngo, 92 S.Ct. 2182, 2192-93 (1972)). W review for
clear error a district court's findings in applying this bal anci ng
test. Robinson v. Witley, 2 F.3d 562, 568 (5th Cr. 1993), cert.
denied, 114 S. C. 1197 (1994).

The I ength of the delay serves as the trigger for the Barker
anal ysi s. Doggett v. United States, 112 S. C. 2686, 2690-91
(1992). If the length of delay crosses a threshold | evel regarded
as presunptively prejudicial, the district court nust rmake fi ndi ngs
regardi ng the remai ning three factors and bal ance all four factors.
Robi nson, 2 F.3d at 568. This G rcuit generally requires a del ay
of one year to trigger speedy trial analysis. | d. Because the
delay in the instant case exceeded one year, the district court
properly made findings concerning the remaining factors. Under
Bar ker, "different wei ghts should be assigned to different reasons

[for the delay]," with deliberate efforts "to hanper the defense

wei ght ed heavily agai nst the governnent." Barker, 92 S. Ct.
at 2192 (footnote omtted). "A nore neutral reason such as
negl i gence or overcrowded courts should be weighted |ess heavily
but nevertheless should be considered since the wultimte
responsibility for such circunstances nust rest with the governnent
rather than with the defendant." |d.

Lucien argues that the governnent was responsible for the

delay, that its conduct "was of such a negligent nature that it



woul d appear deliberate,"® and that his conduct did not contribute
to the delay in any way because he was unaware of the federa

indictment wuntil his arrest in Novenmber 1993. Lucien relies
heavily on the fact that Meyer used only the nane "Cortney Anthony
Lucien” in searching the California DW records even t hough he knew
from the NCIC search that there were alternate spellings of
Lucien's nane. |f Meyer had tried these alternative nanmes, Lucien
contends, he would have discovered Lucien's 1717 West 45th Street
address, where Lucien insists that he was |living openly.

By Decenber 1991, the governnent had found the 1717 West 45th
Street address and had sent ATF Agent Harden to investigate.
Al t hough Lucien cl ai ned that he was |iving openly at 1717 West 45th
Street from January 1990 wuntil Novenber 1993, a relative of
Lucien's told Harden that he did not |live there. Moreover, Harden
told the woman that there was a federal warrant for Lucien's
arrest. This testinony, specifically credited by the district
court, underm nes Lucien's argunent that he did not |earn of the
federal indictment until his arrest in Novenber 1993. Even when

the governnent had the 1717 West 45th Street address, they could

o I n support of this argunent, Lucien relies on the dism ssal of
the federal case agai nst Canpbell and the accidental renoval of the
hold on the two weapons. It is unclear how the dism ssal of the
charges against Canpbell evinces a deliberate effort to delay
bringing Lucien to trial, especially given that Canpbell was
reindicted in the January 18, 1994, supersedi ng indictnent along
with Lucien. As far as the destruction of the weapons is
concerned, the loss of this physical evidence actually benefits
Luci en. H s contention that the destruction of this evidence

prevents him from analyzing whether the alleged weapons were
firearms as defined by 18 U S. C. 8§ 924(c) is unsupported by
anyt hing even tending to suggest they were not firearns.

10



not |l ocate Lucien. Thus, the district court determ ned that, even

accepting Lucien's argunent, he would still be responsible for "at
| east two-thirds, if not all, of the post-indictnent delay." W
agree. Lucien's characterization of the governnent's conduct as
deliberately dilatory is unfounded.

The district court determned that Lucien's preindictnent
sil ence outwei ghed his speedy trial assertions, reasoning that he
knew the state charges against himwere dropped to allow federa
authorities to prosecute him |In addition, in Decenber 1991, Agent
Harden told a relative of Lucien's living in the house where he
clainmed he was living openly that there was a federal warrant for
his arrest. Nevertheless, Lucien failed to assert his right to a
speedy trial until after he was arrested and counsel was appoi nt ed.
Thus, we agree with the district court that Lucien's preindictnent
sil ence outwei ghed his speedy trial assertions.

The fourth Barker factor is the degree of prejudice suffered
by the defendant as a result of the delay. Here, because Lucien
was responsi bl e for nost of the delay, the district court properly
held that he had to denonstrate concrete proof of prejudice
stemm ng fromthe delay. Doggett, 112 S.Ct. at 2693; see Robi nson,
2 F.3d at 570 (requiring "concrete proof" of prejudice when the
defendant is responsible "for the lion's share of delay"). As we

concl uded i n our preindictnent delay analysis, Lucien has failedto

10 W note too that Lucien's use of several variations of his
true nane, his alias Antwon Watson, and the false San Antonio
address that he gave at the tinme of his arrest all hindered the
governnent's search efforts.

11



establish that he has suffered any actual prejudice.

Taking into account all the Barker factors, we hold that
Lucien has failed to show that his Sixth Anendnent right to a
speedy trial was violated. The district court, therefore, did not
err in denying Lucien notion to dismss for | ack of a speedy trial.
I11. Lesser-Included Ofense

Luci en next argues that the district court erred in refusing
his request for an instruction on sinple possession of a controlled
substance in violation of 21 U S.C. 8§ 844(a) as a | esser-included
of fense under the indictnment charging possession with intent to
di stribute cocai ne base under 21 U.S.C. 8§ 841(a). Rule 31© of the
Federal Rules of Crimnal Procedure provides in relevant part that
a "defendant may be found guilty of an of fense necessarily included
in the offense charged.” The district court may give a |esser-
i ncluded offense instruction if, but only if, (1) the el enents of
the offense are a subset of the elenents of the charged offense,
and (2) the evidence at trial permts ajury torationally find the
defendant guilty of the |lesser offense yet acquit him of the
greater. United States v. Browner, 889 F.2d 549, 550-51 (5th Cr
1989). W apply a two-tiered standard of review to the district
court's application of this test: the first prong is reviewed de
novo, the second for abuse of discretion. United States v.
Harrison, 55 F. 3d 163, 167 (5th G r. 1995).

In United States v. Deisch, 20 F.3d 139 (5th GCr. 1994), we
consi dered what constitutes a |esser-included offense under an

i ndi ctment chargi ng possession with intent to distribute cocaine

12



base in violation of section 841(a). |In Deisch, the defendant was
i ndi cted on one count of conspiracy to distribute approxi mately 66
grans of cocaine base in violation of 21 US C 8§ 841(a),
841(b) (1) (A), and 846, and one count of possession wth intent to
distribute the sane in violation of 21 US. C 8§ 841(a)(1),
841(b)(1)(A), and 18 U.S.C. 8§ 2. At the close of the evidence, the
district court, over the defendant's objection, gave an instruction
on sinple possession of "a controlled substance, cocaine base
crack” in violation of 21 U S C. 8§ 844(a) as a |esser-included
of fense under the possession with intent to distribute count. Id.
at 142. The jury acquitted the defendant of both counts in the
i ndi ctment but found her guilty of the |esser-included offense.
Dei sch appealed, arguing that the district court erred in
subm tting any |l esser-included offense instruction.

The Deisch court first analyzed the structure of section

844(a) and concluded that "the third sentence of section 844(a)

1 Section 844(a) provides, in part,

“[1] It shall be unlawful for any person know ngly or
intentionally to possess a controlled substance unless
such substance was obtained directly, or pursuant to a
valid prescription or order . . . [2] Any person who
violates this subsection nmay be sentenced to a term of
i nprisonnment of not nore than 1 year . . . except that
if he commts such offense after a prior conviction
for any drug or narcotic offense . . . he shal
be sentenced to a term of i nprisonnment for not |ess than
15 days but not nore than 2 years . . . except,
further, that if he commts such offense after two or
nmore prior convictions . . for any drug or narcotic
of fense . ) . he shall be sentenced to a term of
i nprisonnment for not |ess than 90 days but not nore than
3 years : : . [3] Notwi thstanding the preceding
sentence, a person convicted under this subsection for
t he possession of a m xture or substance which contains

13



creates a separate offense, an elenent of which is that the
subst ance possessed contains cocai ne base." 1d. at 148 (footnote
omtted). See United States v. Mchael, 10 F.3d 838, 839 (D.C
Cr. 1993) (holding that "the third sentence of 8§ 844(a)
creates an independent crine of possession of cocaine base").
Because possession of cocaine base is an elenent of the offense
proscribed in the third sentence of section 844(a) but is not an
el emrent of any of fense proscri bed by section 841(a)(1), "under the
"statutory elenents test' a violation of the third sentence of
section 844(a) can not be a lesser included offense under an
i ndi ctment charging possession with intent to distribute in
violation of section 841(a)(1), even if, as here, the indictnent
all eges that the controll ed substance is cocai ne base." Deisch at
152 (citation omtted).

By contrast, the offense denounced in the first sentence of
section 844(a) is sinply know ng possession of a controlled
subst ance. The identity of the controlled substance as cocaine

base is not an elenent of the offense proscribed in the first

cocai ne base shall be inprisoned not |ess than 5 years
and not nore than 20 years, and fined a mi ni mrumof $1, 000,
if the conviction is a first conviction under this
subsection and the anobunt of the m xture or substance
exceeds 5 grans, if the conviction is after a prior
conviction for the possession of such a mxture or
substance under this subsection becones final and the
anount of the m xture or substance exceeds 3 grans, or if
the conviction is after 2 or nore prior convictions for
t he possession of such a m xture or substance under this
subsection becone final and the anount of the m xture or
subst ance exceeds 1 gram" 21 U S.C. § 844(a) (bracket
nunberi ng added).

14



sentence of section 844(a); nor is it an elenent of the
di stribution of fense denounced i n section 841(a)(1). Thus, "sinple
possession of cocaine, contrary to the first sentence of section
844(a), may be a lesser included offense under a charge of
possessing cocaine with intent to distribute it contrary to section
841(a)(1)." Id. (citations omtted).

Applying this analysis to the facts of the instant case, we
hold that the district court erroneously concluded that it could

not give a |l esser-included instruction of sinple possession.® The

12 I n Dei sch, although we held that the district court erred in
giving a lesser-included instruction on sinple possession of
cocai ne base in violation of the third sentence of section 844(a),
we did not set aside the jury's conviction because it "necessarily
found her guilty of a violation of the first sentence of section
844(a) [sinple possession of a controlled substance].” 1d. at 152.
Because all cocaine base is a controlled substance, the jury that
found Dei sch guilty of possession of cocaine base in violation of
the third sentence of section 844(a) necessarily (al beit perhaps
inplicitly) found her guilty of possession of a controlled
substance (cocaine base) in violation of the first sentence of
844(a). Thus, we affirmed Deisch's conviction under the first
sentence of section 844(a) but vacated her sentence, which was
i nposed under the third sentence of section 844(a) and remanded for
resentencing. |Id.

13 The district court initially indicated that it would give the
requested instruction, but then apparently changed its m nd based
on United States v. Mchael, 10 F.3d 838 (D.C. Gr. 1993). (CQur
decision in Deisch was not handed down wuntil after Lucien's
conviction). Based on its reading of Mchael, the district court
concl uded that sinple possession of cocaine base is not a | esser-
i ncluded offense under the indictnment charging possession with
intent to distribute cocaine base in violation of section 841(a)(1)
and therefore presuned that it could not give the requested
i nstruction. The district court, however, appears to have
over | ooked t he separate of fense denounced in the first sentence of
section 844(a), possession of a controlled substance. Under Dei sch
and M chael, the district court could have given a | esser-included
of fense instruction on sinple possession of a controll ed substance
contrary to the first sentence of section 844(a).

15



supersedi ng i ndi ct mrent charged Lucien with possession "with intent
to distribute cocai ne base, a Schedule Il Narcotic Drug Controlled
Substance (here, cocaine base) in violation of [21 US C 8§
841(a)(1)]." Thus, under Deisch and the statutory elenents test,
possession of a controlled substance (cocai ne, here in the formof
cocai ne base) in violation of the first sentence of section 844(a)
is a lesser-included of fense under the superseding indictnent in
this case.

Because Lucien satisfied the first prong of the two-prong test
for determ ni ng whether a defendant is entitled (on proper request)
to a lesser-included of fense instruction, we turn nowto the second
i nqui ry, nanely, whether the evidence at trial was such that ajury
could rationally convict himof the | esser offense (possession of
a controlled substance) yet acquit himof the greater (possession
wWth intent to distribute cocaine base). W normally review for
abuse of discretion adistrict court's determ nation of this issue.
Harrison, 55 F. 3d at 167. Because the district court in this case
erroneously concluded that it could not give Lucien's requested
| esser-included offense instruction under the statutory el enents
test, it did not nake a specific finding as to the second prong of
the test. The record, however, reflects that the district court
initially indicated that it would give the |esser-included
i nstruction but subsequently determned that it could not based on
its msreading of Mchael. This inplies that the district court
t hought that the evidence at trial raised the possibility that a

rational jury could convict Lucien of sinple possession but acquit

16



hi m of possession with intent to distribute cocai ne base.

In Harrison, the defendant was indicted for possession with
intent to distribute five grams or nore of cocaine base in
violation of section 841(a)(1). The district court refused the
defendant's request for a l|lesser-included instruction on sinple
possession of a controlled substance in violation of section
844(a). The jury subsequently convicted Harrison of possession
wth intent to distribute five grans or nore of cocai ne base, and
Harrison appealed, arguing that the district court should have
given his requested |esser-included instruction. On appeal, we
noted that the statutory elenents prong was satisfied and thus
focused our inquiry on "whether the district court abused its
di scretion in concluding that, based on the evidence, a jury could
not rationally find Harrison guilty of sinple possession, yet
acquit him of possession with the intent to distribute.” 1d. at
167 (footnote omtted). The evidence at trial showed that the
police seized 49 granms of cocaine base from Harrison's residence
and found a |oaded weapon and cash in the sane drawer as the
cocai ne base. Based on these facts and "unrebutted testinony that
such facts and circunstances were consistent with an intent to

distribute and not with possession for personal use," the court
concluded that "no rational juror could conclude that Harrison
possessed the crack for his personal use, wth no intent to
distribute it." 1d. at 168.

In Turner v. United States, 90 S.Ct. 642 (1970), the Suprene

Court held that the defendant's possession of 14.68 granms of

17



cocaine was insufficient to sustain a conviction for distribution
of cocaine. 1d. at 656 (holding that possession of 14.68 grans of
a cocaine mxture "is itself consistent with Turner's possessing
the cocaine not for sale but exclusively for his personal use").
In United States v. Chase, 838 F.2d 743 (5th Cr.), cert. denied,
108 S. . 2022 (1988), the defendant was indicted for, inter alia,
possession of cocaine with intent to distribute, but the jury
convi cted hi mof sinple possession of cocaine as a | esser-included
of fense. On appeal, the defendant argued that the district court
erred in giving the Ilesser-included instruction because the
evidence at trial was inconsistent with sinple possession. W held
that the district court properly instructed the jury to consider
si npl e possession of cocaine as a | esser-included offense because
a "rational jury was entitled to find fromthe evidence that Chase
intended to consune the one-quarter ounce [approxi mately 7 grans]
of cocaine he obtained . . . rather than distributeit.” 1d. at
747.

The governnent argues that the evidence at trial was such that
a reasonabl e jury could not acquit Lucien of possession with intent
to distribute cocaine base but still convict himof possession of
a controlled substance. In support of this argunent, the
governnent relies on the anount of cocai ne base seized at the Manor
Road apartnent (16.48 grans), the testinony of Oficer Val era that
t he amobunt seized was a distributable quantity, the $1200 in cash
and the two guns found in the apartnent, the foil wappings found

with the cocaine base, and the fact that Lucien was flushing the
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drugs down the toilet when the police arrived. At trial, Oficer
Valera testified that, based on his experience, the anount of
cocai ne seized from the Manor Road apartnent was a distributive
anount and was not for personal use. The governnent places great
wei ght on this testinony and argues that it shows that a rational
jury could not find Lucien guilty of sinple possession but acquit
hi m of possession with intent to distribute. We di sagree. On
cross-exam nation, defense counsel asked Valera if fifteen grans of
cocai ne base woul d be a distributive amount, and he testified that
such an anount was "still large enough for distribution in [his]
opi ni on." Based on our review of the entirety of Valera's
testinony, a jury could rationally have understood Valera to be
saying nerely that 16.48 grans is a distributable anount; in other
words, it is not so small that it could not be distributable, but
not that it was so large that it could not be for personal use,
especially given that both Lucien and Canpbell were in the
apartnent in which the cocai ne base was found. See United States
v. Latham 874 F.2d 852, 863 (1st Cr. 1989) (holding that
possessi on of one ounce of cocaine, or 28.35 grans, by two persons
was insufficient to warrant an i nference of possession with intent
to distribute).

Because here the anmount alone is an insufficient basis on
whi ch to conclude that a rational jury could not convict Lucien of
sinple possession yet acquit him of possession with intent to
distribute, we consider the other evidence that the governnent

mai ntai ns indi cates possession with intent to distribute cocaine
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base. First, the governnent places great enphasis on the
packagi ng, asserting that the plastic bag containing several
al um num foil wappers indicates that the cocaine base was for
distribution rather than personal consunption. While a reasonable
juror could so conclude, not all reasonable jurors would
necessarily have to. On cross-exanm nation, Val era conceded that a
person who purchased three packages of cocai ne base for personal
use woul d have three alum num foil packets. Therefore, the fact
that there were several alum numfoil wappers in the toilet could
be considered by a reasonable juror as not inconsistent with
possession for personal use.!* Second, the government argues the
$819 in cash found in the bathroomsink and the $408 in cash found
in one of the bedroons also show possession with intent to
di stribute cocaine base. Because there is no evidence in the
record about Lucien's or Canpbell's respective occupations, we note
that it is possible that Lucien or Canpbell earned this noney ot her
than fromselling cocai ne base. The governnent al so asserts that
the fact that three guns were found in the apartnent is evidence
that Lucien was distributing cocaine base. Al t hough we do not
di scount the prevalence of guns in drug trafficking, we do not
pl ace undue wei ght on the presence of the guns in this case because

Lucien and Canpbell could have untold reasons, nefarious and

14 At oral argunent, the government inplied that the fact that
Lucien was attenpting to flush the cocai ne base down the toil et was
i ndi cative of distribution. Because it is illegal to possess
cocai ne base, flushing the drugs down the toilet could be
considered by a reasonable juror as consistent with sinple
possessi on.
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ot herwi se, for keeping guns in the apartnent. United States v.
G bbs, 904 F.2d 52, 59 (D.C. Gr. 1990) ("Wile the presence of
weapons nmay be a factor in considering whether the defendants
intended to distribute the cocaine, the nere presence of weapons is
not, in and of itself, dispositive of such intent. For exanple,
the cautious buyer may feel the gun inproves his bargaining
position; or, the drug user may al so be a thief who robs persons at
gunpoint to support his habit.") (citation omtted) (enphasis in
original).

We have no doubt that the evidence at trial was sufficient to
convict Lucien of possession with intent to distribute cocaine
base, but "when the issue is the propriety of a |esser-included
of fense instruction, the test is whether a reasonable jury could
nonet hel ess find [Lucien] guilty only of sinple possession.” |d.
(citation omtted). W hold that, based on the evidence at trial,
a reasonable jury could find Lucien guilty of sinple possession but
acquit himof possession with intent to distribute. If the anmount
of the cocaine base seized at the Mnor Road apartnent was
significantly greater or if there was additional evidence show ng
di stribution, such as (by way of exanple only) testinony tending to
indicate that sales or distributions of sonme kind were bei ng nade
at or fromthe apartnent, the evidence m ght support the district
court's refusal to give the |esser-included instruction of sinple
possession. At sone point, however, there is a range of quantities
and other circunstances where it is the jury's role to decide

whet her the evi dence supports sinple possession or possession with
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intent to distribute. At one extrene, there are cases in which no
reasonable jury, confronted with the facts, could find that the
def endant possessed the drug for any reason other than
distribution. See, e.g, United States v. Wite, 972 F.2d 590, 596
(5th Gr. 1992) (holding that the district court did not err in
refusing to give lesser-included instruction of sinple possession
where the defendants were found with twenty-one kil os of cocaine
and reasoning that "no rational jury could find that they did not
intend to distribute the cocaine [and that] [t] he sheer quantity of
t he drugs involved negates an inference of personal use"), cert.
denied, 113 S.C. 1651 (1993); United States v. Espinosa, 827 F.2d
604, 615 (9th G r. 1987) (holding that the defendant's possession
of 69 pounds of cocaine justified an instruction on possession with
intent to distribute and that the district court did not err in
refusing to give a lesser-included instruction of sinple
possession), cert. denied, 108 S.Ct. 1243 (1988).1

At the opposite extrene are cases in which no reasonable jury
could find that the def endant possessed the drug with the intent to
distribute. See, e.g., Turner, 90 S.Ct. at 655-56 (possession of
14. 68 grans of cocaine was insufficient to sustain conviction for

distribution). In between these two extrenes, however, there are

15 In Harrison, we affirnmed the district court's refusal to give
a | esser-included instruction of sinple possession of a controlled
subst ance where the evi dence showed t hat t he def endant possessed 49
grans of cocaine base. In addition to the fact that the def endant
al one possessed 49 grans of cocai ne base, we noted that the cocaine
base was found in the sane drawer as a gun and sone cash and that
t he governnent introduced unrebutted testinony that the facts and
ci rcunst ances of the case were consistent wth distribution rather
t han personal use. Id. at 167-68.
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many cases in which it is the jury's province to determ ne whet her
the evidence denonstrates sinple possession or possession wth
intent to distribute. See Gbbs, 904 F.2d at 58-59 (hol ding that
district court erred in refusing to give |esser-included offense
instruction on sinple possession where evidence showed that five
per sons possessed 15.5 grans of cocai ne because "we cannot say that
a nere 15.5 grans of cocaine was inconsistent with personal use");
United States v. Burns, 624 F.2d 95, 104 (10th Cr.) (holding that
"the evidence was sufficient to support the jury's inference that
t hese appell ants possessed cocaine with an intent to distribute,
but the jury was free also not to draw such inference. [ The
appel lants] were entitled to jury consideration of the offense of
si npl e possession."), cert. denied, 101 S.Ct. 361 (1980) (footnote
omtted). Accepting the argunent that 16 grans is a distributive
quantity that precludes a verdict on the |esser-included offense
woul d effectively elimnate the range of cases in which the jury
determ nes what the evidence shows, thereby displacing the jury's
inportant role in the crimnal process. Because a reasonable jury
could convict Lucien of sinple possession but acquit him of
possession with intent to distribute, we hold that the district
court erred in refusing Lucien’s request for a |esser-included

instruction on sinple possession of a controlled substance.?®

16 We do not inply that the anmpunt of the drugs seized is the
only yardstick by which the district court should neasure whet her
the evidence at trial permts arational jury to find the defendant
guilty of sinple possession but acquit him of possession wth
intent to distribute. Even if the anobunt of drugs seized is
relatively small, the district court may refuse to give the | esser-
included instruction on sinple possession when there is other
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Accordingly, we reverse his conviction for possession with intent
to distribute cocaine base in violation of section 841(a)(1l) and
remand for another trial.

The jury also convicted Lucien of possession of a firearm
during and in relation to the conmmssion of a drug trafficking
offense in violation of 18 U S.C. 8§ 924(c). Specifically, the
indictnment alleged that Lucien "during and in relation to [his]
possession with intent to distribute cocaine base in violation of
[21 U S.C. § 841(a)(1l), as alleged in Counts One and Two of this
indictnment, did use and carry a firearm . . . in violation of
[18 U S.C. 8§ 924(c)]." (enphasis added). Because the jury

acquitted Lucien on Count One and we have reversed his conviction

sufficient evidence that conpellingly supports distribution. See,
e.g., United States v. Johnson, 734 F.2d 503, 505-06 (10th Cr.
1984) (upholding district court's refusal to give alesser-included
of fense instruction on sinple possession in a case involving 26. 63
grans of cocai ne when evi dence showed t hat t he def endant owned drug
paraphernalia of the kind used by drug dealers and included
testinony by a witness describing nunmerous drug transactions with
t he defendant).

In many cases, the evidence is such that, despite the snal
quantity of drugs seized, the intent to distribute is still in
di sput e. In such a case, it is the province of the jury to
determ ne whether the evidence proves possession with intent to
distribute or sinple possession. For exanple, in United States v.
Garcia-Duarte, 718 F.2d 42 (2nd Cr. 1983), the district court
refused to give a lesser-included offense instruction of sinple
possession in a case involving 0.23 grans of cocaine, and the jury
convicted the defendant of possession with intent to distribute.
On appeal, the Second GCrcuit held that "the issue of intent to
distribute was clearly in dispute, and the district judge erred by
not submtting to the jury the |esser included offense charge of
sinpl e possession.™ ld. at 48. In so holding, the court in
Garcia-Duarte did not inply that the evidence was insufficient to
sustain the defendant's conviction for possession with intent to
distribute. Rather, the court held that the jury shoul d have been
permtted to weigh the evidence and determ ne whether to convict
t he defendant of sinple possession or possession with intent to
distribute. 1d.
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on Count Two, his conviction on Count Three as alleged in the
i ndi ct ment cannot stand. '’
Concl usi on
For the foregoi ng reasons, we reverse Lucien's convictions and

remand for retrial.

REVERSED AND REMANDED

17 Because we reverse Lucien's convi ctions, we need not reach his

argunent concerning several alleged instances of prosecutorial
m sconduct, although we note that these alleged errors appear
harm ess and unpreserved in any event.
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