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Appeal from the United States District Court for the Wstern
District of Texas.

Bef ore DUHE, W ENER and STEWART, Circuit Judges.

PER CURI AM

Thi s case involves the i ssue of whether a bankruptcy debtor's
former counsel has standing under Fed. R Cv.P. 60(b) to have a
bankruptcy court's published nenorandum opinion w thdrawn based
upon its assertion that the court's findings of fact and other
coments therein are erroneous and injurious to the firms
reputation. Because we conclude that Debtor's former |aw firmdoes
not have standing to file such a notion, we affirmthe denial of
counsel 's noti on.

BACKGROUND

On May 26, 1993, the United States Bankruptcy Court for the

Western District of Texas entered a nenorandum opi nion granting

Debtor's application to enploy Wight Killen as an industry



consul tant nunc pro tunc.! This opinion was published at In re El
Paso Refinery, L.P., 155 B.R 418 (Bankr.WD. Tex.1993). Debtor's
former counsel, Andrews & Kurth ("A & K') law firm read the
opinion in the advance sheets and took exception to sone of the
| anguage init, claimng that it is erroneous and wongly casts the
firmin an unfavorable |ight.

The gi st of the bankruptcy judge's opinion was that he granted
Debtor's nunc pro tunc application, over the Internal Revenue
Service's objection, based upon his conclusion that Wight Killen
was not at fault for the delay in filing its enploynent
application. Instead, the bankruptcy court found that it was A &
Ks fault that the application had not been filed sooner.
Accordingly, the judge decided not to penalize Wight Killen for
what it viewed as A& K s error. A& Kdid not participate in the
hearing on the application, as it was no | onger serving as Debtor's
counsel

Mont hs | ater, after reading the opinioninthe advance sheets,
A & K filed a Rule 60(b) notion to revoke the order approving
Wight Killen's enploynent because of its quarrel wth the
bankruptcy court's findings and comments about A & K, which it

clains are wongfully injurious to the firm s reputation.

Wight Killen had not obtained prior court authorization of
its enploynent, although it had already perforned services for
Debtor. Thus, its enploynent application was sought nunc pro
tunc, neaning "now for then." BLACK s LAwWDICTIONARY 964 (5th ed.
1979). Nunc pro tunc orders are allowed in bankruptcy
proceedi ngs where the judge feels that circunstances require it,
as a result of a previous oversight or omssion. In re
Mort gageAnerica Corp., 831 F.2d 97 (5th G r.1987).
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In particular, A& K objects to the bankruptcy judge's finding
of fact that Wight Killen had provided copies of its enploynent
contract to A & Kso that counsel could file an application seeking
aut horization to enploy Wight Killen. The firmasserts that this
finding is erroneous, that no enpl oynent contract ever was provided
to A& Kby Wight Killen. A & Kclains that the court's finding
was based upon untrue testinony given by Wight Killen at the nunc
pro tunc heari ng.

The firmal so objects to | anguage in the opinion whereby the
court found that Wight Killen perforned services for the Debtor
from approxi mately October 14, 1992 through the first week of
Decenber 1992, "[i]n reliance on counsel's representations and
assurances that they would take care of filing the application to
enpl oy. " In re El Paso Refinery, L.P., supra, at 419. A & K
contends that even if the enploynent contract and ot her docunents
needed to obtain court approval were delivered to A & K during the
first week of Novenber 1992, as Wight Killen's representative
testified at the hearing, the court's statenent that Wight Killen
relied on A & K's assurances beginning October 14th is clearly
erroneous. A & Kclains that its attorneys did not even neet M.
Dudl ey, Wight Killen's representative, prior to October 23, 1992.
Moreover, A & K asserts that it told Wight Killen that it would
have to have a copy of the enploynent contract and a certificate of
di sinterestedness, as required by the Bankruptcy Code, before it
could file the enpl oynent application.

The firmal so qui bbl es with the bankruptcy court's findi ng of



fact that A & K was replaced on January 20, 1993 by Debtor's
current counsel, Kenp, Smth, Duncan & Hammond ("Kenp Smth"). A
& K acknow edges that this finding is technically accurate, because
January 20, 1993 is the date the order approving Kenp Smth was
entered. However, A & K contends that Kenp Smth was involved in
this case fromthe outset and had already taken over as Debtor's
primary bankruptcy attorney by early Novenber 1992. A & K also
takes offense at other |language in the opinion whereby the
bankruptcy court, in approving the nunc pro tunc enploynent
application, noted that:

The reason [the application] was never filed was due solely to

the failure of [A & K] to act as they represented they

woul d. . .. Wight Killen was not responsible for their
application not being filed. [A & K] was. It would be unjust

and i nproper to penalize Wight Killen for the failure of [A

& K] to performtheir duties.

In re EIl Paso Refinery, L.P., supra, at 421.

The A & Kfirmasserts that these coments are erroneous and
severely injurious. It clains that up to now A & K has enjoyed a
reputation as an excellent and hi ghly capabl e bankruptcy firm but
now its reputation has been danaged as a result of the published
opinion criticizing it. A & K clains that the opinion could be
used in the future to prevent the firm from being hired in
bankruptcy cases, as court approval is wusually required for a
firms enploynent to represent a bankrupt.

The bankruptcy court denied A & K's Rule 60(b) notion to
revoke t he enpl oynent order and published opinion, noting that A &
Kis not an interested party, nor was it affected by the order in

question. The judge stated that the notion was "at best an attenpt
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to appeal and/or collaterally attack an order previously entered
whi ch has no direct effect upon the novant." A & K appealed to the
district court for the Western District of Texas, which affirned
the bankruptcy court's order denying the notion. Thi s appea
f ol | owed.
STANDARD CF REVI EW

We review a denial of a Rule 60(b) notion only for abuse of
di scretion. Latham v. Wlls Fargo Bank, 987 F.2d 1199 (5th
Cir.1993); First Nationw de Bank v. Summer House Joint Venture,
902 F.2d 1197 (5th G r.1990); Aucoin v. K-Mart Apparel Fashion
Corp., 943 F.2d 6 (5th Gir.1991).

ANALYSI S

At issue is whether Debtor's former counsel, A & K has
standing to file a Rule 60(b) notion. A & Kcontends that it does
have standing. It nakes three separate argunents in support of its
view that it has standing to file a Rule 60(b) notion.

A & K contends that it qualifies as "a party's |egal
representative," as that term is used in Fed RGv.P. 60(b),

enabling it to file such a notion.2 A & Kalso clains that it is

2Federal Rule of Civil Procedure 60(b) provides that "[o]n
nmoti on and upon such terns as are just, the court may relieve a
party or a party's legal representative froma final judgnent,
order, or proceeding (enphasis added)" in certain situations,
including inter alia: (1) m stake, inadvertence, surprise, or

excusable neglect; ... (3) fraud (whether heretofore denom nated
intrinsic or extrinsic), msrepresentation, or other m sconduct
of an adverse party; ... or (6) any other reason justifying

relief fromthe operation of the judgnent (enphasis added).

Fed. R Bankr.P. 9024 nmakes Fed. R Cv.P. 60 applicable to
bankruptcy proceedings. Thus, a party or a party's | egal
representative may file a Rule 60(b) notion in a bankruptcy
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a "party in interest" under 11 U.S.C. 8§ 1109(b) and has status to
intervene in the proceedings via a Rule 60(b) notion because it is
debtor's former counsel and therefore a creditor of the debtor's
estate.® Moreover, A & K argues that it is entitled to standing
under principles of justice.

We are not persuaded by any of A & K's argunents that it has
standing tofile a Rule 60(b) notion. This opinion wll separately
address each of the three theories under which A & K clainms to
derive standing.

1. "A party's legal representative"

A&Kclains that it neets the definition of "a party's | egal
representative" for purposes of Rule 60(b) because it served as
Debtor's counsel. W reject this argunent. The phrase "a party's
| egal representative" neans one who stands in the place and stead
of another, such as an heir at law. Mbay Chem cal Co. v. Hudson
Foam Pl astics Corp., 277 F.Supp. 413 (S.D.N.Y.1967).

The term was intended to reach "only those individuals who
were in a position tantanmount to that of a party or whose | ega
rights were otherwise so intimately bound up with the parties that
their rights were directly affected by the final judgnent." Kem

Mg. Corp. v. Wlder, 817 F.2d 1517 (11th Cir.1987).% The Kem

pr oceedi ng.

3Section 1109(b) provides, in pertinent part, that "[a]
party in interest, including ... a creditor ... may raise and may
appear and be heard on any issue in a case under this chapter.”

‘A & K contends that under Kem an attorney for a party may
qualify as a |egal representative under Rule 60(b); however, we
di sagree. The court in Kem anal yzed whet her the novant had
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definition of "legal representative" was cited with approval by
this Court in Harrell v. DCS Equi pnent Leasing Corp., 951 F. 2d 1453
(5th Gr.1992). Qher courts have taken a very sim |l ar approach to
Kemin anal yzi ng standi ng i ssues under Rule 60(b).°

We concl ude that the phrase "legal representative" as used in
Rul e 60(b) does not include counsel within the context of the
attorney-client relationship. W cannot say that A & Kwas in a
position "tantanount" to Debtor's, nor were its rights so
intimately bound up with Debtor's that A& K s rights were directly
af fected by the judgnent.

At | east three courts, including our colleagues of the Tenth
Circuit and the District of Colunmbia Crcuit, have specifically

held that an attorney does not qualify as a "l egal representative"

standi ng by considering whether the final judgnent therein
directly affected any property or other |egal right of the
movant. Andrews & Kurth relies on |anguage therein which
suggests that an attorney may qualify as representative of a
party. However, the novant in Kem was not an attorney;
therefore, the Court's comments are nerely dicta.

See e.g., Inre Ewing, 54 B.R 952 (D.C. Co.1985) (real
estate broker did not have standing to file a notion to
reconsi der denial of Debtor's notion to have broker appointed as
excl usi ve broker for sale of real property); Screven v. United
States, 207 F.2d 740, 741 (5th Cr.1953) (alleged realty owners
did not have standing to set aside judgnent in original
condemati on proceedi ng because they were not parties to such
proceeding); United States v. West WIIlow Apartnments, Inc., 245
F. Supp. 755, 757 (E. D.M ch. 1965) (purchaser at a nortgage
forecl osure sal e | acked standi ng under 60(b) to nove to reopen
the foreclosure decree to seek renoval of the period of
redenption). But cf. In re Casco Chem cal Co., 335 F.2d 645, 651
(5th Gr.1964) (trustee in bankruptcy had standing to bring
action to set aside judgnent in interpleader action ordering
distribution of funds allegedly owed to bankrupt.)
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of a party for purposes of Rule 60(b).® Rule 60(b) on its face
makes no provision for a notion otherwise to be brought by a
party's counsel. In addition, A & K has produced no Fifth GCrcuit
authority on point indicating that the rule notwithstanding its
literal |anguage should be read to include one in A & K s position.
Moreover, even if we were to conclude that an attorney-at-|aw
may in sone circunstances have standing to file a Rule 60(b)
notion, it nust not be overlooked that A & K was not Debtor's
counsel at the tine of the filing of either the nunc pro tunc
application of the Debtor or the 60(b) notion of A& K, but was the
Debtor's fornmer counsel. Even if the term"legal representative"
were construed to include a party's attorney-at-law, the term
certainly should not extend to a party's fornmer counsel. In |ight
of these facts, we cannot say that the bankruptcy judge abused his
di scretion in denying A & K's noti on.
2. Status as a creditor
A & K also clains that it has standing as a creditor to
chal | enge the nunc pro tunc appoi ntnent of Wight Killen under 11
US C 8§ 1109(b). W reject this contention as well, finding it to
be bot h speci ous and di si ngenuous. A & K does not really chall enge

the appointnment of Wight Killen per se; instead, it nerely

Mobay Chemi cal Co. v. Hudson Foam Pl astics Corp., supra;
Rat ner v. Bakery and Confectionery Workers Intl. Union of
Anmerica, 394 F.2d 780 (D.C.Cir.1968) (attorneys did not have
standing to file 60(b) notion for supplenentary fees and expenses
inlitigation which had been settled and dism ssed); Wstern
Steel Erection Co. v. United States, 424 F.2d 737, 739 (10th
Cir.1970) (attorney may not use Rule 60(b) as a vehicle to
resolve his private controversy with a party over his fee).
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objects to the court's coments about A & K in the published
opinion. Thus, A & K s 60(b) notion did not really seek to assert
itsrights as a creditor; instead, it sought to renedy the court's
characterization of A & K's performance in its role as Debtor's
prior counsel.’” Had A & K opposed the appoi ntmrent of Wight Killen
because it was afraid its position as a creditor mght be
conprom sed, i.e., that funds expended toward Wight Killen's
enpl oynent woul d j eopardi ze A & K's chance of being paid, it could
have done so; however, A & K did not oppose the appoi ntnent at the
hearing—enly the IRS did. A & K nerely quibbles with the reasons
enunci ated by the bankruptcy judge in his approval of Wight
Killen's enploynent. In light of these facts, we reject as
meritless A &K s argunent that it isentitledto file a Rule 60(b)
nmoti on seeking revocation of the order by virtue of its status as
a creditor.
3. "Interests of justice"

W alsoreject A&K s argunent that the interests of justice
require that their Rule 60(b) notion be granted. The bankruptcy
judge was in an optimal position to determ ne whet her the argunents

forwarded by A& Kin its notion warranted relief under Rule 60(b).

‘See, e.g., Ratner, supra, in which fornmer attorneys sought
to reopen dismssed litigation in order to obtain additional fees
and expenses. The Court noted that, although forner counsel
contended they should be allowed to file a 60(b) notion because
"notice of the settlenent and dism ssal was not given to them
they [did] not assert entitlenent to notice as a party or as
counsel for any party to the case, but only because of their
interest in additional fees and expenses (enphasis added)."
lbid., at 782. Simlarly, A & Kis not seeking to have the
opi nion withdrawn in behalf of the Debtor, but only because of
its own interest in its reputation.
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We cannot say it was an abuse of discretion for the court to deny
the notion, or that the interests of justice require that the
district court be reversed. To the contrary, as a matter of
policy, it would not be in the interest of justice or judicial
econony for federal courts to have to entertain notions fromevery
i ndi vidual who quarrels with the wording of an opinion or clains
of fense at sone | anguage cont ai ned therein.

The bankruptcy court's order and opi nion had no real operative
effect upon A& Kin this case. Although A & K clearly was bl aned
for the delay in filing the enploynent application, the firm was

not fined or forced to pay Wight Killen's fees as part of the

court's order. It was not directly penalized at all by the judge's
ruling. In fact, A & K admttedly did not even know about the
opinion until nonths after it was issued. Whet her the judge's

characterization of A & K's performance regardi ng the enpl oynent
application in this case mght have sone negative effect on the
firmin the future is speculative at best. W are not persuaded
that this is a situation in which the interests of justice require
that the opinion be withdrawn. Accordingly, A& K s "interests of
justice" argunent fails as well.
CONCLUSI ON

Fi nding no abuse of discretion, we AFFIRM the denial of A &

K's Rule 60(b) notion.
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