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Appeal from the United States District Court for the Wstern
District of Texas.

Before WSDOM JONES and EMLIO M GARZA, Circuit Judges.

EMLIOM GARZA, Crcuit Judge:

The district court affirmed a bankruptcy court order voi ding,
under the Texas Constitution's provisions governing honestead
rights, a pre-petition transfer of debtor Hope G Canp's property.
Betty MDaniel, claimng title to the property, appeals the
district court's judgnent. W reverse and renand.

I

Hope Canp was nmarried to Betty MDaniel's father, who is now
deceased. In his will, MDaniel's father bequeathed to Canp title
to a house located on La Manda Street in San Antoni o, Texas (the
"La Manda property"). Thereafter, Canp evicted MDaniel fromthe
La Manda property and sold it to David L. GQutierrez. At the tine
Canmp evicted her, McDaniel had Iived in the house for approxi mately
Si X years.

McDani el bel i eved that she held superior title to the La Manda



property by virtue of a bequest from her grandnother, and sued
CQutierrezinatrespasstotrytitle action. MDaniel successfully
obt ai ned bot h possessi on of the house and a noney judgnent for back
rent against Qutierrez, and Gutierrez filed a breach of warranty of
title suit against Canp in state court.

Canp failed to file an answer in the breach of warranty suit,
and the state court entered a default noney judgnent in GQutierrez'
favor. |In order to determ ne what properties Canp owned that coul d
be used to satisfy his noney judgnent against her, CQutierrez sent
post -j udgnent interrogatories and requests for adm ssions to Canp.
CQutierrez asked Canp to admt that she had "abandoned any honest ead
claim|[she] may have in and to" a house |ocated on Linda Drive in
San Antoni o, Texas ("the Linda property”). At that tine, Canp was
living in the Linda property and had |ived there for approxi mately
twenty-three years.

When Canp failed to answer the discovery requests, the state
court issued an order conpelling her to answer. Wen Canp failed
to conply with the order, CQutierrez filed a notion for sanctions
agai nst Canp. Wen Canp did not reply to the notion, the court
i ssued a sanctions order (1) deemi ng her to have admtted that she
had "abandoned any and all honestead cl ai mshe may have had" to the
Li nda property, (2) declaring that the Linda property was not her
homestead, and (3) "prohibiting [Canp] from introducing into

evi dence docunents or testinony to support the exenpt status of



[the Linda] property."! The court also issued a wit of execution,
and the Bexar County Sheriff levied on the Linda property and
noticed it for sale. Gutierrez bought the property, and |ater
transferred title to MDaniel to satisfy the noney |udgnent
McDani el had earlier obtained against him

After the sale of the Linda property, Canp filed a bankruptcy
petition and clainmed the Linda property as her honestead. The
bankruptcy court refused to give res judicata effect to the
sanctions order that had declared that Canp had abandoned her
homestead claimto the Linda property. Instead, the court issued
an order declaring that the Linda property was in fact and |aw
Canp' s honest ead. The court also voided the sheriff's sale.
McDaniel filed an interlocutory appeal fromthe bankruptcy court's
order, and the district court affirned. McDani el appeal s,
contendi ng that both the sanctions order and subsequent judici al

sale of the Linda property were valid, and that the bankruptcy

1'n pertinent part, the sanctions order stated that the
Li nda property and anot her house owned by Canp:

are not the respondent HOPE CAMP, | NDI VI DUALLY AND AS
EXECUTRI X OF THE ESTATE OF HENRY H. CAMP s honest ead;
and are not exenpt from execution, for all of which |et
execution issue; and

2. The matters contained in the Plaintiff's Request for
Adm ssions directed to Respondent HOPE CAMP,

| NDI VI DUALLY AND AS EXECUTRI X OF THE ESTATE OF HENRY H
CAMP are deened adm tted;

3. The Respondent HOPE CAMP, | NDI VI DUALLY AND AS
EXECUTRI X OF THE ESTATE OF HENRY H. CAWP is shall [sic]
be prevented from supporting any cl ai mshe may have or
may ever have that the parcels of real property

descri bed above are or ever were exenpt from execution
as her honest ead.



court should have given the sanctions order res judicata effect.
I

McDani el contends that the bankruptcy court inproperly reached
the question of the honestead character of the Linda property.?
The district court held that "the bankruptcy court's determ nation
that Canp satisfied her burden of establishing the initial
honmest ead character of the [property] was not clearly erroneous”
because "it was undisputed that Canp occupied the [property]
continuously as her honestead for approximately 23 years."
McDani el argues that under the state court's sanctions order, Canp
was prohibited fromcl ai m ng the Linda property as her honestead in
t he bankruptcy court.

McDani el contends that the sanctions order was a valid final
judgnent, and that the bankruptcy court should have given res
judicata effect to the state court's decrees that the Linda
property was not Canp's honestead and that Canp be prevented from
"supporting" a honestead claimto the property. The district court
held that "the Sanctions Oder did not establish that Canp had
"abandoned' her honestead claimto the [Linda property] as a matter

of law, "% and that "post-judgnent discovery is sinply not capable

2\ review a bankruptcy court's findings of fact for clear
error; and when the district court has affirned the findings,
our review for clear error is strict. In re Kenp, 52 F.3d 546,
550 (5th Gr.1995). W review the bankruptcy court's concl usi ons
of | aw de novo. Id.

3 "The right to a honestead in a particular tract of |and,
havi ng once vested by ownership and use, is presuned to conti nue
until there is affirmative proof of abandonnent.' " Truman v.
Deason (In re N land), 825 F.2d 801, 808 (5th G r.1987) (quoting
McFarl and v. Rousseau, 667 S.W2d 929, 931 (Tex. App.—€or pus
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of overriding the protection afforded to honestead cl ai mants under
t he Texas Constitution."

A court may invoke the doctrine of res judicata to bar
consideration of a claimalready presented to a Texas court upon
finding: "(1) that the prior judgnent was rendered by a court of
conpetent jurisdiction; (2) that there was a final judgnent on the
merits; (3) that the parties, or those in privity wwth them are
identical in both suits; and (4) that the sane cause of action is
i nvolved in both suits." Sutherland v. Cobern, 843 S.W2d 127, 130
(Tex. App. —Fexarkana 1992, wit denied). I f, however, the court
that rendered the prior judgnent |acked jurisdiction, the judgnent
is void and has no res judicata effect.* A party may collaterally
attack a void judgnent. See Holloway v. Starnes, 840 S.W2d 14, 18
(Tex. App. —Bal l as 1992, wit denied) ("Acollateral attack is proper
only if the judgnent is "void in law' "), cert. denied, --- U S.

----, 114 S.C. 93, 126 L. Ed.2d 60 (1993); Dews, 413 S.W2d at 805

Christi 1984, no wit)). Under Texas l|law, "[a]bandonnment of a
honmestead requires both the cessation or discontinuance of use of
the property as a honestead, coupled with the intent to
permanent |y abandon the honestead.” W nmack v. Redden, 846 S. W 2d
5, 7 (Tex. App. —Fexarkana 1992, wit denied).

‘See Sanders v. Brady (In re Brady, Tex., Mun. Gas Corp.),
936 F.2d 212, 218 (5th Cr.) ("Under Texas |aw, before the
doctrine of res judicata will apply, the court rendering the
prior judgnent must have had jurisdiction over the dispute."),
cert. denied, 502 U S. 1013, 112 S.Ct. 657, 116 L.Ed.2d 748
(1991); see also Poynor v. Bowi e Indep. Sch. Dist., 627 S. W 2d
517, 519 (Tex. App.—+Ffort Wrth 1982, wit dismid) ("A void
judgnent is not res judicata in a subsequent suit involving the
sane parties and subject matter."); Dews v. Floyd, 413 S.W2d
800, 805 (Tex.C v. App. TFyler 1967, no wit) ("Wiere a court
rendering judgnment does not have jurisdiction, the judgnent is
voi d and cannot operate as res adjudicata; it neither binds,
bars, nor estops anyone." (enphasis omtted)).
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("When the judgnent is not nerely erroneous, but an absolute
nullity, it can have no binding force or effect, either in the
tribunal in which it is rendered, or in any other in which it may
be brought in question." (enphasis omtted)).> Under Texas | aw,
courts have no jurisdiction where they lack 1) jurisdiction over
the person of a party or the party's property, 2) jurisdiction over
the subject matter, 3) jurisdiction to enter the particular
j udgnent rendered, or 4) capacity to act as a court. St eph .
Scott, 840 F.2d 267, 270 (5th Cr.1988); accord Austin |Indep. Sch.
Dist. v. Sierra Cub, 495 S . W2d 878, 881 (Tex.1973); Holl oway,
840 S.W2d at 18 (citing Cook v. Caneron, 733 S.W2d 137, 140
(Tex. 1987)).

As a court of general jurisdiction, the trial court had
subject-matter jurisdiction over Qutierrez's breach of warranty
suit. See Tex. Const. art. 5 8§ 8 ("District court jurisdiction

consi sts of exclusive, appellate and original jurisdiction of al

Thus, the treatnent of a void judgnent differs fromthat of
a voi dabl e judgnent: "Absent one of those rare circunstances
t hat nakes the judgnent "void,' the nere fact that action by a
court ... is contrary to statute, constitutional provision or
rule of civil or appellate procedure nakes it "voi dable' or
erroneous." Mapco, Inc. v. Forrest, 795 S.W2d 700, 703
(Tex.1990). Wen a judgnent is nerely voidable, "[t]hat the
j udgnent nmay have been wong or prem sed on a legal principle
subsequent|y overrul ed does not affect application of res
judicata." Segrest v. Segrest, 649 S.W2d 610, 612-13 (Tex.),
cert. denied, 464 U.S. 894, 104 S.Ct. 242, 78 L.Ed.2d 232 (1983);
see al so Schein v. Anerican Restaurant Goup, Inc., 852 S.W2d
496, 497 n. 1 (Tex.1993) (noting that "the fact that "a judgnment
may have been wong or prem sed on a | egal principle subsequently
overrul ed does not affect the application of res judicata.' "
(quoting Victoria County Cooperative Co. v. National Steel Prods.
Co., 704 S.W2d 80, 82 (Tex.App.—=<€orpus Christi 1985, wit ref'd
n.r.e.)).



actions, proceedings, and renedies...."). Fromthis jurisdictional
base, the trial court properly entered a default judgnent after
Canp's failure to answer. See Tex.R Civ.P. 239 (governing entry of
default judgnents). The Texas Rules of Cvil Procedure further
all ow a "successful party" at any tine after rendition of judgnent
to "initiate and maintain in the trial court in the same suit in
which said judgnent was rendered any discovery proceeding
aut hori zed by these rules for pre-trial matters.” Tex.RCvVv.P
62la. Canp's refusal to answer post-trial discovery requests and
the nmotion for sanctions led to the sanctions order entered by the
trial court. See Tex.R G v.P. 215 (governing sanctions for abuse
of discovery).

Accordingly, the trial court had general jurisdiction to

sanction Canp, but that does not end our inquiry. "[When the
Legislature creates a right, it can also restrict the renedies
avai | abl e and the neans of determ ning their enforcenent." Teston

v. Blue Cross & Blue Shield, 861 S.W2d 387, 390 (Tex.App.-Austin
1992, no wit) (noting, in benefits context, that trial court
| acked jurisdiction to render judgnent on renmedy when proceedi ngs
were not in conpliance with statutory restrictions). Concerning
homestead rights, the courts operate under limted jurisdiction

Thus, even if a court has general jurisdiction to act, a judgnent
is void if the actual action taken orders a renedy not within the

court's jurisdiction.®

6See Crawford v. Kelly Field Nat'l Bank, 724 S.W2d 899, 901
(Tex. App. —San Antonio 1987, no wit) (holding that although
jurisdiction to enter sanctions order existed, jurisdiction to
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In this case, therefore, the issues require us to determ ne
whet her the state trial court sanctions order declaring the Linda
property not Canp's honestead and the trial court's order of sale
contravened such a jurisdictional restriction. At first blush
Rul e 215 woul d seemto allowtrial courts to enter "such orders in
regard to the failure [to respond to discovery] as are just,"
i ncluding "an order that the matters regardi ng which the order was
made or any other designated facts shall be taken to be
establ i shed" and "an order refusing to all ow the di sobedi ent party
to support or oppose designated clains or defenses, or prohibiting
hi mfromintroduci ng designated matters in evidence." Tex.R Gv.P.
215(2)(b). However, the character of the sanctions inposed by the
trial court—+he declaration that the Linda property is not
homestead property, not exenpt from execution, and order of
executi on—+equires us to examne the jurisdiction of the trial
court over the "subject matter"—anely the honestead—gi ven the
| anguage of the Texas Constitution. See Tex. Const. art. XVI, 8§ 50
("The honestead ... shall be, and hereby is protected fromforced
sale, for the paynent of all debts [except those provided for in
this section]."); accord Curtis Sharp Custom Hones, Inc. .
A over, 701 S.W2d 24, 25 (Tex. App. —bPallas 1985, wit ref'dn.r.e.)

("Since the purported equitable lien was inposed by judicial

order renedy that nodified judgnent no | onger existed because
nmodi fication remedy no |onger available if nore than thirty days
had el apsed since judgnent); cf. Downs v. City of Fort Wrth,
692 S.W2d 209, 212 (Tex.App.—Fort Wrth 1985, wit ref'd n.r.e.)
(stating, in discussion of appeal tinme limts, that "[i]f a
judgnent were granted in contravention of a mandatory statutory
provision it would be a void judgnent.").
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decree, we nust examne the jurisdiction of the trial court in that
case over the subject matter, to-wit: the honestead, in view of
t he | anguage of the constitution.").

The Texas Suprene Court has defined "jurisdictional power" in
this sense to nean "jurisdiction over the subject matter, the power
to hear and determ ne cases of the general class to which the
particular matter belongs.” Mddleton v. Mirff, 689 S . W2d 212,
213 (Tex. 1985). "[ T] he constitutional provision against forced
sales of honesteads is of a mandatory character and it has been
held with considerable unanimty that forced sales of property
constituting a honestead are void and subject to collateral attack,
even when the honestead character of the property is not
affirmatively di scl osed by the record.” Curtis Sharp Cust omHones,
701 S.W2d at 27. "[l]n dealing with the subject of the sale of a
honmestead,” a court is not acting under general powers, but "is
actingwthinaspecially limted field of jurisdiction declared by
the Constitution and statutes.” Cine v. N blo, 117 Tex. 474, 8
S.W2d 633, 638 (1928). Consequently, if the sanctions order and
order of sale constitute a "forced sale of honestead," the tria
court's judgnent is void. See Niblo, 8 SSW2d at 638 ("A decision
[ under general jurisdiction] ... would be entitled to no force and
effect in so far as the court in rendering it overstepped its
acquired jurisdiction or its powers under the law ").

It is plausible to suggest that because the sanctions order
decl aring that the Linda property was not Canp's honestead does not

inand of itself "force" the sale of the property, the declaration



cannot contravene the constitutional restriction. The sanctions
order, however, operated in the nature of an equitable Iien,
thereby creating a cloud on Canp's title. See Henderson v. Bel knap
(I'n re Henderson), 18 F.3d 1305, 1310 (5th Cr.) (holding that
judicial order was equitable lien and inpaired exenption under
federal |aw because created cloud on title to honestead property
even t hough unenforceable), cert. denied, --- US ----, 115 S. C

573, 130 L. Ed. 2d 490 (1994). Moreover, because the validity of the
order of sale depends on the validity of the declaration,’” we

cannot view each action in isolation. Thus, if the declaration

inproperly inpaired a honestead right, we will not ignore "the
practical real life effects of an unenforceable judicial lien on a
Texas honestead.” In re Henderson, 18 F. 3d at 1310; see also In

re Nland, 825 F.2d at 814 (denying equitable |ien against
honmest ead because ot herw se woul d render constitutional protections
"al nost neani ngl ess" (citation omtted)).

McDani el argues that the sanctions order is valid as a proper
determ nati on of honmestead. Courts of general jurisdiction do have

jurisdiction to determ ne whether a property is a honestead,® and

™[ Al properly abstracted judgnent never attaches to a

homestead so long as it remai ns honestead property.” 1Inre
Henderson, 18 F.3d at 1308. Thus, if the Linda property is
Canp' s honestead, the order of sale cannot attach. |[If the

declaration is valid, however, the Linda property is no |onger
Canmp' s honestead. Consequently, the order of sale would not be
acting upon a honestead and woul d not contravene the
constitutional prohibition. However, the overall effect, if the
property is indeed Canp's honestead, would be a sale of honestead

property.

8See Pace v. MEwen, 617 S.W2d 816, 819
(Tex. G v. App. —Houston [14th Dist.] 1981, no wit) (holding that
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once such a determnation is made, res judicata can apply. See
Mosl ey  v. Ti cor Title Ins. Co. , 875 S.W2d 10, 11
(Tex. App. —Eastland 1994, wit denied) (noting that res judicata
applies to honestead dispute only if prior court had subject matter
jurisdiction through a proper adjudication and upholding prior
judgnent because it was in conpliance wth constitutiona

protections).® There exists a distinction, however, between the
determ nation of whether an existing, proper lien was correctly
applied and the inposition of a new lien wthout a prior
determnation of its propriety. See Msley, 875 S.W2d at 11
(noting distinction between "the adjudication of an existing lien
and the inposition by the court of a previously non-existing
lien"). In the former situation, the prior court exercises its
jurisdiction to determ ne whether a property was a honestead, and

then if, and only if, the property is not a honestead, the court

i nposes the lien. In the latter situation, the court inposes the
lien wi thout conducting the required honestead determ nation; it
is this lien that the constitutional provision prohibits.

Accordingly, res judicata can apply only if the trial court

actually and properly determ ned the honestead question prior to

trial court had jurisdiction "to determ ne that the property in
gquestion was not [claimant's] honestead").

°Cf. Johnson v. \Watley, 45 S.W2d 766, 768
(Tex. G v. App. &al veston 1932, wit ref'd) (refusing to all ow
party to retry honestead i ssue because prior court had conducted
full trial of that issue); Tuerpe v. George W Saunders Live
St ock Commi ssion Co., 259 S.W 649, 650-51 (Tex. G v. App. —San
Antonio 1924, wit dismid wo.j.) (sane).
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i ssuing the order of sale.?

McDani el argues that by failing to answer, Canp waived her
right to contest the propriety of the trial court's honestead
determnation at a |ater date and to prove that jurisdiction was
| acki ng. Al t hough parties nust plead jurisdiction, waiver can
apply. See Tex.R CGv.P. 90. (governing waiver of pleading
jurisdiction). This waiver, however, applies only to the pl eading
of jurisdictional facts, not to their existence. See Trevino v.
Allstate Ins. Co., 651 S.W2d 8, 12 (Tex.App.—-ballas 1983, wit
ref'dn.r.e.) ("[Waiver of pleading of a fact does not constitute
wai ver of proof of that fact."); Northrup v. OBrien, 474 S. W 2d
614, 617 (Tex.CG v. App.—ballas 1971, no wit) (stating that waiver
"does not dispense with proof of essential jurisdictional facts").
"An om ssion of, or defect in, the jurisdictional allegations wll
be waived if the defendant fails to call it to the court's
attention before judgnent, provided that the proof upon the trial

establishes the court's jurisdiction." Mercer v. Phillips Natural

1°See Curtis Sharp Custom Hones, 701 S.W2d at 27 ("[T]he
former judgnent [ordering sale] can stand only when the record
di scl oses that the issue of whether honestead exists has been
determ ned adversely to the one claimng the honestead
exenption...."); Tucker v. Cole, 215 S.W2d 252, 255
(Tex. G v. App. Fexarkana 1948, wit ref'd n.r.e.) (requiring "an
affirmative show ng in the decree that the question was
adj udicated in the judgnent |eading up to the sale"); Johnson v.
Echols, 21 S.W2d 382, 383 (Tex.C v. App. —Eastland 1929, wit
ref'd) ("[A] judgnment foreclosing an attachnent lien on land is
not conclusive of the defendant's honestead rights in the
attached | ands where no issue regardi ng such honestead rights has
been made by the pleadings of either party."); Tobar v. Losano,
25 S.W 973, 974 (Tex.C v. App. 1894, no wit) ("It is well settled
that the foreclosure of an attachnment does not adjudicate the
honmestead right, unless that issue is raised in the suit in
connection with which the attachnent is foreclosed.").
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Gas Co., 746 S.W2d 933, 939 (Tex. App.-Austin 1988, wit denied).
Accordingly, a party's waiver is not effective if the underlying
facts of jurisdiction are absent. See Mercer, 746 S.W2d at 939
(looking to whether jurisdictional facts existed, not nerely
whet her they were pled); Poynor, 627 S.W2d at 519 (noting that
parties cannot wai ve subject matter jurisdictional defects). |If,
therefore, the proceedings resulting in the sanctions order did not
rai se the i ssue of whether the property was Canp's honestead, the
sanctions order was not a determ nation of honestead and the tri al
court would have had no jurisdiction to issue the order of sale.

In the request for adm ssions, CGutierrez asked Canp to admt
whet her she had abandoned any honestead claim in the Linda
property. "When honestead rights are once shown to exist in
property, they are presuned to continue, and anyone asserting an
abandonnent has the burden of pleading and proving it by conpetent
evi dence. " Norman v. First Bank & Trust, 557 S.W2d 797, 801
(Tex. G v. App. —Houston [1st Dist.] 1977, wit ref'd n.r.e.).
Abandonnment is a question of fact. See Coleman v. Banks, 349
S.w2ad 737, 741 (Tex.CGv.App.-bPallas 1961, wit ref'd n.r.e.)
("[ Al bandonnment of a honestead is a question of fact to be
determned in each case fromthe entire evidence before the court
or jury....").

A party may attenpt to satisfy its burden to prove factua
i ssues by requesting an adm ssion from the opposing party. See
Tex. R G v.P. 169(2) ("Any nmatter admtted under this rule is

concl usi vel y est abl i shed as to t he party maki ng t he
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admssion...."). |If the opponent fails to answer the request, the
factual issue is deened admtted. See Marshall v. Vise, 767 S. W 2d
699, 700 (Tex.1989) ("An adm ssion once admtted, deened or
otherwise, is a judicial admssion, and a party may not then
introduce testinobny to controvert it."). Should the deened
adm ssi ons supply the necessary el enents of the requesting party's
proof, a court may enter judgnent on the requesting party's cause

of action.! Consequently, resolution of a question solely on

1See al so Ransey v. Criswell, 850 S.W2d 258, 259
(Tex. App. —Fexarkana 1993, no wit) ("[When tinely response is
not made to a request for adm ssions, the matter is admtted
W t hout the necessity of a court order."); Texas Enployers' Ins.
Ass'n v. Bragg, 670 S.W2d 712, 715-16 (Tex. App.—orpus Christi
1984, writ ref'd n.r.e.) (noting that questions were deened
admtted with or without a court order if no answer to request
for adm ssions); Frierson v. Mdern Mut. Health & Acc. Ins. Co.,
172 S.W2d 389, 393 (Tex. G v. App. Waco 1943, ref'd w.o.m)
("[T]he effect of a party's failure to answer inquiries in
adverse party's witten request for admssion ... is conparable
to a "legal adm ssion' nade in the applicable pleadings of a
party, so as to preclude his denial of such facts on the trial of
the case.").

12See Ranmsey, 850 S.W2d at 260 (holding that when party's
deened adm ssions supplied all elenents necessary to support
j udgnent, judgnent was proper); Agristor Credit Corp. v.
Donahoe, 568 S.W2d 422, 427 (Tex. G v. App. Waco 1978, writ ref'd
n.r.e.) (holding that when deened adm ssions established al
el ements of claim claimhad been established as a matter of
law); Frierson, 172 S.W2d at 393 (holding that because admtted
facts "established in favor of [requesting party] every fact
tendered by its pleadings, ... it was the duty of the trial judge
to apply the law to the facts so established and render judgnent
accordingly"); see also Parras v. MlLelland, 846 S.W2d 44, 46
(Tex. App. —<orpus Christi 1992, wit denied) ("[T]he | egal effect
of a party's failure to answer inquiries inits witten request
for admssions ... is to present the case to the trial court on
the agreed statenent of facts ... [and] it is the trial judge's
duty to apply the lawto the facts so established and render
j udgnent accordingly.").
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deemed adm ssions constitutes adjudication of that question.?®3
Allowng Canp to challenge that adjudication in the bankruptcy
court would eviscerate the protections Texas |law provides to a
party who properly obtains and relies on judicial adm ssions. !
Canp essentially contends that because the Texas courts
liberally construe the constitutional restriction against forced
honest ead sal es, ® we should nmake an exception and disregard the

ordinary |legal effect of her adm ssions. W decline. The Texas

BWe have held in other circunstances that under Texas | aw,
a di scovery sanction operates as a determnation on the nerits.
See Besing v. Hawthorne (In re Besing), 981 F.2d 1488, 1493-94
(5th Gr.1993) (stating that discovery sanction—dism ssal wth
prej udi ce—eperated as a determ nation on the nerits under Texas
law (citing Mossler v. Shields, 818 S.W2d 752, 754 (Tex.1991);
Logan, 736 S.W2d at 931); Dillard v. Security Pacific Brokers,
Inc., 835 F.2d 607, 608 (5th Cr.1988) (holding that dism ssal as
sanction for discovery abuse qualified as judgnent on nerits).

The Texas courts have acted simlarly. See, e.g.,
Greater Houston Transp. Co. v. WIlson, 725 S.W2d 427, 430
(Tex. App. —Houston [14th Dist.] 1987, wit ref'd n.r.e.)
(giving res judicata effect to default judgnent entered as
sanction for discovery abuse); Tucker v. Cole, 215 S. W2d
at 254-56 (holding that settlenment decrees constituted ful
adj udi cati on of honestead question).

4See Logan v. First Bank, 736 S.W2d 927, 930
(Tex. App. —Beaunont 1987, wit ref'd n.r.e.) ("[S]anctions ..
serve to deter violations of the discovery rules."); id. at 931
("We believe that the sanctions inposed by the trial court would
be neaningless if the [sanctioned party] were allowed to raise
the sanme matters again in this case.").

15See Simank v. Alford, 441 S.W2d 234, 237
(Tex. G v. App. —Austin 1969, wit ref'd n.r.e.) (stating "generally
accepted rule that honmestead |laws are to be |iberally construed
to effectuate their beneficent purpose"); Gann v. Mntgonery,
210 S.W2d 255, 258 (Tex.C v. App. —+Fort Worth 1948, wit ref'd
n.r.e.) ("The courts have always given a |liberal construction to
the Constitution and Statutes to protect the honestead rights.
However, the courts cannot protect that which is not
honmestead. ") .
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courts explicitly have given adm ssions their ordinary | egal effect
in the honestead context, both to award and to deny a finding of
honest ead. ** Canp's adm ssion that she had abandoned her honest ead
interest in the Linda property thus established the factual basis
for the trial court's determ nation that the Linda property was not
her honest ead. Consequently, the constitutional honestead
provi sions no | onger applied, and the trial court had jurisdiction
to i npose execution on the Linda property.

Because the sanctions order and order of sale conplied wth
the first Sutherland requirenment of jurisdiction, we turn to the
remai ning elenents—finality, identity of parties, and identity of
cause of action. The parties!” and the issues are identical;
therefore, the remaining question is whether the sanctions order
and order of sale constituted a final judgnent. "A post-judgnent

order disposing of all matters placed before the trial court in the

8See, e.g., Steenland v. Texas Comrerce Bank Nat'l Ass'n,
648 S. W2d 387, 390 (Tex.App.—Fyler 1983, wit ref'd n.r.e.)
(all owi ng addi ti onal proof of honestead only because adm ssions
did not preclude facts necessary to determ ne honestead issue);
Cox v. Messer, 469 S.W2d 611, 614 (Tex.C v. App. Fyler 1971, no
wit) (using adm ssions to establish honestead facts); Al exander
v. Al exander, 373 S.W2d 800, 805 (Tex. G v.App. —€orpus Christi
1963, no wit) (finding conclusive judicial adm ssion that
conceded honestead right to another party); Sumers v. Butler,
284 S. W 2d 954, 956 (Tex.C v. App. bBallas 1955, wit ref'd n.r.e.)
(hol ding that once adm ssions established that property was
honmestead, "the fact issue as to whether the [property] was
homest ead went out of the case").

YAfter Qutierrez prevailed in the breach of warranty action
agai nst Canp, he assigned his interest in the property to
McDani el to satisfy a judgnent MDani el had agai nst him
Accordingly, both the state court action and the bankruptcy
proceedi ng share the sanme parties in interest. |ndeed, Canp does
not challenge this point.
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post -judgnment notion is a final and appeal able order."” Wl m v.
Gonzal ez, 822 S.W2d 302, 304 (Tex. App.—San Antonio 1991, no wit)
(citing Allen v. Allen, 717 S.W2d 311 (Tex.1986)); see also
Collier Servs. Cor p. V. Sal i nas, 812 S W2d 372, 374
(Tex. App. —€orpus Christi 1991, no wit) (stating that postjudgnent
di scovery order was final and appealable if it "finally di sposed of
the newy asserted clains"); Transceiver v. R ng Around Prods.
581 S.W2d 712, 712 (Tex.C v.App.—ballas 1979, no wit) (holding
t hat postjudgnent order was final and appeal abl e because di sposed
of all issues); cf. Arndt v. Farris, 633 S.W2d 497, 500 n. 5
(Tex.1982) ("Trial court orders granting or denying particular
postj udgnent discovery requests are not appeal able until a final
judgnent is rendered disposing of all issues between the
parties."). The sanctions order and order of sal e disposed of all
questions raised by Gutierrez, that is, whether he could |levy on
the Linda property to satisfy the judgnent on his breach of
warranty claim Accordingly, the orders are final.18

We therefore hold that the sanctions order and order of sale
constituted a valid judgnent under Texas |lawthat conplied with all
the requirenments for application of res judicata. A Texas court
woul d therefore have barred Canp fromraising the honestead claim
i n subsequent actions. Accordingly, the bankruptcy court shoul d

have acted |i kew se and have given the sanctions order and order of

8The orders are also final for the purposes of collateral
attack because Canp did not appeal them See Curtis Sharp Custom
Honmes, Inc., 701 S W2d at 24 (stating that prior judgnent was
final because no appeal was taken fromit).
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sale res judicata effect. See In re Besing, 981 F.2d at 1494
("[F]ederal courts nust give the Texas judgnent the sanme preclusive
effect it would have had in a Texas court.").
11
For the foregoing reasons, we REVERSE the judgnent of the
district court, and we REMAND to the district court wth
instructions to remand to the bankruptcy court for further

proceedi ngs consistent with this opinion.
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