UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 94-41310

JUSTI SS O L COMPANY, | NC.

Pl ai ntiff/ Cross- Def endant/
Appel | ant,

VERSUS
KERR- MCGEE REFI NI NG CORPORATI ON,

Def endant / Count er - Cl ai nant /
Appel | ee.

Appeals fromthe United States District Court
for the Western District of Louisiana

February 28, 1996
Before JOLLY, DUHE, and DENNI'S, Circuit Judges,
DUHE, Circuit Judge:
Kerr-McCGee Refining Corporation (“Kerr-MGee”) owns and
operates an oil refinery in Cotton Valley, Louisiana. In early
1990, the alum numfloating roof of a crude oil storage tank ("Tank

29") at the Cotton Valley refinery collapsed.? Kerr- McCee

' Tank 29, built in 1938, was a 55,000 barrel crude oil storage
tank. The tank was 114 feet in dianeter and approximately 30 feet

high. |t was accessible either by ascending a | adder leading to
the man way on the tank’s roof or through a side nman way | ocated a
few feet above ground |evel. In 1979, a cone-shaped al um num

floating roof was installed inside the tank to act as a barrier to
t he escape of vapors emtted by the materials stored therein. The
floati ng roof was danaged beyond repair, collapsed, sank into the
tank, and becane partially subnerged in the contents at the bottom
of the tank. The collapsed roof cane to rest in the bottomof the
tank at an angle slanting upward from one side that actually
contacted the floor to the other side that remai ned about four (4)



contacted Baker Tank Conpany, a division of Justiss G| Conpany,
Inc. ("Justiss"), and solicited a bid for the nmanufacture and
installation of a newfloating roof. In response, Ken Mbose, Baker
Tank Conpany’s Construction Manager, tel ephoned Gerald Collins, the
Kerr-McCGee Plant Mnager. During this conversation, Collins
requested that Mose submt a separate proposal for dismantling
and renovi ng the col | apsed roof frominside the tank. Mose agreed
to submt this bid, and asked to view the job site.

After nmeeting with Collins, the two nen went to Tank 29 and
were joined by Herschel Jones, Kerr-MGCee' s Mintenance Forenan.
Moose clinbed to the top man way and | ooked inside the tank to
evaluate its condition and the floating roof. Kerr-MGee had
renmoved nost of Tank 29's contents and was continuing to wash and
to vacuumthe inside of the tank. Mose was satisfied that Baker
Tank Conpany could renove the roof, and upon Collins’ indication
that they had the job, agreed to deploy a crew to the refinery.
Over the three days that followed Mose s visit, Kerr-MCee
continued to wash Tank 29 and utilized hi gh-pressure steamto free
it of hydrocarbon vapors.

Subsequently, Justiss and Kerr-MGee contracted for the

renoval of the floating roof.2 Under the contract, Justiss was

feet off the tank floor and above the side man way.

2 The district judge found the Kerr-MGee Construction or Field
Services Agreenent was the contract between the parties. Def.’s
Ex. 17. Addi tionally, he found this agreenent incorporated the
Baker Tank Quotation, submtted by Baker Tank as a bid for doing
this work, and the Terns, Conditions and Contractual Cbligations
docunent acconpanying the quotation. Pl.’s Exs. 21, 23.
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obligated to provide all |abor, supervision, materials, tools,
equi pnent, and services needed to conplete the job. Furt her,
Justiss warranted that the work woul d be perforned i n a good, safe,
wor kmanl i ke manner in conformty wth the highest industry
standards.® Kerr-MGee was obligated to first "clean[] and gas
free[]" the tank, and to test the concentration of hydrocarbon
vapors in the tank's atnosphere each norning before the Justiss
crew entered.* Although Kerr-MGee was only required to test the
tank once every norning, Justiss could request additional testing
at any tine.>. ““[Confined or enclosed space’ neans any space
having a limted neans of egress, which is subject to the
accunul ation of toxic or flammble contam nants or has an oxygen
deficient atnosphere. Confined or enclosed spaces include .

storage tanks . . . .” 29 CF.R § 1926.21(b)(6)(ii) (1989)
(submitted into evi dence as Def.'s Ex. 39). ° This termrefers to

3 These obligations were i nposed by the Kerr-MGee Construction or
Field Services Agreenent, paragraphs 1 and 5, and Appendi x A
Def.’s Ex. 17.

4 The Baker Tank Quotation provided: “Tank to be cleaned and gas
freed by others [i.e., Kerr-MCee].” Pl.’s Ex. 21. Likew se, the
Ternms, Conditions and Contractual Obligations docunent, in the
section titled “Tank Repair Wrk (Hot Wrk),” required that prior
to any on-site work by Baker Tank Conpany, Kerr-MGee nust ensure
that the follow ng work has been conpl et ed:

Tank is enptied, cleaned, decontam nated and freed of all
product, hazardous material, toxic and expl osive gasses, and
is maintained at all tinmes in a safe condition.
All pipe lines are disconnected and/ or bl anked.

Pl."s Ex. 23.

5 Tank 29 was a “confined space.’ See 29 C F R 8§
1926.21(b) (6) (ii) (1989) (submitted into evidence as Def.’s Ex.
39). Industry standards require, for safe operations in a confined
space

i ke Tank 29, that the space be gas free.
The term “gas free” is defined in the industry as a |ower

3



the use of a portable Conbustible Gas and Oxygen Alarmto sanple
at nosphere for conbusti ble gases and vapors.’

The Justiss crew arrived at the refinery on Tuesday, March 6,
1990, and reported to the Kerr-MCee offices. Wile there, Darwi n
Par ker, Manager of Operations and Safety at the refinery, gave the
crew foreman, Thomas MKel vey, safety panphlets that he and his
crewwere to read and to sign prior to commencing work. After al
t he signed panphlets were coll ected,® Parker took the Justiss crew
to Tank 29. Anot her Kerr-MGCee enpl oyee sniffed the tank, obtained
an L.E.L. reading of less than 10% and issued a hot work permt
aut horizing the crewto go to work.

The Justiss crew worked for three and a half to four days
W t hout i ncident. Each norning before the Justiss crew entered
Tank 29, a Kerr-MGCee enpl oyee sniffed the tank, obtained an L. E. L.
reading of less than 10% and gave MKelvey a hot work permt.
McKel vey signed each hot work permt verifying that all necessary
precautions had been taken and that work coul d begin.

On the fourth day of work, Sunday, March 11, 1990, Kerr-MCee
i ssued a hot work permt to MKelvey around seven o'clock in the
morning that was effective until five o0'clock that evening,
provided conditions inside the tank did not change. McKel vey' s
crew consisted of three |aborers, Steve Vega, Chris Doyle, and
Ricky Martin. After working all norning, the crew broke for | unch,
returned about an hour later, reentered the tank, and comrenced
wor ki ng again. Shortly thereafter, a Kerr-MGee enpl oyee charged
wth the responsibility of refueling the air conpressor that
powered the ventilation fan bolted to the side man way of Tank 29
asked McKelvey if the crew would take their afternoon break early
so he could refuel the conpressor and go hone. MKel vey agreed and
the crew took a fifteen to twenty mnute break. When they
returned, Vega, Doyle, and Martin went back into Tank 29 via the
top man way while MKelvey went to his truck sone seventy to one
hundred feet away to retrieve a can of gasoline. Before MKel vey

explosive limt (“L.E. L.”) reading of 10% or less. See { eaning
Pet rol eum St or age Tanks, APl Publication 2015, 8§ 2.2.1, 2.2.3 (Am
Petroleum Inst., 3d ed., Sept. 1986) (submitted into evidence as
Pl.”s Ex. 221). To obtain such a reading, the tank nust be
“sniffed.” “Sniffing” refers to the use of a portable Conbustible
Gas and Oxygen Alarmto sanpl e the at nosphere for conbusti bl e gases
and vapors. If a “sniffing”

of the confined space indicates that the area is gas free, a “hot
wor k” permt may be issued. A hot work permt indicates that the
concentration of conbustible gases

in a confined space |like Tank 29 is at a level suitable for the
saf e use of spark-producing tools over a designated period of tine.

8 McKel vey testified that, although he signed the booklet
certifying he had read it, he in actuality had not. 25 R at 145.
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returned, while Vega, Doyle, and Martin were inside, Tank 29
expl oded. All three nen inside the tank were killed.?®

After settling the clains of the deceased workers’ famlies,
Justiss sued Kerr-MGee on theories of tort and contract to recover
its |l osses. Kerr-MGCee countercl ai ned asserting breach of contract
by Justiss, and seeking damages for the destruction of its
property. A nine day bench trial was held. At the conclusion of
the trial, D strict Judge Donald E. Walter found that the source of
fuel for the explosion and flash fire was vapors emtted from
gasol i ne brought into Tank 29 by the Justiss crew. Accordingly, he
held Kerr-MCGee free from fault. Further, he ruled in favor of
Kerr-NtE?e on its counterclaim Justiss appeal ed, asserting five
errors.

Dr. George M MCormick, Il, who autopsied the bodies, testified
that all three nen died alnbst instantly. 22 R at 114-15. More
specifically, Dr MCormck stated the cause of death for Chris
Doyle and Steve Vega was “[i]nhalation of flame, snoke and/or
superheated gas” resulting in acute cardiorespiratory failure, with
t he concussive force of the expl osion being a contributing factor.
As for Ricky Martin, the cause of death was “acute carbon nonoxi de
poi soni ng” frominhaling snoke, flane and/ or superheated gas, also
resulting in acute cardiorespiratory failure. Pl."s Ex. 144
(summaries of Dr. McCorm ck’s autopsy findings).

Addi tionally, both experts classified the fire in Tank 29 as

a “deflagration,” or flash fire. This is consistent with the
testi nony of other witnesses on the scene that fire did not |inger
after the expl osion. See, e.qg., 22 R at 56-57 (testinony of

Herschel Jones); 25 R at 111 (testinony of MKelvey that he did
not recall ever seeing any flanes).

10 The specific errors asserted were:

(1) The Trial Court's application of "Cccams Razor", as a
controlling | egal precedent is an erroneous and i ncorrect view
of the law and an abuse of discretion.

(2) The Trial Court's finding of fact, as to the source of
fuel for the fire, is not supported by substantial evidence
and is clearly erroneous.

(3) The Trial Court's favorable ruling on the Kerr-MGCee
Counterclaim was based on a standard of proof far |less than
required by law, i.e. a preponderance of the evidence.

(4) The Trial Court failed to follow and apply the doctrine
of strict liability.

(5 The Trial Court failed to follow and apply the |aw of
contract.



|. Error One

Justiss argues the district court erred by applying Occam s
razor as controlling I egal principle in deciding which evidence of
the events leading to the explosion and flash fire in Tank 29 to
credit. More precisely, Justiss argues that the district court, in
relying on this prem se, applied an incorrect |egal standard in
making its factual findings.' Justiss contends that we should
discard the district court’s factual findings and conduct de novo
review of the trial record in accordance with applicable law to
ascertain the true cause of these deaths.

In his oral findings, Judge Walter stated:

The testinony has suggested nunerous theories as to how the
tank exploded. Cearly Tank 29 was not gas free at the tine
of the explosion. The explanations of why the tank was not
gas free range from the very sinple to indeed the hyper-
conpl ex. | have used COCccamis razor which is as wvalid
juridically as it is scientifically. Basically Hol conb's
[sic] razor is that the sinplest of conpeting theories should
be preferred over nore conplex or subtle ones.

28 R at 71-72.1'2 Though Justiss interprets this statenent to

indicate that Judge Walter's fact-finding was confined by Occam s

Original Brief of Justiss G| Conpany, Inc., at vi.

11 Justiss conplained, "Wth due respect to the Trial Court, there
is no jurisprudential authority for the application of “~Occam s
Razor' as a controlling juridical principle." Oiginal Brief of
Justiss Q1 Conpany, Inc., at 15. Conti nui ng, Justiss argued,
"More inportant, the Trial Judge has based his entire ruling on an
unprecedented juridical concept, i.e. "Cccanms Razor'." |d.

12 Occam's, or Cckhaml's, razor has been defined as "the phil osophic
rule that entities should not be nultiplied unnecessarily."”
Webster's Third New International Dictionary (Unabridged) 1561
(Philip B. Gove, ed. in chief, 1981). Whil e Judge Walter's
interpretation may not fit squarely wth this dictionary's
definition, his understanding does find support in the
jurisprudence. See, e.d., Conmm ssioner of Internal Revenue V.
Engle, 464 U.S. 206, 230, 104 S.C. 597, 611 (1984) (Bl acknmun, J.,
di ssenting); Brown v. Vance, 637 F.2d 272, 281 (5th Cir. 1981);
Al abama- Tennessee Natural Gas Co. v. Federal Power Commin, 359 F. 2d
318, 335 (5th Gr.), cert. denied, 385 U S. 847, 87 S.Ct. 69
(1966); Swann v. Qivier, 22 Cal. App. 4th 1324, 1329 ( Cal. C.
App. 1994); Swi erupski v. Korn, 419 N Y.S. 2d 87 (N Y. App. Dv.
1979); Stockbridge Sch. Dist. v. Departnent of Pub. Instruction
Dist. Boundary Appeal Bd., 531 NW2d 624 (Ws. C. App.), review
granted, 537 N.W2d 570 (1995).




razor, this interpretation is msguided. Judge Walter's oral
reasons nmake clear that his findings were not nerely an exerci se of
this 14th Century maxim but were based upon his evaluation and
wei ghing of all evidence presented. |In finding that Justiss' crew
was the source of the fuel, he stated:

This finding is obviously dependent on which MEl vey [sic]

story | believe. That told to the EEMS. workers or that

expressed to OSHA representatives and indeed in this court.

The EMS. workers had no reason to lie. The story nakes

sense. And frankly accepting the rescue workers['] [sic] or

EMS workers['] [sic] version of what MElvey's [sic]

adm ssion was explains all. . . .

.o Under any of [Justiss' several scenarios suggesting

how Kerr-MCee' s conduct caused the fire], hydrocarbons coul d

have reached dangerous levels but [Kerr-MGCee's] version is

nor e persuasi ve.
28 R at 73. Wiile the reference to Occamis razor may be
unfortunate for its potential to create post-judgnent controversy,
Judge Walter's reference to the maximis not inappropriate, because
in fact he did not abdicate his duty as fact-finder. Judge Walter
evaluated the evidence before him weighed it according to his
determnations of credibility and trustworthiness, and drew
reasonabl e i nferences and concl usi ons supported by his findings.
Thus, insofar as Justiss attacks the district court's findings as
made by the application of an allegedly i nproper | egal standard, we
reject this contention and affirm Judge Walter's actions.

1. Errors Two, Three, and Four

Justiss’ assertions two, three, and four are grounded in a

single argunent that the district court erred in finding Justiss

enpl oyees introduced into Tank 29 the source of fuel for the



expl osion and flash fire. For exanple, in disputing the district
court's ruling on Kerr-MGee's counterclains, Justiss states:

In the "Menorandum Ruling" issued on QOctober 26, 1994,
the Trial Court found that the actions of Justiss/Baker Tank
Conpany were "grossly negligent". In his oral ruling the
Trial Court described the crew as "reckless". Such rulings
can only be predicated on the finding that the Justiss crew
brought gasoline into the tank, virtually insuring their own
dem se.

Such a finding and the Trial Court's favorable ruling on
the Kerr-MCGee Counterclaim are totally and conpletely
unsupported by the evidence. A conplete review of the record
w Il show that such a finding is "clearly erroneous" and not
the "truth and right of the case.”

. The Kerr-MGee Counterclai msucceeds (or fails) on
the Trial Court's finding that the Justiss crew introduced
gasoline into the tank.

Original Brief of Justiss G| Conpany, Inc., at 23, 25 (citations
omtted). Li kewi se, Justiss' argunent regarding the district
court's failure to apply strict liability to Kerr-MGee's conduct
is summari zed as foll ows:

The District Court considered opposing Mtions For
Summary Judgnent, regarding the application of Louisiana's
doctrine of strict liability to the fire in Tank 29. Upon
determ ning that the source of fuel for the fire was fl ammabl e
i quids brought into the tank by Justiss enpl oyees, the Court
never reached the issue. Justiss respectfully suggests that,
had the District Judge correctly resolved the question of a
fuel source, that is, found that the evidence clearly
preponderated in favor of a finding that the fuel for the fire
was the residual hydrocarbons left in the tank after Kerr-
McCee's failure to clean it, a correct application of
Loui siana | aw woul d have required the District Court to find
Kerr-McCGee strictly liable for the danages suffered by
Justi ss.

Id. at 28 (enphasis added). Thus, the decisive issue on appeal is
whet her the district court conmtted clear error in finding that
Justiss enpl oyees provided the fuel source for the explosion and

flash fire that resulted in these deat hs.



"Findings of fact, whether based on oral or docunentary
evi dence, shall not be set aside unless clearly erroneous, and due
regard shall be given to the opportunity of the trial court to
judge of the credibility of the witnesses.”" Fed. R Cv. P. 52(a).
A finding of fact is said to be "clearly erroneous" when,
notwi thstanding there is evidence to support it, the reviewng
court upon examnation of the entire evidence is left wth the
definite and firm conviction that a m stake has been commtted.

United States v. United States Gypsum Co., 333 U. S. 364, 395, 68

S.Ct. 525, 542 (1948). This standard precludes a review ng court
fromreversing a finding of the trier of fact sinply because it is
convinced that it wuld have decided the case differently.

Anderson v. City of Bessener City, 470 U.S. 564, 573, 105 S. C

1504, 1511 (1985). |In fact, "[i]f the district court's account of
the evidence is plausible in light of the record viewed in its
entirety, the court of appeals may not reverse it even though
convinced that had it been sitting as the trier of fact, it would
have weighed the evidence differently. Where there are two
perm ssi bl e views of the evidence, the fact-finder's choi ce between
them cannot be clearly erroneous.” 1d. at 573-74, 105 S. C. at
1511. Wth this deferential standard guiding our inquiry, we turn
to the record.

Before addressing the district court’s contested factual
findings, we enunerate those facts which the parties agree are
established by the record: Justiss deployed an inexperienced,

untrained crewto renove this roof, and this crew worked for three



to four days in the residual sludge in Tank 29 w thout incident.
Ei ther the ungrounded electrical junction boxes or the electric
ext ensi on cords enpl oyed by the Justiss crew, which entered Tank 29
by the side man way through a gap beneath the ventilation fan and
whi ch were subnerged at various tinmes in the water and sl udge on
the tank’ s bottom produced sparks that were nore probably than not
the ignition source for the fire. Finally, Justiss admts that,
prior to the explosion, its crew reversed the direction of the
ventilation fan connected to Tank 29, so that the fan was bl ow ng
air into the tank instead of suctioning air out, and that this
provi ded the oxygen necessary to sustain an explosion and flash
fire in the tank.

Wth these facts established, we note that three elenents are
required for an explosion or fire to occur: (1) an ignition source;
(2) a fuel source; and (3) an oxygen source. See d eaning
Petrol eum Storage Tanks, APl Publication 2015, § 2.2.1 (Am
Petroleum Inst., 3d ed., Sept. 1986)(Pl.’s Ex. 221). Justi ss
admts its enpl oyees provided the first and third el enents. Thus,
Wth respect to the cause of the explosion and flash fire in Tank
29, we are concerned only with discovering who is responsible for
provi di ng the fuel source.

Justiss argues the district court erred in not finding that
the fuel source was residual hydrocarbons left in Tank 29 by Kerr-

McCGee as a result of Kerr-MCee' s inadequate efforts to clean the

10



t ank. 13 Continuing, Justiss clains the district court ignored

evi dence preponderating in favor of this conclusion. First,
Justiss contends Kerr-MCee admtted a | ack of specialized skill or
expertise in tank cleaning. Addi tionally, Justiss argues its

expert, H G Nebeker, a chem cal engineer, testified that the tank
was not cleaned according to industry standards, that the nost
i kely source of fuel was residual hydrocarbons trapped either in
the sludge in the bottom of the tank or in the roof or its

pont oons, * and that his exam nation of the results of chem cal

13 Justiss originally clainmed that Kerr-MGee also inproperly
nmoni tored Tank 29. The trial record establishes, however, that at
no time during the job did the Justiss crew request additiona
nmoni t ori ng. See, e.qg., 25 R at 87-88. Further, the parties
agreed that continuous nonitoring would not have prevented this
acci dent because of the nature of the fire. See Reply Brief of
Justiss Ol Conpany, Inc. at 10-11; Supplenental Brief of Kerr-
McCGee Refining Corp. at 2.

14 In this court, Justiss admts there are only two possible
sources for the fuel: residual hydrocarbons resulting fromKerr-
McCee’'s failure to properly clean and gas free Tank 29 or gasoline
brought into the tank by Justiss enpl oyees. At trial, however,
Justiss attenpted to establish two other possible fuel sources.

First, Justiss clained Tank 29 had not been properly or
conpletely isolated from the rest of the refinery prior to the
expl osi on. Accordingly, because the refinery experienced an
“upset” on the day of the explosion, and because Tank 29 was a
“slop” tank prior to becom ng incapacitated by the col |l apsed roof,
Justiss suggested that when Kerr-MGCee' s enpl oyees reacted to this
upset by renoving product fromthe refining process and returning
it to slop tanks, sone of the product or its vapors entered Tank
29. This theory, however, was abandoned by Justiss’ counsel in
brief and at oral argunment, when he admtted the record clearly
showed Tank 29 was properly and conpletely sealed off from the
refinery.

During exam nation of its expert, H G Nebeker, Justiss tried
to devel op a second theory. M. Nebeker hypothesized that vapors
fromoil resting atop a waste-water pond had backed up through the
wast e-wat er drai nage system and were being emtted into the air
surroundi ng Tank 29 fromthe ground drain | ocated adjacent to the
t ank. Because this theory was not set forth in M. Nebeker’s
pretrial report of his findings and opinions, the district court

11



anal yses perforned on sludge sanples taken fromthe tank after the
i nci dent was consistent with an explosion and flash fire fuel ed by
resi dual hydrocarbons. Justiss states that Kerr-MGCGee' s own expert
agreed that residual hydrocarbons were the fuel source, and
consequently, because only two experts testified, the weight of
such testinony was in Justiss’ favor.

To further support its position, Justiss conplains that the
district court relied solely on the equivocal testinony of a single
W tness to support its finding. Justiss argues EEMT. John Byrd
never testified that McKel vey said he took gasoline into Tank 29,
and strenuously points out that MKelvey testified vehenently that
nei t her he nor any nenber of his crew ever took gasoline into the
t ank. Mor eover, Justiss argues that the district court not only
made an i nperm ssible inference fromByrd' s testinony that gasoline
was taken into the tank, but also extended its error by inferring
fromthis finding that a vessel other than MKel vey’ s gas can was
used to transport the gasoline inside. No evidence of another
container was ever provided, other than Kerr-MGCee' s expert’s
specul ation on its existence, and MKel vey’s gas can was proven to
have been found outside of Tank 29 intact and unscathed after the

expl osi on. 1°

sust ai ned Kerr-MCee’' s objection that the theory could not be posed
for the first tinme at trial and that the testinony was therefore
i nadm ssi bl e. Justiss does not contest this ruling, and its
adm ssion that Tank 29 was totally isolated from such externa
fl ows woul d now be sufficient to discredit this view

15 Justiss al so conplained that several key Kerr-MGee docunents
pertaining to refinery activities on the day of the expl osion were
never provided to them Accordingly, Justiss argues a presunption

12



The record nakes clear that the district court, in finding
t hat gasoline brought into the tank by the Justiss enpl oyees was
the fuel source, sinply nmade a credibility choice. Judge Walter
favored the testinony of E . MT. Byrd and rejected MKelvey' s
testinony as untrustworthy. Not only is such a determ nation not
clearly erroneous, but the theory accepted by Judge Walter is

supported by the evidence.

t hat unproduced evidence contains facts unfavorable to the party
failing or refusing to produce it arises in its favor and supports
its position. Herbert v. WAl-Mart, 911 F.2d 1044, 1046 (5th Cr
1990) (citing Wagnore on Evidence 8§ 285, at 192 (Chadbourn ed

1970)).
As the district court noted, “[t]he spoilation [sic] argunent
advances [Justiss] nowhere.” 28 R at 108. The docunents sought

by Justiss and not produced by Kerr-MGCee consisted of the control
roomlog for March 11, 1990, tank sunmary reports for March 10 and
11, 1990, certain refinery gauge reports, and maps of the refinery
and tank farmindicating the | ayout of underground pipelines. The
rel evance of such docunents relates to the theory that the events
surroundi ng the plant upset on the day of the explosion provided
the source of fuel. See 26 R at 18-20, 22, 64 (testinony of
Justiss’ expert, H G Nebeker). Because Justiss conceded this
theory was inplausible at oral argunent, we see neither rel evance
to the contents of these docunments, nor reversible error in Kerr-
McCGee’'s failure to produce them

Al so, Justiss relied on the testinony of Mrvin Avant, a
vacuumtruck driver for Hollingswrth Construction, to assert that
Kerr-MCGee had Tank 29 vacuuned shortly after the fire to dispose
of the remaining sludge and to prevent further evaluation of its
expl osi ve tendency. Avant testified that he recalled vacuum ng
sl udge containing |large anounts of oil from Tank 29 on March 13,
1990, just two days after the accident. When queried by Judge
Wal ter, however, he indicated that his efforts at Tank 29 occurred
nmore |li ke a week after the explosion. 23 R at 188. Additionally,
Kerr-McCGee contradicted Avant’'s testinony wth that of George
Jenkins, a contract |aborer at the refinery in 1990 with whom
Avant stated he frequently worked. Jenkins testified that he and
Avant wor ked together all day on March 13, 1990, at places in the
refinery other than Tank 29. This testinony was corroborated by
Jenkins’ time ticket for Mrch 13, 1990, (Def.’s Ex. 36) and
Avant’s testinony that he recalled working with Jenkins on that
date (23 R at 186-87).

13



EMT. John Byrd' s testinony, taken in context wth the
ci rcunst ances surroundi ng the expl osion, establishes a sufficient
evidentiary basis to support the district court’s inference that
gasoline was present in Tank 29. Under exam nation by Justiss'

counsel, Byrd testified as foll ows:

Q You do specifically recall questioning [ McKel vey] about
what he would want to be doing carrying gas in the tank,
correct?

A Yes, Ma' am

* * %

Q Di d you phrase your questions in what [sic] ternms of what

the hel | ?
A | asked him -- Wien he said -- He told ne that -- MW
answer -- He told ne that | cane out to get a gas can. I

said, sir, what in the hell would want to nmake you carry gas
in a tank for?

The Court: What was his response?
The Wt ness: Hi s response was that's what we were
cl eaning our saws and saw bl ades with, your honor.
* * %
The Court: He didn't -- He didn't tell you

whet her they had previously brought gasoline in there or not;
is that right?

The Wtness: Only thing he said in that regard,
your honor, is that's what we were using to clean the gum off
our saws.

The Court: As | understand your testinony it
went like this. He told you he was going to get gasoline and
you said what the hell would you bring gasoline in there for

and he said that's what we -- were, past tense? That's what
we were cl eaning saws and saw bl ades?

The Wt ness: That's what we were cl eani ng our saws
and saw bl ades with.

The Court: To get rid of the gunk?

The Wt ness: To get rid of the gunk, that was his
exact words.

The Court: That's it?

The Wt ness: That's it.

26 R at 187-89.

14



This testinony is supported by McKel vey’s own testinony that
the saws and equipnment used to dismantle the roof were never

renoved fromthe tank, even at the end of a workday; that the saws

bei ng used were designed to cut wood not netal and were burning up
at a rate of at |east one a day; that on the days prior to the
expl osion, he had gone to a nearby hardware store to purchase
repl acenent saws; that because the day of the explosion was a
Sunday, he assuned this store was cl osed so repl acenent saws could
not be purchased; and that throughout the job he regularly siphoned
gasoline from his truck to fuel the generator that powered the
tools, and in fact was returning to his truck to siphon nore
gasoline at the tinme of the explosion and flash fire.
Addi tional ly, Janmes Starkey, owner of Bayou Anbul ance Service and
a volunteer fireman on the scene, testified that he had a saw
passed out of the tank through the side man way to him“with a | ot
of gunk on it.” 26 R at 163. Starkey’s statenent as to the
“gunk” is corroborated by a photograph of one of the saws renoved
from Tank 29 that displays the saw engul fed in sone substance and
the testinony of a Kerr-MGCee investigator that the saws he vi ewed
appeared “covered with a black, dirty substance.” See Def.’s Ex.
58-1026; PI.’s Ex. 235 at 89. Finally, EMT. Rta Byrd, who
responded to the scene with her husband, John Byrd, corroborated
her husband’ s testinony that McKel vey repeatedly told themwhat the
crew was doing in Tank 29 was “dammed stupid.” 26 R at 190, 195
(testinmony of John Byrd); 26 R at 199, 20 (testinony of Rita

Byrd) . Armed with MKelvey' s testinony, and the testinony of
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unbi ased w tnesses such as Janmes Starkey and the Byrds, the
district court had nore than a sufficient factual basis fromwhich
to infer that gasoline had been brought into Tank 29 by the Justiss
crew on the day of the explosion and flash fire.

The credibility of +this conclusion increases when one
considers that the record establishes that the Justiss crew worked
for at | east three days without incident. On those previous days,
the crew stirred around in the sludge, cut and dismantled the
floating roof, operated their tools and extension cords so as to
generate sparks, and disengaged the ventilation fan two to three
tinmes a day for up to thirty mnutes at atine to renove pi eces of
the roof from the tank. Wiy then did not an explosion or fire
occur earlier if residual hydrocarbons escaping from the sludge
were the fuel source? The logical conclusion is that sonething
changed. The agitation of the sludge was no different. The
evi dence, however, suggests, for the first tinme, the inpetus to
i ntroduce gasoline into the tank environnent on that Sunday to keep

the irrepl aceabl e saws operational . ®

1 The only other alteration to Tank 29's environnment or the work
procedures enployed by the Justiss crew was the reversal of the
direction of the ventilation fan, such that it was now blowing into
the tank i nstead of suctioning air out. Dr. Otha J. Jacobus, Kerr-
McCee’'s expert witness, testified that having the fan blow into
Tank 29 fromthe side man way at the bottom of the tank was highly
danger ous. Because hydrocarbon vapors are heavier than air and
thus lowlying in the tank, blowng air into the tank only served
to accelerate the speed at which these vapors would mx with the
tank’ s at nosphere and produce an extrenely volatile condition. 27
R at 246-47; 28 R at 37. The parties stipulated in the Pretrial
Order that the Justiss crew was responsi ble for reversing the fan.
7 R at 1257.
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The evidence also refutes Justiss’ renmaining contentions.
First, is Justiss’ assertion that the expert testinony concerning
the source of fuel weighs inits favor. Kerr-MGCee s expert, Dr.
O ha J. Jacobus,?!” testified that a small quantity of gasoline
i.e., less than a quart, was consistent with the type of fire that
occurred in Tank 29.'® 27 R at 230-31. Dr. Jacobus also testified
that Nebeker’s theory of hydrocarbons in the sludge was

scientifically unsupportable. 27 R at 229. Finally, Nebeker

7 Dr. Jacobus holds a Ph.D. in organic chem stry, which he defined
as “the study of nolecules conprised principally of carbon and
hydrogen.” 27 R at 199. He taught college courses focusing on
organic chem stry for al nost twenty (20) years, bel ongs to nunerous
research organizations in this field, and has published and
| ectured extensively in the area. Dr. Jacobus has qualified as an
expert in over twenty (20) states and in several federal courts,
including the Western District of Louisiana. He has conducted a
nunber of investigations into chemcal fires and explosions, is
intimately famliar with the OSHA regul ations on confined space
entry procedures, and is capable of testifying as to the proper
met hods of cleaning oil storage tanks. He is a chemst wth
expertise in “chem cal synthesis, analysis, chemcal fires and
expl osions, natural gas explosions, natural gas odorants and
products liability.” [d. at 202.

H G Nebeker was tendered by Justiss as an expert in “refinery
operations, refinery operating protocols, industry standards
insofar as refinery operations and protocols are concerned as wel |
[as] the econom c eval uation of refinery equipnent.” 25 R at 222.
On cross-exam nation concerning his expertise, Nebeker admtted:
Hi s conpany is not in the accident investigation business. In his
nine years with the conpany he has consulted on only two or three
acci dent investigations. He has never consulted in a refinery
expl osi on. He is not an expert in flash points, nor the vapor
concentration necessary to fuel an explosion. He is not a chem st,
nor an expert in chemcal analysis. He is not an expert in L.E L.
readi ngs, tank cleaning, tank nonitoring, or tank ventilation. 25
R at 225-32.

8 Dr. Jacobus did testify that he considered two possi bl e sources
of fuel to be |likely: gasoline or sone other cleaning agent carried
in by the Justiss crew or vapors entrapped within sone entity in
the tank. 27 R at 230. Wen asked by Judge Walter which source
he deened nost |ikely, Dr. Jacobus responded they were “equally
likely.” 28 R at 38.
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acknow edged t hat the sludge sanpl es he revi ewed were i nconcl usive
as to whether the sludge fueled the fire because they were taken
after the fire, and that gasoline could have been a possible fuel
source. 26 R at 83, 88. Thus, the expert testinony is at |east
equal I y wei ght ed.

Additionally, the evidence offers an explanation of the
failure to find a vessel in which the gasoline was transported into
t he tank. Dr. Jacobus stated that if sonething like a plastic
bottle or cup had been used, it nost probably would have been
saturated with the gasoline and fully consuned by the fire.

Finally, the evidence supports the finding that Kerr-MGee
properly cleaned Tank 29. Dr. Jacobus testified that the
procedures fol |l owed by Kerr-MGee satisfied all applicableindustry
standards, that Kerr-MCee's efforts were effective despite the
collapsed floating roof, and that the alternative procedures
suggest ed by Nebeker were not only unnecessary, but al so infeasible
and potential ly dangerous.

Wth this evidence of fuel source before him Judge Walter
f ound:

[Here is what | think happened on March 11, 1990. The

Baker Tank crew entered a gas free tank, 8 percent L.E. L. on

that Sunday norning. They used Skill [sic] saws throughout

t he day. These saws were designed for cutting wood. The

extensi on cords were not secured from possi ble subnersion in

the liquid sludge. Throughout the week these saws had ceased
to function, either burned out or failed in sone manner
necessitating replacenent. Two saws bei ng purchased on March

6, a replacenent saw on March 89 [sic], another replacenent

saw on March 10. The gunk and sludge in the B.S. and W

apparently clogged the saws causing the problem On Sunday

t he saws probably becane i noperabl e again. It was Sunday. As

M. MElvey [sic] said, they couldn't purchase new saws. |

believe they used gasoline in the tank to clean the saw
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bl ades. There were gasoline vapors present in the tank. The
ventil ator fan was turned off for 15 m nutes approxi mately and
then turned on before the nen re-entered the tank. Bl ow ng
in, the fan nerely mxed the vapors with the tank air.
Whet her fromthe Skill [sic] saw sparks, if they had tinme to
get to use themor froman extension cord shortage as has been
suggested or a lighted cigarette, the vapors ignited killing
all three Baker Tank nen crew nenbers in the tank. Thi s
finding is obviously dependent on which MElvey [sic] story
believe. That told tothe EMS. workers or that expressed to
OSHA representatives and indeed in this court.

The EEM S. workers had no reason to lie. The story nakes
sense. And frankly accepting the rescue workers['] [sic] or
EMS workers['] [sic] version of what MEl vey's [sic]
adm ssion was explains all. It is true Kerr-MGee was
obligated by the terns of the contract to provide and nmai ntain
a cl ean and gas free working environnent. The hot work permt
warranted that a specific L.E L. reading had been obtai ned.
Baker Tank could have reasonably relied on those hot work
permts to represent that hydrocarbons had not been rel eased
into the tank by any foreseeabl e neans such as seepage, back
fl ows, seepage fromthe pontoons, [or] slop to the tank. But
that duty did not include responsibility for hazardous,
reckl ess behavior by the [Baker] Tank crew which raised the
L.E. L. percentages. . .

. . Under any of [Justlss several scenari os suggesting
how Kerr-MGee's conduct caused the fire], hydrocarbons coul d
have reached dangerous |evels but [Kerr-NbGee's] version is
nore persuasive. There was no breach. But for the gasoline
in the tank, the tank would have been gas free. Baker Tank
sent a crewthat was conpletely untrained, unfamliar with the
work at hand, the dangers involved or proper precautions.
Once on the job, the Baker Tank crew acted in a manner that
virtually insured an accident. . . . M. MElvey [sic] knew
one thing and one thing only. He had in his hand a hot work
permt and that was all he felt he had to know. He shoul d
have al so known he couldn't bring gasoline in there.
. It was Baker Tank’s conduct that caused the
eprOS|on and resultant |loss of |ife.

28 R at 71-75. Thus, Judge Walter's finding that gasoline
introduced into the tank by the Baker Tank crew provi ded the fuel
source resulted from his weighing the evidence and electing to
credit the proponents of this theory.

Inanon-jury trial, credibility choices and the resol uti on of

conflicting testinony remain the province of the judge, subject
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only to Rule 52(a)'s clearly erroneous standard. Gfford v.

National Gypsum Co., 753 F.2d 1345 (5th Cr. 1985). Thus, "when a

trial judge's finding is based on his decision to credit the
testi nony of one of two or nore wi tnesses, each of whomhas told a
coherent and facially plausible story that is not contradicted by
extrinsic evidence, that finding, if not internally inconsistent,
can virtually never be clear error." Anderson, 470 U S. at 575,

105 S. Ct. at 1512. See also Port Arthur Towing Co. v. John W

Towing, Inc. (In re Conplaint of Port Arthur Towing Co.), 42 F.3d

312 (5th Cr.), cert. denied sub nom Jarreau v. Port Arthur Tow ng

Co., No. 94-2122, 1995 W 388028 (Cct. 2, 1995). Additionally, our
jurisprudence has held that the burden upon an appel |l ant attenpting
to show clear error "is especially strong where the findings are
primarily based upon oral testinony and the [district] judge has
vi ewed t he deneanor and judged the credibility of the w tnesses."

Bryan v. Kershaw, 366 F.2d 497, 499 (5th Cr. 1966), cert. denied

sub nom Brvan v. Kershaw Mg. Co., 386 U S 959, 87 S.C. 1030

(1967). See also 9A Charles AL Wight & Arthur R MIler, Federal
Practice and Procedure § 2586 & n.5 (1995). Accordi ngly, the
district court’s factual findings “cone here well arnmed with the
buckl er and shield” of the clearly erroneous standard enbodied in

Rul e 52(a). Machinery Rental, Inc. v. Herpel (ln re Miltiponics,

Inc.), 622 F.2d 709, 723 (5th G r. 1980) (quoting Horton v. United

States Steel Corp., 286 F.2d 710, 713 (5th Gr. 1961)). Thus, a

review of the entire record in this case does not | eave us with a

"definite and firmconviction that a m stake has been conmmtted,"”
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and so we cannot say Judge Walter's finding as to the source of
fuel was clearly erroneous.
I11. Error Five

As to the fifth error alleged, Justiss failed to develop its
argunent that the |law of contract was not followed and applied by
the district court. This error is nentioned only in the Statenent
of Issues section of Justiss' brief. \Wen an appellant fails to
advance argunents in the body of its brief in support of an issue
it has raised on appeal, we consider such issues abandoned. See

Gann v. Fruehauf Corp., 52 F.3d 1320, 1328 (5th Gr. 1995); Geen

v. State Bar of Texas, 27 F.3d 1083, 1089 (5th Gr. 1994).

Accordingly, we decline to address the nerits of this issue.
| V. Concl usion
For the foregoing reasons, the decision of the district court

i s AFFI RMVED.

DENNI'S, G rcuit Judge, dissenting.

| respectfully dissent.

The trial court commtted an error of law by its evident
assunption or determnation that Kerr McGee owed no |egal duty to
Justiss or its workers to protect them from the obvious
unreasonabl e risks of harm that were involved in the conditions
under which Justiss was proceeding to install a new floating roof

in Kerr McGee’ s crude oil storage tank. The lawis well settled in
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Loui si ana and el sewhere that a person is required to realize that
there will be a certain anount of negligence in the world, and when
the risk becones serious, either because the threatened harmis
great, or because there is an especial likelihood that it wll
occur, reasonable care nmay demand precautions against an
unreasonable risk of harm to another through the negligent or
reckl ess conduct of the other or a third person. Levi v. SSW La.
El ec. Menbership Co-Op (SLEMCO), 542 So.2d 1081, 1084 (La. 1989);
Weaver v. Valley Elec. Menbership Co-Qp, 615 So.2d 1375, 1383 (La.
Ct. App. 1993); Davis v. La. Power & Light Co., 612 So.2d 235, 236
(La. Ct. App. 1992), wit denied, 615 So.2d 336 (1993); Graves v. Lou
Ana Foods, Inc., 604 So.2d 150, 159 (La.C. App. 1992); Putt v.
Daussat, 381 So.2d 955 (La.C.App. 1980); Dragotis v. Kennedy, 250
N.W 804 (Mnn. 1933); Murphy v. Geat Northern R Co, 2 Ir. Rep.
301 (1897).

This basic principle of tort law is elaborated upon in the
authorities cited wth approval in Levi v. SLEMCO, supra. For
exanpl e, Prosser and Keeton on Torts expl ains:

In general, where theriskisrelatively slight, a person
is free to proceed upon the assunption that other people
w Il exercise proper care . . . . But when the risk
econes a serious one, either because the threatened harm
is great, or because there is an especial |ikelihood that
it wll occur, reasonable care nmay denmand precautions
agai nst “that occasional negligence which is one of the
ordinary incidents of human |ife and therefore to be
anticipated.” “It is not due care to depend upon the
exercise of care by another when such reliance is

acconpani ed by obvi ous danger.”

The duty to take precautions agai nst the negligence
of others thus involves nerely the usual process of
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multiplying the probabiliity that such negligence wll
occur by the magnitude of the harmlikely toresult if it
does, and wei ghing the result agai nst the burden upon the
def endant of exercising such care. The duty arises, in
other words, only where a reasonable person would
recogni ze the exi stence of an unreasonable risk of harm
to others through the intervention of such negligence.
It becomes nost obvi ous when t he actor has reason to know
that he is dealing wth persons whose characteristics
make it especially likely that they wll do unreasonabl e

t hi ngs.

W Page Keeton et al., Prosser and Keeton on the Law of Torts § 33,
at 198-99 (5th ed. 1984)(footnotes and citations omtted).

The Second Restatenent of Torts provides that “[a]n act or an
om ssion may be negligent if the actor realizes or should realize
that it involves an unreasonable risk of harm to another through
t he negligent or reckless conduct of the other or a third person.”
Rest at enent (Second) of Torts 8 302A (1984). The comments under
this section are simlar to those of Prosser and Keeton.
Significantly, coment c. states:

As stated in 8 290, the actor is required to know the

comon qual ities and habits of human beings, in so far as

they are a matter of common know edge in the community.

The act or may have speci al knowl edge of the qualities and

habits of a particular individual, over and above the

mnimum he is required to know, or he nmay have speci al
warning that the individual is or is about to be
negligent or reckless in the particul ar case.

ld., cnt. c. (quoted in pertinent part).
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In the present case, Kerr MGee, particularly with its
superior know edge, skill and experience in the storage and
refining of crude oil, should have recognized that the
ci rcunstances and conditions under which the Justiss crew was
proceeding toinstall a newfloating roof in the refinery conpany’s
crude oil storage tank involved an wunreasonable risk of a
conflagration in a refinery endangering its own workers, the
Justiss enpl oyees and the public. The trial court described those
condi tions and circunstances:

They used skill saws throughout the day. These saws were
desi gned for cutting wood. The extension cords were not
secured from possible subnersion in the liquid sludge.
Thr oughout the week these saws had ceased to function,
ei ther burned out or failed in some manner necessitating
replacenent . . . . The gunk and sludge in the B.S. and
W [a]pparently clogged the saws causing this problem.
.. . \Wether fromthe skill saw sparks, if they had
time to get to use them or from an extension cord
shortage as has been suggested or a lighted cigarette,
the vapors ignited killing all three Baker Tank [a
di vision of Justiss] crew nenbers in the tank

Baker Tank sent a crew that was conpletely untrained

unfam liar with the work at hand, the dangers invol ved or
proper precautions. Once on the job, the Baker Tank crew
acted in a manner that virtually insured an accident.
Three of the nenbers had little, if any, prior training

in confined space work. The crew used skill saws
desi gned for wood use, they used gasoline to clean the

saws and bl ades. They used wunsecured electrical
extension cords . :

| must say no one covered thenselves in glory as far as
followng sinple -- Heck, followng their own safety
regul ati ons.

ER 6 (Oal Ruling of July 11, 1994).
The Justiss enployees worked with the obviously hazardous

jerry-built electrical systemin Kerr MCee' s crude oil storage
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tank contai ning hydrocarbon residue located within the Kerr MGee
refinery for several days prior to the accident. During this tine
the tank work site was inspected regularly and was continuously
subject to inspection by Kerr McCGee enpl oyees. Consequently, Kerr
McGee knew or shoul d have known that there was a serious risk of a
detonation or a confl agration caused by sparks fromthe skill saws,
the wiring or the extension connection boxes. The Baker crew | eft
its equi pnent in the tank overnight; the Kerr McCGee i nspection crew
could not have mssed the electrical set-up or the type of
equi pnent that was being used in a tank consi dered danger ous enough
to sniff for gas funes daily. Because the threatened harm was
great and there was an especial likelihood it would occur--as the
trial court put it, the circunstances “virtually insured an
accident” (ER 6)--reasonable care demanded that Kerr MCee take
addi tional precautions against the kind of accident that happened
by requiring safer work procedures, nore frequent inspections of
the work site and nonitoring of the Justiss crew s work habits and
equi pnent . In fact, Kerr MCee owed this duty not only to the
Justiss enployees but also to its own workers and the public as
part of its duty of reasonable care as a prudent oil refinery
oper at or.

The trial court evidently concluded that Kerr MGee owed no
duty to take precautions against any risk that m ght take effect
through a victim s negligence. Instead, the trial court was of the
view that Kerr McGee was only under a duty inposed by contract to

sniff or test the air of the tank each norning to insure that it
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was sufficiently free of gases to permt electrical work at that
tine. The trial court thus erred as matter of law in not
recogni zing and applying the law of Louisisana which inposes a
delictual duty to realize there will be a certain anmount of
negligence in the world and to take precautions against an
unreasonabl e risk through the negligent or reckless conduct of a
victimor third person when the threatened harmis great or there
is an especial likelihood that it will occur. Consequently, the
trial court further fell into legal error in not considering to
what extent Kerr MCGee may have been at fault delictually and in
not proceeding to quantify the degree or percentage of conparative
negligence attributable to each party. La. Cv. Code Ann. art 2323
(1995).+* The judgnents of the trial court should be vacated and
the case should be remanded to it for the application of the

correct principles of |aw
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