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United States Court of Appeals,
Fifth Grcuit.
No. 94-41204.
SARAW PARTNERSHI P, et al., Plaintiffs-Appellants,
V.
UNI TED STATES of Anerica, et al., Defendants-Appellees.
Cct. 31, 1995.

Appeal from the United States District Court for the Eastern
District of Texas.

Bef ore REYNALDO G GARZA, KING and H G3 NBOTHAM Circuit Judges.

REYNALDO G GARZA, Circuit Judge:

Backgr ound

Saraw Partnership, Wl burn A Roberts, Shirley J. Roberts, and
Robert Schl egel (collectively Saraw or the partnership) sued the
United States and Citizens and Southern National Bank (the bank)
pursuant to the Federal Tort Cdains Act (FTCA) for alleged
m shandling of a Veterans' Administration (VA) |oan.? The
partnership was forned in 1984 for the purpose of acquiring
residential real property which was in the process of being
forecl osed on or had al ready been foreclosed. Saraw woul d i nprove
the property for rental use and eventual sale. |In the sane year
that it was fornmed, Saraw purchased parcels of real estate fromthe
United States, acting through the VA Saraw executed nine
prom ssory notes in favor of the VA each of which was given an
i nternal | oan nunber by VA

This dispute centers on the purchase of a property in

The bank acted as a depository for receiving and crediting
of paynents on Saraw s VA | oans.
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Jefferson County, Texas. The VA financed the purchase of the
property and assigned it Loan # 28541. Saraw was to nmake nonthly
| oan paynents to VA and VA was to send a paynent coupon on each
| oan. The paynment coupon contai ned i nformati on such as the paynent
due date, the anmount due, and the VA |oan nunber. The VA sent
Saraw paynent coupons for all of the |oans except Loan # 28541
This failure to send paynent coupons for Loan # 28541 apparently
was caused by an erroneous conputer data entry nmade by one of the
VA s enpl oyees. Saraw notified the VA that it did not have a
paynment coupon for the |oan and sent the paynent for Loan # 28541
with other paynents, designating the checks for Loan # 28541.

Saraw al | eged that the paynents it sent for Loan # 28541 were
applied to their various other |oans, allow ng Loan # 28541 to falll
into arrears. The bank was not permtted to credit | oan paynents
W t hout paynent coupons attached. As a result, the VA twce
forecl osed on the property securing Loan # 28541, pl aced a cl oud on
Saraw s title, continued to demand paynents for Loan # 28541 and
refused to account for and return Saraw s prior paynments. During
the period 1987-1989, Saraw continued to nake paynents on Loan #
28541 while it worked with VA to resolve the dispute. VA admtted
by letter that the problem arose because of erroneous data entry
and VA's failure to correct that erroneous entry.

Saraw settled its claim against the bank but pursued its
action against the VA claimng that the VA acted negligently in
the handling of Saraw s loans. The parties consented to have a
magi strate judge conduct the proceedings. Several pl eadi ngs

followed. The magistrate judge granted Saraw s notion to file a
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fifth anended conplaint but then considered the United States'
alternative notions for dism ssal or summary judgnent. Hol di ng
that the majority of Saraw s clainms were barred under 28 U S.C. §
2680(h) as arising under the tort of msrepresentation, the
magi strate judge dism ssed the action for |lack of subject matter
jurisdiction. Saraw noved for a new trial and new judgnent. The
court denied Saraw s notion and Saraw ti nely appeal ed. W hear the
appeal to decide whether the plaintiffs have alleged an action
under m srepresentation which is barred or have nade a perm ssi bl e
negl i gence cl ai m under FTCA.
Di scussi on

A. Standard of Review

We review de novo the magistrate judge's grant of the Rule
12(b) (1) notion to dism ss for | ack of subject matter jurisdiction.
Hobbs v. Hawkins, 968 F.2d 471, 475 (5th Cr.1992). This Court
will not affirmthe dism ssal "unless it appears certain that the
plaintiff[s] cannot prove any set of facts in support of [their]
claimwhich would entitle themtorelief.” 1d. (internal quotation
and citation omtted). Since this matter cones to us from a
di sm ssal pursuant to Fed. R CGv.P. 12(b)(1), we nust take as true
all of the allegations of the conplaint and the facts as set out by
t he appell ant. Garcia v. United States, 776 F.2d 116, 117 (5th
Cir.1985). Because we find that plaintiff could prove facts
denonstrating negligent performance of an operational task on the
part of the United States, we reverse the decision of the
magi strate judge.

B. Liability Under FTCA
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The United States as a sovereign is imune fromsuit except
as it has consented to suit. WIlianmson v. U S.D. A, 815 F. 2d 368,
373 (5th G r.1987). The FTCA provides that the United States can
be liable in tort for any

negligent or wongful act or om ssion of any enpl oyee of the

Governnment while acting within the scope of his enploynent,

under circunstances where the United States, if a private

person, would be liable to the claimnt in accordance with the

| aw of the place where the act or om ssion occurred.
28 U.S.C. § 1346(b). There are several exceptions to this consent
to be sued which nust be strictly construed in favor of the
gover nnent . Atorie Air Inc. v. F.A A, 942 F.2d 954, 958 (5th
Cir.1991). The exception relevant to this dispute is that which
bars clains "arising out of ... msrepresentation.” 28 US. C 8§
2680(h). This exclusion enconpasses clains for negligent as well
as intentional msrepresentation. WIIlianson, 815 F.2d at 377 & n.
8. It also covers both affirmative acts of m srepresentation and
om ssions of material fact. MNeily v. United States, 6 F.3d 343,
347 (5th Cr.1993).

The magistrate judge dismssed on the grounds that the

plaintiffs alleged the tort of m srepresentation, stating that

Al t hough the chain of events in this case may have started

wth a mstake in key-punching an address on a conputer data

sheet, the damages asserted in this case were caused by the

governnent allegedly failing to conmunicate to the plaintiff

that there was a problemwth its | oan paynents.
Saraw clains contra that its all eged damages arose primarily from
the negligent keystroke. The governnent asserts that the
magi strate judge properly held that any danages arose from VA's

alleged failure to communicate to Saraw the problens with the | oan

thus Saraw s claimis barred under the m srepresentati on excl usion



© 00 ~N oo o b~ w N P

I N T e T T T = = Y
O O 0o N o o M WwWN -, O

of FTCA, 28 U.S.C. 2680.

As is evident from this conflict, the line between what
constitutes a permssible negligence claim and a Dbarred
m srepresentation claim has not been clearly delineated. Thi s
Circuit has no clear precedent commanding a result in this case.
However, the 9th Crcuit recently had a chance to consider the
troubl esone di stinction between negligence and m srepresentationin
a case involving facts simlar to those now before us.

In Mundy v. U S., 983 F.2d 950 (9th G r.1993), the plaintiff
(Wal ter Mundy, a Northrop Corporation enployee) sued the United
States under the FTCA for negligently handling his request for a
hi gher security clearance. The governnent m sfiled a docunent and
t hen overl| ooked t hat docunent during the processing of his security
clearance, resulting in a denial of security clearance. The
governnent then communi cated the result of the security clearance
process to the plaintiff's enployer who pronptly term nated the
plaintiff. The issue in that case was whether the plaintiff's
cl ai mwas based on negligent m srepresentation fromthe governnent
or fromits negligent performance of an operational task. The
court turned to United States v. Fowl er, 913 F.2d 1382, 1387 (9th
Cir.1990) for guidance:

Courts have had difficulty in determning whether a claimis

one for msrepresentation. The concept is slippery; any

m srepresentation i nvol ves sone underlyi ng negligence and any

negligence action <can be characterized as one for

m srepresentati on because anytine a person does sonet hing he

explicitly or inplicitly represents that he will do the thing

non-negligently. Quild v. United States, 685 F.2d 324, 325

(9th Cir.1982). To determ ne whether a claim is one for

m srepresentation or negligence the court examnes the

di stinction

between the performance of operational tasks and the
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communi cation of information. The governnent is |iable
for injuries resulting fromnegligence in performance of
operational tasks even though m srepresentations are
collaterally involved. It is not |iable, however, for
injuries resulting from comrercial decisions nmade in
reliance on governnent m srepresentations. Fow er, 913
F.2d at 1387 (quoting CGuild, 685 F.2d at 325).

Mundy, 983 F.2d at 952. The Mundy court reasoned that

Mundy's negligence claim focuses on the performance of an
operational task—the processing of a requested security
cl earance—+ather than the comunication of information....
Al t hough t he gover nnment necessarily communi cated the result of
this operational task to Northrop, the conmunication was not
a msrepresentation: the security clearance had in fact been

deni ed. Viewed in this way, the comrunication was only
collaterally involved in Mindy's inquiry. The governnent's
al l eged operational error—everlooking a msfiling in

processi ng Mundy's security cl earance—+emai ns the focal point
of this suit.

Id. Thus the Ninth Crcuit held that the clai mwas not based on a
m srepresentation and allowed the claim ld. at 953. The
comuni cati on—+the accurate conveyance of the results of the
security cl earance processi ng—was only col laterally invol ved; the
negligence at the heart of Mundy's clains lay in the processing
errors of msfiling and the failure to discover the msfiling. Id.

The court belowcorrectly cited Mundy but incorrectly applied
it to the facts of this case. In our estimation, the decision of
the magi strate judge m sapprehends the source of this conflict and
the nature of msrepresentation. We will ook to the essential act
t hat spawned the danmages. In doing so, we reach a conclusion
simlar to that of the Ninth Crcuit.

The erroneous keypunch for Loan # 28541 was the causa si ne qua

non for all the problens that followed.? This case is not about

2Cf. Rednond v. United States, 518 F.2d 811 (7th G r.1975)
(where m srepresentations were the sine qua non in chain of
causative events on which claimof conplaint was founded, claim
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reliance on faulty information or on the Ilack of proper
i nformati on; rather, the gist of this case is the governnent's
carel ess handling of Saraw s | oan paynents. As in Miundy, any | ack
of comuni cation on the governnent's part seens collateral to the
fact of the mshandling of Saraw s paynents. The court erroneously
characterized Saraw s claim as one under m srepresentation. The
pr oper focal poi nt of this suit IS t he al | eged
negligently-perfornmed operational task of the governnment. Thus,
Saraw should be allowed to bring an action under FTCA

Additionally, we note that "the essence of an action for
m srepresentation is the comuni cati on of m sinformation on which
the recipient relies.” Block v. Neal, 460 U S. 289, 296, 103 S.C
1089, 1093, 75 L.Ed.2d 67 (1983) (enphasis added). The record in
this case is replete with evidence that Saraw did not rely on the
| ack of communi cation by VA that there were problens with the | oan.
Rat her, Saraw notified VA when t he paynent coupon was noticed to be
m ssing and has attenpted since then on nunerous occasions to undo
the effects of the erroneous keypunch. Saraw conti nued to nake
paynments precisely to avoid the kind of harm apparently caused by
the governnent's erroneous keypunch (foreclosure, clouded title,
etc...). Where there is no detrinmental reliance on an all eged
m scomruni cation, no claimfor msrepresentation is nade. Ware v.
United States, 626 F.2d 1278, 1283 (5th Cr.1980). We believe
under these facts that the m srepresentati on excl usion does not
apply.

W REVERSE the dismssal by the court bel ow and REMAND f or

was barred under 28 U.S.C. § 2680(h)).



1 further proceedings in accordance wth the opinion of this Court.



