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EDITH H JONES, G rcuit Judge:

The principal question in this case is whether the
district court correctly nade available to the public anong the
records of this crimnal prosecution the presentence report (PSIR)
prepared on appellant Huckaby. Al t hough the federal rules now
mandate that the presentence report be disclosed to the defendant
and his attorney, the report is ordinarily kept confidential to
protect the sentencing process, the defendant's privacy interest,
and t hose peopl e who have cooperated with crimnal investigations.
No statute or rule, however, requires that presentence reports
remain confidential after the sentencing hearing has occurred;

information contained in the PSIRis often divulged at sentencing



hearings. The interests of justice counsel that before any such
reports be made public, the court find conpelling, particularized
ci rcunst ances that outweigh the noted interests in non-discl osure.
In this case, the trial court concluded that such conpelling
circunstances exist. W agree wth his findings, and affirmhis
extraordinary order.! Appellant's other contentions relating to
hi s sentence and conviction lack nerit.

BACKGROUND

Appel I ant Huckaby, currently a state district judge in
Loui si ana, cane under investigation for incone tax evasion. He was
charged in an information filed June 29, 1994, with one m sdeneanor
count of failing to file an inconme tax return for cal endar year
1987, in violation of 26 U.S.C. § 7203. The next day, Huckaby and
the United States filed a proposed pl ea agreenent in which Huckaby
woul d plead guilty in exchange for the governnent's agreenent not
to prosecute himfor any other tax offense of which it then knew.
The district court refused to accept the plea agreenent. Huckaby
then pled guilty to the information.

In a lengthy PSIR, the probation office concluded that
Huckaby had not filed any tinely federal inconme tax returns for
nearly twelve years, that he had simlarly failed to file tinely
returns for his law practice, and that he had not filed tax returns
to the state of Louisiana for nmuch of this period. He persuaded

the Gty of Shreveport, Louisiana, which he earlier served as a

1 A notions panel of this court granted a prelimnary stay of the order

on Novenber 18, 1994. The prelimnary stay was vacated by order of this court
i ssued January 9, 1995. Thi s opinion states the reasons for the January 9 order
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counci l man, not to withhold inconme tax on his salary. Wen pressed
by the IRS, he filed returns on sone occasions. Hi s financi al
records were in disarray, however, naking the conputation of unpaid
taxes difficult. Nevert hel ess, as reflected on the PSIR the
I nternal Revenue Service estimated the total taxes owed by Huckaby
for tax years 1981 t hrough 1992 as being $146, 311. 25, excl usive of
penal ties and interest.

Huckaby' s prosecuti on has been highly publicized in his
home t own of Shreveport. Community opinion has deeply divided over
whet her Huckaby should be prosecuted at all or whether, for his
violation of public trust, his punishnent should be stern and
exenpl ary. Judge Walter read a prepared statenent at Huckaby's
sentencing hearing in which he chastised the governnent for
prosecuti ng Huckaby's case as a m sdeneanor rather than fel ony tax
evasion and criticized Huckaby for inplying that he was being
singl ed out for prosecution because he is black. According to the
court, thereis afirmy held and wi dely di ssem nat ed opi ni on anong
Huckaby's friends and sone Shreveport public officials and
comunity | eaders that "the defendant is being prosecuted because
he is black and because he has raised hinself to a position of
power within the conmmunity." Judge WAlter referred to letters he
had recei ved, which characteri zed Huckaby's crinme as a "m stake" or
“error." Judge Walter briefly summarized the offense-related

conduct described in the PSIR? and derided Huckaby's attenpt to

2 The district court cited statements in the PSIR concerning
def endant's use of his clients' trust funds as his own; his evasion of $1, 000 of
sales tax by lying about his residence; his failure to file state inconme tax
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shift blanme from hinself for his consistent failure to file tax
returns tinely. The judge concl uded:

Because of the w despread m sconcepti ons about

this case, I'mgoing to take the unusual step
of filing the presentence report, together
wth your objections, into the record, for

anyone who is interested in the truth.

The judge then sentenced Huckaby to a twelve-nonth term of
imprisonment plus a fine of $5,000, and a one-year term of
supervi sed rel ease; he also ordered Huckaby to pay IRS the ful
amount of taxes due for 1987.

On appeal, Huckaby contends that the district court
shoul d not have rejected the plea bargain; that the court nade two
errors in assessing the offense | evel for sentencing purposes; and
t hat he abused his discretion in ordering public disclosure of the
PSIR and objections thereto. W consider first the matter of the
presentence report and then di scuss Huckaby's other issues.

Dl SCUSSI ON

Al t hough Fed. R Cim Pro. 32(c) requires the
preparation of a presentence investigation report in nost crimnal
cases, the rule does not expressly prohibit disclosure of the
report after sentencing. Neverthel ess, the rule continues a
| ongstandi ng practice of treating presentence i nvestigationreports

as confidential and not public docunents. It prohibits disclosure

returns for at | east nine years and to pay over $24,000 of state income tax; his
failure to tinely file his federal inconme tax for twelve years; his failure to
file anincone tax return for 1989 and hi s evadi ng the paynent of taxes for those
years; his unlawfully stopping the city from withholding taxes on his city
council salary and his failure to keep records of the thousands of dollars
flowi ng through his law firm
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of the PSIR even to the defendant or his counsel when, in the
opi ni on of the court

The report contains diagnostic opi ni ons which,

if disclosed, mght seriously disrupt a

program of rehabilitation; or sources of

information obtained wupon a promse of

confidentiality, or any other information

which, if disclosed, mght result in harm

physical or otherwise, to the defendant or

ot her persons.
Rul e 32(c)(3).

Notwi t hstanding the rule's silence, "in both civil and
crimnal cases the courts have been very reluctant to give third
parties access to the presentence i nvestigation report prepared for

sone other individual or individuals. United States Dept. of

Justice v. Julian, 486 U S 1, 12, 108 S. C. 1606, 1613 (1988)

(enphasis in original). There is a "general presunption that
courts wll not grant third parties access to the presentence

reports of other individuals.”" United States v. Smth, 13 F. 3d

860, 867 (5th Cir. 1994), cert. deni ed, us __ , 114 s o

2151 (1994).

The ordinary confidentiality of presentence reports is
supported by powerful policy considerations. These my be
sumari zed briefly, for they have been di scussed at | ength in ot her

opinions. See, e.d., Julian, supra; United States v. Corbitt, 879

F.2d 224, 230-35 (7th Gr. 1989); United States v. Schlette, 842

F.2d 1574 (9th Cr. 1988), opinion anended, 854 F.2d 359 (9th G

1988); Durn v. Bureau of Prisons, 804 F.2d 701, 704-05 (D.C. G

1986) . First, the defendant has a privacy interest in the
presentence report because it reveals not only details of the
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of fense but, in the broadest terns, "any other information that may
aid the court in sentencing . . ." A PSIRroutinely describes the
defendant's health, famly ties, education, financial status,
mental and enotional condition, prior crimnal history and
uncharged crines. That the defendant has pled guilty or been
convicted of a crinme does not require the dissemnation of his
entire personal background in the public domain. And despite the
care with which they are prepared, PSIR s do not conformto the
rules of evidence and may contain errors. Rule 32 affords a
def endant an opportunity to object to errors and requires the court
to resolve any factual disputes over its accuracy, but the PSIRIis
not wusually rewitten to renove msinformation. Hence,
m sunder st andi ngs about a defendant could easily arise from the
routine publication of PSIR s

Second, as a repository of investigatory evidence about
the defendant's involvenent in crimnal activity, the PSIR often
relies upon confidential informants or sources of information and
may i nclude facts obtained fromproceedi ngs before the grand jury,
which are otherwi se secret. Were the confidentiality of
presentence reports to be freely or regularly breached, the
governnent's access to information needed for crim nal
i nvestigation would be severely conprom sed.

Third, relevant to the sentencing process alone, the
court depends heavily upon the PSIR to fulfill the mandate of the
Sentencing Guidelines and inpose a just sentence. Disclosure of

such reports to the public may stifle or discourage that vita



transm ssion of information by the defendants, whose contribution
to a PSIRis significant, and by cooperating third parties.

Wiile the reports thenselves have historically been
treated as confidential, however, the sentencing hearings in which
their contents may be disclosed are not. For this reason, it is
difficult to conceive that confidentiality of the information in a
PSI R nust be maintai ned under all circunstances, and no court has
so held. Instead, a standard simlar to that which regul ates the
di scl osure of grand jury proceedi ngs has evolved. As the Seventh
Circuit stated in Corbitt, only where a "conpelling, particul ari zed
need for disclosure is shown should the district court disclose the
report; even then, however, the court should Iimt disclosure to
those portions of the report which are directly relevant to the

denonstrated need." 879 F.2d at 2309. See also, United States v.

Charner Industries, Inc., 711 F.2d 1164, 1175 (2d Cr. 1983).°3
The district court here explicitly relied on Corbitt and
Schlette in deciding that the interests of justice conpelled
di scl osure of Huckaby's presentence report. Hi s decision is
reviewed for an abuse of discretion. Schlette, 842 F.2d at 1566-

77; Charner |Industries, , 711 F.2d at 1177.

Huckaby contends that disclosure of the report on his

of fense "served only the purpose of providing justification to the

8 In Schlette, the Nnth Grcuit arguably articulated a | ess stringent

standard for disclosure of a PSIR  See discussion in Corbitt, supra. W apply
the Corbitt standard. Moreover, to the extent that the courts' anal yses i n other
cases have turned on the identity of the party requesting disclosure, such as a
co-def endant or news organization, this opinion does not address such possible
grounds of distinction. The court divul ged Huckaby's PSIRon his own initiative
intheinterest of community tranquility -- thisopinionislimtedtoits unique
facts.




public for the inposed sentence."” He criticizes the court for
failing to redact irrelevant portions of the report prior to
di scl osure, he conplains that the report contained extensive
i nformati on about extrinsic offenses, and he alleges prejudice if
the report is publicized.

What Huckaby does not assert, however, is as inportant as
the conplaints he is making. He does not say to this court that
any facts stated in the PSIR are incorrect. Inthe trial court, he
objected to a nunber of statenents in the report, causing the
probation officer to nake sone corrections. Hi s renaining factual
contentions about the extrinsic offense evidence have been
abandoned on appeal. H's consistent failure to file tax returns
and late filing of returns i s abundantly docunented by I RS records
and docunents from state and |ocal taxing authorities. He has
clainmed no particular privacy interest in any of the informtion
contained in the report, perhaps preferring to rest his attack on
the broader ground of conplete confidentiality. He has not
asserted that the extrinsic offenses did not occur, although the
report itself contains a self-serving exculpatory letter he
submtted to the court. Apart from his consistent course of tax
evasi on, Huckaby has no other enbarrassing crimnal history
revealed in the PSIR

To protect Huckaby's legitimate privacy interest, even
though he did not so request, this court anended the district
court's disclosure order to exclude Part C of the PSIR titled

"Ofender Characteristics", and the objections by the defendant and



the probation officer's responses pertaining to that section.
Huckaby's fam |y hi story, educational background, current financi al
status and simlar information have no bearing on the court's
reasons for disclosure. As anended, the disclosure order does not
significantly intrude on Huckaby or his famly.

The disclosure order |ikew se does not inpinge on the
other policy reasons for mintaining confidentiality. The
gover nnent does not object to disclosure of the presentence report
in this case, because it distinguishes this case from those in
which it has consistently urged protection of confidentiality.
Here, because the information against Huckaby cane from his own
files, his statenents to investigating officers, and | RS and ot her
official records, there is no risk of injuring third-party
informants or of prejudicing ongoing crimnal investigations.
Further, the crimnal conduct revealed by the PSIRinplicates only
Huckaby, not any other person. The interests of |aw enforcenent
w Il not be disserved by disclosure.

There is also little risk that disclosure of this PSIR
has interfered with the broader interest of justice that nust be
effectuated in the sentencing process. Because no confidentia
W tnesses or informants contributed to the PSIR, disclosure affects
no one except Huckaby. Huckaby had anple opportunity to offer
corrections to the PSIR, reducing the risk that the court would err
in its sentence. As for the general interests of the federa

sentencing process, there is no reason to suppose that the



di scl osure of part of this PSSRw Il |ead to disclosure of reports
in any but the very rarest of cases.

Contrary to Huckaby's contention, the district court had
clearly bal anced the desirability of publication over the need for
confidentiality before he decided to release the PSIR As the
court prefaced his comments, this was a case in which it was
difficult to speak but inpossible to remain silent. The court
summari zed the allegations in the PSIR concerning Huckaby's
consistent failureto file proper tax returns to federal, state and
| ocal authorities over nore than a decade. Rather than read the
entire PSIRinto the sentencing hearing transcript, the court chose
to let that report speak for itself. Huckaby does not deny that
t here has been w despread publicity about his case or that it has
becone racially inflamatory within the community. He contri buted
to the publicity and to the erroneous racial inferences that have
been drawn. The court hoped that rel ease of the PSIR woul d expl ain
t he basi s of Huckaby's prosecution so as to elimnate any shadow of
doubt that this proceeding was racially notivated. Rat her than
allow bitterness to fester within the community as a result of
Huckaby's guilty plea and sentence, the court deci ded to juxtapose
agai nst the rhetoric on Huckaby's behalf the seany reality of his
t ax avoi dance.

The court took bold, extraordinary action in releasing
the PSIR He acted under a felt, conpelling necessity of relieving
racial tension that has accunul ated because of this case. There

was further a particul arized need for the revel ation of facts found
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in the PSIR, because only the dispassionate reports of IRS, the
contents and om ssions in Huckaby's own records and t he adm ssi ons
and inconsistencies in Huckaby's statenents to investigating
authorities would persuade the public of his culpability. The
court did not abuse his discretion in releasing the PSIR as we
have redacted it.

Huckaby' s ot her challenge to his conviction and sentence
may be easily disposed of. He contends that the district court
abused its discretioninrejecting his attenpted plea bargain with
the United States. Huckaby contends that the court had no
authority to reject the plea agreenent, but this is not correct.

United States v. Adans, 634 F.2d 830 (5th Gr. 1981); United States

v. Bean, 564 F.2d 700 (5th Gr. 1977). In any event, Huckaby has
not denonstrated that the court's rejection of the plea agreenent
prejudiced himin any way. The court accepted his guilty plea to
the sane charge contained in the agreenent. The only possible harm
that could accrue would stem from the governnent's decision to
prosecut e Huckaby on other tax offenses, but no such prosecution
has been comrenced. Huckaby's concern is premature at best.
Huckaby al so contends that the district court erred in
awarding a two-level enhancenent of his sentencing |level for
obstruction of justice and in failing to grant him a two-point
reduction for acceptance of responsibility. |If the court had nade
both findings favorably to him the offense | evel would have been
reduced from1l5 to 11, resulting in a Quideline Sentencing range of

8-14 nont hs. Def endant's sentence of 12 nonths, albeit the
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statutory maxinum falls approximately in the mddle of this range.
He cannot denonstrate that these issues would probably have
resulted in his receiving a | esser sentence. Consequently, any
error commtted by the district court on these matters i s harm ess.
CONCLUSI ON

Based on the foregoing discussion, the order of the
district court that unsealed the PSIRis affirnmed as nodified, the
court did not abuse its discretion in rejecting the plea agreenent
bet ween Huckaby and the United States, and appellant's chal |l enges
to his sentence are neritless.

O der AFFIRMED as nodified; conviction and sentence

AFFI RMVED.
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