IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-41161

PATRI CK F. ROCGERS,
Peti ti oner- Appel | ant,

ver sus

WAYNE SCOTT,
TEXAS DEPARTMENT OF CRIM NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON,
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas

Novenber 21, 1995
Bef ore GARWOOD, HI G3 NBOTHAM and DAVIS, G rcuit Judges.
H G3 NBOTHAM Circuit Judge:

Patrick F. Rogers was sentenced to death for the nurder of a
police officer by a state district court in Texas upon affirmative
answers to the required interrogatories. The conplete facts of the
crime and the procedural history of this case are set out in the
t horough opinion of the United States District Court explainingits
order dism ssing Rogers' petition and denying a certificate of

pr obabl e cause. See Rogers v. Director, 864 F. Supp. 584 (E. D

Tex. 1994). We will not tell the tale again. W pause only to
note that there is no question in this case about the sufficiency
of the evidence. Rogers does not deny shooting the officer six

times while the officer sat in the police car with his pistol in



its holster, nor does he deny participating in a crinme spree of
which the killing was a part. W grant a certificate of probable
cause and affirmthe order dism ssing Rogers' petition, his first
federal habeas petition.
l.

Rogers presented twenty-nine clains for relief to the federal
district court and thirty issues, each of which, it is urged,
supports a certificate of probable cause. The district court

reviewed each of the clains and rejected all of them on their

merits. It also found that all but Claim One, a Penry claimto
which we will turn shortly, were barred from review because they
rested upon an independent and adequate state ground.

Specifically, Henry Braswell, Judge of the 6th Judicial D strict
Court of Lamar County, Texas, filed detailed findings of fact and
conclusions of law on Cctober 14, 1990. Judge Braswell found a
procedural bar to all clains because Rogers either failed to | odge
a cont enpor aneous objection or failed to assert the i ssue on direct
appeal. The Texas Court of Crim nal Appeals affirned on the basis
of these findings except for Conclusions of Law Nos. 2, 3, and 8.
Concl usion No. 2 held that state constitutional violations were not
cogni zabl e in a post-conviction wit brought pursuant to Tex. Code.
Crim Proc. Ann. Art. 11.07. Conclusion Nos. 3 and 8 found a
procedural bar to Rogers' Penry claim that the punishnent
interrogatories did not allowthe jury to give full effect to his

mtigating evidence. W turn first to the procedural bar urged by



the State as an i ndependent state | aw ground for rejecting all but
Cl ai m One of Rogers cl ai ns.
Rogers urges that the courts below erred in sustaining a

procedural bar because Texas has not consistently invoked it.

Rat her, Texas has, the argunent continues, in "over two dozen
publ i shed cases over the past two decades . . . waived or ignored
t he cont enpor aneous objection rule."” Blue Brief at 28. Rel atedly,

Rogers argues that Tex. R App. P. 52(a) is not an adequate state
| aw ground because it is "purely" discretionary. Roger s argues
that the Texas Court of Crimnal Appeals has not "identified any
particular type of clains for which relaxation of the
cont enpor aneous objection rule would be appropriate.” Blue Brief
at 30.

Qur analysis of the assertion that Texas has applied its
cont enporaneous objection rule erratically is infornmed by two
princi pl es. First, "[a] state court need not fear reaching the

merits of a federal claimin an alternative holding. . . . In this

way, a state court may reach a federal question wi thout sacrificing
its interests in finality, federalism and comty." Harris v.
Reed, 489 U. S. 255, 264 n.10 (1989). Second, "an occasi onal act of
grace by the Texas court in entertaining the nerits of a claimthat
m ght have been viewed as wai ved by procedural default [does not]
constitute such a failure to strictly or regqularly follow the
State's contenporaneous objection rule as permts us to disregard
that rule generally, or where the state court has not done so."

Bass v. Estelle, 705 F. 2d 121, 122-23 (5th Cr.), cert. denied, 464




U S 865 (1983). The Texas cases, viewed against these two
principles, fail to support Rogers' contention. The State notes
that, in the vast majority of the cases pointed to by Rogers, the
Texas Court of Crimnal Appeals first denied relief on the basis of
procedural default and then observed that there was no error. Anps
v. State, 61 F.3d 333, 339-45 (5th Cr. 1995).

We agree and find no tension with notions of federalismin this
ci rcunst ance. There is no suggestion that, to defeat federa
interests, Texas selectively invokes its interest in tinely
objections to trial rulings. W find no tie between reliance upon
the procedural bar and the nerit of the unreached federal claim
To the contrary, the "alternative" rulings that the barred federal
clains also | ack nerit suggest the opposite. It would nake little
sense to chide a state for explaining that a barred claimlacked
merit. Expl anation by the State preserves the State's interest
whi | e docunenting how often a procedural bar was the sol e cause of
denied relief.

.

In his ClaimOne, Rogers asserts that the jury was unable to

give effect to his mtigating evidence, contrary to the teachi ng of

Penry v. Lynaugh, 492 U S. 302 (1989). Rogers' nother testified

t hat he had been a good child but began to experinent with drugs at
age 16. There was evidence regardi ng Rogers' drug use, including
testinony of his taking liquid phencyclidine or PCP sone tine
shortly before the nurder. Dr. Gary Byrd, a psychiatrist,
testified that Rogers had a history of drug abuse. Dr. Byrd



explained that PCP can cause serious side effects: "[Aln
i ndi vidual wll behave or carry on their activities in anillogical
manner and in a manner in which they are detached fromreality and
the person will act as if they are unaware of the consequences of
what they do." He testified that Rogers had used a | arge anount of
PCPinthe trip fromCkl ahoma to Paris, Texas, where Rogers killed

the police officer. Dr. Byrd opined that Rogers' inability "to
rationalize about" the incident was due to a serious nental defect.
QO her witnesses gave simlar testinony regarding Rogers' use of
drugs and his associ ated bi zarre behavi or.

This aspect of Rogers' Penry claimis easily rejected. The
jury coul d have given sone effect to the evidence in answering the

guestions of deliberateness and of the probability that he would

constitute a continuing threat to society. Cordova v. Collins, 953

F.2d 167 (5th GCr.), cert. denied, 502 U S 1067 (1992). No nore

IS required. Rogers made no objection at trial regarding this
percei ved weakness of the interrogatories. Texas, noreover,
rejected this contention on its nerits and did not invoke a
procedural bar. See Black v. State, 816 S.W2d 350 (Tex. Crim
App. 1988).

On the other hand, Texas did insist on its rule that a

petitioner nust proffer mtigating evidence that he would have
offered to preserve a contention that, because the mtigating
evidence was also hurtful to his cause, its "double-edged"
character prevented its use, a frustration laid at the feet of the

Texas formof interrogatories submtted at the sentenci ng phase of



capital cases. Texas has invoked its contenporaneous objection
rule to this wing of Rogers' Penry argunent, and we are offered no
| egal basis for disregarding it.

L1,

Rogers in CaimTwo contends that, at sentencing, the only jury
instruction regarding mtigation related to his defense of
tenporary insanity caused by intoxication. The jury was instructed
in accordance with Texas Penal Code Sections 8.01 and 8.04 as
foll ows (enphasis added):

Evi dence of the defendant's tenporary insanity, if
any, caused by intoxication, whether voluntarily induced
or not, may be considered by the jury in mtigation of the

penalty attached to the offense for which the defendant
has been convi ct ed.

Insanity, as used in this phase of the case, neans
that the actor, as a result of intoxication, did not know
that his conduct was w ong.

"Intoxication" means disturbance of nental or
physi cal capacity resulting fromthe introduction of any
substance into the body.

Therefore, if you believe fromthe evidence that the
defendant, Patrick F. Rogers, was at the tinme of the
of fense for which he has been convicted, |aboring under
tenporary insanity caused by intoxication, then you nay
take such tenporary insanity into consideration in
mtigation of the penalty attached to the offense of
capital nurder.

This instruction allowed the jury to consider as mtigating
tenporary insanity induced by intoxication, whether voluntary or
not. Rogers did not object to this instruction at trial, and the
state habeas judge refused to reach its nerits for that reason
The Texas Court of Crimnal Appeals affirnmed this holding. The

State points to the procedural bar and alternatively replies that



this contention seeks a new rule contrary to the limts upon

f ederal habeas i nposed by Teaqgue v. Lane, 489 U. S. 288 (1989). The
State then urges that Rogers failed to prove that he was
i ntoxi cated when he killed the police officer and that, in any
event, the jury was able to give effect to any mtigating val ue of
Rogers' evidence. This reply continues that intoxication had no
mtigating val ue unl ess Rogers was unable to control his actions,
that is, unless he was tenporarily insane. Finally, the State
urges that such evidence, if believed by the jury, could have been
given effect in the jury's answer to the question whether Rogers

actions were "deliberate", as well as to the question whether he
posed a continuing threat to society.

We are persuaded that ClaimTwo i s procedural |y barred and t hat
Rogers has shown no |l egal reason to ignore that state rule. W do
not reach the nerits of the argunent that the instruction denied
Rogers his constitutionally secured right to have the jury consi der
all of his relevant mtigating evidence. W pause only to observe
that it is not certainthat this instructioninproperly limtedthe
potential mtigating value of Rogers' evidence that he was
i ntoxi cated when he nurdered the police officer. First, the
instruction has not denied the intoxication evidence all effect.
The jury was al |l owed to consi der evidence of voluntary intoxication
as mtigating if it was persuaded that Rogers was so intoxicated
that he did not know that what he was doing was wong. Thi s
limtation is arguably consistent with the State's duty to give the

jury full opportunity to give "a reasoned noral response to the



def endant's background, character and crine." Penry, 109 S. C. at
2952. The State can "structure" the jury's consideration of

mtigating evidence. Johnson v. Texas, 125 L.Ed. 2d 290 (1993).

Here, the jury was allowed to give effect to i ntoxication evidence
but only at the defined level. The instruction's fit wth Johnson

and Eddi ngs v. Gkl ahoma, 455 U. S. 104 (1982), is uncertain, and we

suggest no answer to that question today.

Second, this instruction sinply does not fit the Texas schene.
This instructionis apt when the jury is the sentenci ng body, as it
frequently is in non-capital cases. The jury here was asked the
two questions about deli berateness and future dangerousness. The
answer to these two questions decided the defendant’s fate. The
trial judge did not explicitly instruct the jury whether it could
consider the evidence of intoxication in answering the two
guesti ons. It did instruct that the jury could consider all
evi dence submtted during both the guilt and puni shnment phases of
the trial, and, significantly, counsel argued the weight the jury
ought to accord to the intoxication evidence. Nonet hel ess, we
cannot say with confidence howthe jury put the instruction and the
gquestions together. W are describing the uncertainty because it
is the context in which the procedural bar was i nvoked. W do not
reach the inquiry "whether there is a reasonable |ikelihood that
the jury has applied the challenged instruction in a way that
prevents the consideration of constitutionally rel evant evi dence,"”

Boyde v. California, 110 S. C. 1190 (1990), or whether there

exi sts a "reasonable |ikelihood that t[he] jurors woul d have deened



t hensel ves forecl osed fromconsidering [the mtigating evidence]."
Graham 113 S. C. at 902. This notion that defense counsel was
actually forecl osed frompresenting credible voluntary i ntoxication
evidence to the jury is also belied by his closing argunent.
Defense counsel argued that Rogers' acts were not deliberate
because "he was on PCP." He pointed out to the jury that "[t]he
court in this charge tells you that voluntary ingestion, in this
i nstance of PCP, can be considered in mtigation." In sum d aim
Two, on the facts of this case, is problematic at best. The
State's powerful interests in insisting upon a contenporaneous
obj ecti on are pal pabl e here, given this uncertainty that m ght have
been corrected. Indeed, the reality is that defense counsel my
not have objected to the instruction because it laid all the
pl at f orm needed to argue his case with credibility.

Nor is the State's invoking of the contenporaneous objection
rule put in doubt by its announced refusal to do so to bar Penry
clains arising before Penry was deci ded. Penry made clear that
seven years earlier, long before Rogers' trial, Eddings had held
that "a sentencer may not be precluded from considering, and may
not refuse to consider, any relevant mtigating evidence of fered by
t he defendant as the basis for a sentence |ess than death." 492
U.S. at 318. Rogers contends that voluntary intoxication |eaving
hi maware of right and wong was mtigating but was excl uded by the
trial judge fromthe jury's consideration. This is not a Penry
claim which addresses the question whether particular mtigating

evidence can find expression in the jury's answers to questions



asked i n the sentenci ng phase. In short, Roger's Penry and Eddi ngs
clains have common doctrinal sources but are different in ways
directly relevant to our question today whether a procedural bar
was properly invoked. The refusal by the Texas Court of Crim nal
Appeal s to insi st on a contenporaneous objectionto Penry errors in
cases tried before Penry was announced rests on its doctrine of
secured rights. Eddings, as we have pointed out, established the
princi ple now i nvoked agai nst Rogers long before his trial. W
find no inconsistency in that court's application of the procedural
bar to Rogers' second claim

W grant a certificate of probable cause and affirm the
judgnent of the district court dismssing the petition for wit of
habeas cor pus.

AFFI RVED.
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