IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-41155

MAVDOUH L. ABDEL- MASI EH,
Petiti oner,

ver sus
UNI TED STATES | MM GRATI ON AND

NATURALI ZATI ON SERVI CE
Respondent .

Petition for Review of and Order of the Inmmgration
and Naturalization Service

January 15, 1996
Bef ore W SDOM GARWOCD and JONES, Circuit Judges.
GARWOOD, Circuit Judge:

The Immgration and Naturalization Service (INS) initiated
deportation proceedi ngs agai nst Mandouh Abdel - Masi eh (Abdel) on
Decenber 4, 1990. The immgration judge found Abdel to be
ineligible for asylumand for w thhol ding of deportation under the
I mm gration and Naturalization Act. The Board of Inmgration
Appeals (BIA) affirmed the immgration judge's decision and
di sm ssed Abdel 's appeal. Abdel brings this petitionto reviewthe
final order of deportation pursuant to 8 U S.C. 8§ 1105a(a). W

vacate the order of deportation and remand to the BI A



Facts and Proceedi ngs Bel ow

Petitioner Abdel is a thirty-two year old native and citizen
of Sudan. He was enployed in Sudan as an aircraft nechanic and
engi neer, an occupati on which he has characterized as wel | - payi ng.
Abdel is a nmenber of the Coptic faith, a Christian denom nation
conprising a small fraction of the Christian mnority residing in
the predom nantly Muslim nation of Sudan. In the aggregate, ten
percent of Sudanese citizens are Christians. Prior to |eaving
Sudan for the United States, Abdel resided in Sudan nost of his
life, leaving only for a two and one-half year period of study in
India from1985 to 1987

In June 1989, the denocratically elected governnent of Sudan
was overthrown in a mlitary coup and replaced by a mlitary
governnent heavily influenced by the National Islamc Front (N F).
The new governnent quickly instituted a drive to |Islam cize Sudan,
replacing secular judges with Islamc ones, and inposing the
| slam c Shari’a | aws on all Sudanese people, Mislimand non-Mislim
alike.! The inposition of the Shari’a on non-Mislim Sudanese,
whi ch provides for such harsh penalties as anputation, stoning, and
| ashes, has raised a volatile issue in that nation, an issue which
is inportant in the civil war raging in the southern portion of

Sudan.

! Abdel concedes that the difficulties for Christians can be
traced to 1983, when Sudan was governed by Chatrin Numary. Numary
initiated the application of Shari’a in Sudan, and Abdel testified
that Numary’ s governnent and the current NI F governnent are cl osely
associ at ed.



I n August 1989, soon after the N F governnent seized power,
Abdel participated in a denonstration against the governnent’s
efforts to apply the Shari’a to all Sudanese citizens. From a
group of two hundred protesters, twenty-five to thirty were
arrested, including Abdel. During his three-hour detention, Abdel
was i nterrogated and beaten. Before rel easing Abdel, the officials
recorded his nanme and other identifying information, but filed no
charges agai nst him

Then, in late Decenber 1989 or early January 1990, one of
Abdel’s cousins was arrested and ultimately executed by the
governnent for allegedly carrying United States currency in an
airport. This cousin was the son of a Coptic priest who was a
| eader in the Sudanese Coptic community. Trials of the sort
afforded to Abdel’s cousin were sunmarily conducted by mlitary
tribunals, and the accused were denied representation by counsel.
I n January 1990, the funeral procession for Abdel’s cousin evol ved
into a large denonstration against this perceived religious
persecution.? |In an effort to prevent the funeral procession,
conprised of an estimted 10, 000 protestors, frompassing in front
of the United States enbassy in Khartoum security forces arrested
approxi mately 20 denonstrators, including Abdel. He was again
det ai ned for three hours, during which tine he was i nterrogated and

beat en. After his release, Abdel was picked up again for an

2 Abdel noted the contrast between the capital sentence inposed
against his cousin and the mniml sentences received by five
menbers of an Islamc terrorist organi zati on convicted of killing
seven people in an attack on a Khartoum hotel.
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additional two hours. As was the case with his August 1989 arrest,
Abdel was not charged upon his release. He was able to return to
work after each of these episodes involving the police, and
ultimately left his enploynent voluntarily in February 1990.

On February 24, 1990, Abdel entered the United States as an
“M 1" noni mm grant student pursuant to 8 U S.C. 8§ 1101(a)(15 (M.
He testified that he left Sudan for the United States for two
reasons: first, he sought to advance his education and obtain a
permt related to his aircraft engineering vocation; second, he
hoped to escape his conflict with the governnent of Sudan. He
further testified that he was able to obtain his passport
renewal —on January 6, 1990—and visa only through the help of a
brother-in-law with American connections. It is clear that many
Sudanese i n suspect classifications have great difficulty obtaining
passports and exit visas. Since his arrival in the United States,
Abdel has worked as a cash register attendant in a gas station.

Abdel points to several events which have occurred since his
departure fromSudan i n support of his contention that he will face
persecution if he returns to that nation. He indicated in his
application for asylum that his nother, fornerly a departnent
director of a textile factory, was fired because of her religious
bel i ef s. Abdel’s brother, who operates his own business, was
arrested, detained, and beaten by Sudanese security forces in an
effort to obtain information regardi ng Abdel. Abdel’s brother and
a co-worker have warned Abdel not to return to Sudan under any

ci rcunst ances. Abdel testified that he is on a “wanted list” at



the Khartoum airport, although he concedes that he has never seen
this list and does not explain how he knows he is on it.
Addi tional ly, individuals assuned by Abdel to be governnent agents
have on several occasions nmade inquiries at his forner place of
enpl oynent regardi ng his whereabouts and the duration of his stay
in the United States. Finally, Abdel has indicated that his
famly' s tel ephone conversations and mail have been nonitored, a
practice which the United States Departnent of State has
characterized as pervasive in Sudan.

Abdel’s student visa expired on Mirch 26, 1990, and
deportation proceedi ngs were comenced agai nst hi mon Novenber 26,
1990. Abdel conceded deportability in these proceedings, and the
imm gration judge denied his application for asylum or tenporary
wi t hhol di ng of deportation. Pursuant to 8 U.S.C. § 1254(e), Abdel
was given two nonths to voluntarily depart the United States.

Abdel appeal ed this decisionto the BIA and the Bl A di sm ssed
Abdel s appeal on Cctober 5, 1994. Abdel tinmely brought the
present petition before this Court to reviewthe BIA s final order
of deportation pursuant to 8 U S.C. 8§ 1105a(a).

Di scussi on

Abdel seeks asylum pursuant to 8 U S C 8§ 1158(a). Thi s
section of the Immgration and Naturalization Act (INA) affords
asylumto aliens who are “refugees”, defined by the I NA as:

“[ Al ny person who i s outside any country of such person’s

nationality ... who is unable or unwilling to return to,

and is unable or unwilling to avail hinself or herself of

the protection of, that country because of persecution or

a well-founded fear of persecution on account of race,

religion, nationality, nmenbership in a particul ar soci al
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group, or political opinion ...” 8 USC 8§
1101(a) (42) (A).

W review the BIA s factual determnation that Abdel is not a
“refugee” within this definition, and therefore that Abdel is not
eligible for asylumnnor for w thhol ding of deportation, under the
substanti al evidence standard. QOzdemr v. INS, 46 F.3d 6, 7 (5th
Cr. 1994)(citations omtted); Adebisi v. INS, 952 F.2d 910, 912
(5th Gr. 1992)(citations omtted). The errors or other failings
of the immgration judge’ s opinion are considered only if they have
sone inpact on the BIA's decision. 952 F.2d at 912.
l. Past Persecution

The BIA agreed with the immgration judge's finding that
Abdel’s two arrests did not rise to the level of “persecution”
contenpl ated by the | NA After reviewng the facts surroundi ng
Abdel’s two arrests, the BIA cited three cases to support its
finding that these arrests did not constitute persecution.
However, in all three of these cases, the prisoners were not
m streated during their respective detentions. See Zalega v. |NS,
916 F.2d 1257, 1260 (7th Cr. 1990)(Zal ega, though arrested and
interrogated fivetinmes, with detentions of upto thirty-six hours,
“was not mstreated while incarcerated”); Mendez-Efrain v. INS, 813
F.2d 279, 283 (9th G r. 1987)(four days’ detention; “There is no
indication that |[Mendez] was tortured or nolested while in
detention”); Kubon v. INS, 913 F.2d 386, 388 (7th Gr. 1990)(no
evi dence that Kubon was m streated during his five-day detention).
Addi tionally, in Zal ega and Kubon, the Seventh Crcuit also relied
on the inproving political situation in Poland to justify its
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affirmance of the BIA's denial of asylumin both cases. 913 F.2d
at 388; 916 F.2d at 1261 n.5. None of the evidence in the present
case suggests a simlar “inprovenent” is on the horizon in Sudan.
On the other hand, in each of those cases the detention was for
substantially | onger than here.

Wiile the term “persecution” under the INA is by no neans
wel | -defined, the BI A has provided sone insight into the working
paraneters of this term

“[T]he infliction of suffering or harm under governnent
sanction, upon persons who differ in a way regarded as
offensive (e.g., race, religion, political opinion,
etc.), in a manner condemed by civilized governnents.
The harmor suffering need not be physical, but may take
ot her forns, such as the deliberate inposition of severe
econom ¢ di sadvantage or the deprivation of |iberty,
food, housing, enploynent or other essentials of life.”
Matter of Laipenieks, 18 I&N Dec. 433, 456-457 (BIA
1983), rev’'d on other grounds, 750 F.2d 1427 (9th Cr.
1985).°3

In Laipenieks, the BIA applied this interpretive |anguage and
determ ned that:
“Whi | e puni shnent of crimnal conduct in itself is not

persecution, where that puni shnent entails such things as
severe beatings or being sent to a Nazi concentration

canp—i.e., is ‘excessive or arbitrary'—and i s notivated
by one of the specified grounds, such punishnment would
constitute persecution under the Act.” 1d. at 459 n. 18.

Abdel asserts that he was twi ce arrested, tw ce detai ned, and
beaten on both occasi ons. As Abdel’s credibility has not been
i npugned in these proceedi ngs, his testinony may be sufficient to

sustain his burden of proof wthout corroboration. 8 CF.R 8§

® See also OGsaghae v. INS, 942 F.2d 1160, 1163 (7th Cir. 1991)
(persecution enconpasses “puni shnment for political, religious, or
ot her reasons that our country does not recognize as legitimte”).
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208. 13(a). However, Abdel does not in his testinony characterize
t he beatings he received as “severe”, nor does he denonstrate that
his detentions were “excessive or arbitrary”. He was never
det ai ned overni ght. Most inportantly, Abdel fails to establish
that he was singled out and arrested on either occasion due to his
religious or political affiliations. Abdel was tw ce arrested
while participating in large, public denonstrations. He has not
denonstrated that the treatnent he received was di fferent than that
whi ch woul d have been recei ved by any ot her participant in a public
di sturbance in Khartoum It seens plausible that Abdel may have
been arrested on both occasions sinply because he was at the front
of the crowmd. There is no evidence to the contrary. Each tine he
was detained, the authorities were apparently unaware of his
identity. In short, it is by no neans clear that Abdel’s
m streatment was notivated by his “differ[ences] in a way regarded
as offensive (e.g., race, religion, political opinion, etc.).”
Thus, we cannot say that the BIA erred in finding that Abdel has
not suffered past persecution.
1. Well-Founded Fear of Future Persecution

I n concluding that Abdel failed to denonstrate a well -founded
fear of future persecution, the Bl A noted that:

“I'f the governnent was interested in persecuting the

respondent, they [sic] had anpl e opportunity when he was

in their [sic] custody twice. Particularly the second

time the respondent was in custody the governnent had

full information about who he was and what he had done.

Neverthel ess, the governnent released him after a

relatively short period of detention.”

The BI A has apparently taken the position that, since Abdel



was not —duri ng hi s t wo epi sodes of detention and
beati ng—m streated to such a degree that his experiences would
constitute “persecution”, he should not fear persecution by the
Sudanese governnent in the future. Wthout nore, this reasoning by
the BIA is unpersuasive. There is little reason to generally
suppose that a governnent’s past actions in this respect create an
“outer limt” onits future actions. 1In fact, the evidence in the
record suggests that the opposite is true in the present case
since the tine of Abdel’s second arrest, the Sudanese gover nnent
has becone even nore active in this context. Abdel’s nother, who
still had her job at the tine of Abdel’s second arrest, was
subsequently fired due to her religious beliefs. Also after the
second arrest, Abdel’s brother was detai ned and beat en, not because
he participated in any civil protest, but because the Sudanese
security forces wanted additi onal information regardi ng Abdel. The
evi dence further suggests that, while the governnent’s invol venent
with Abdel in the past was reactive—reacting to public
denonstrations i n which he partici pat ed—t he Sudanese gover nnent has
now taken the initiative to locate Abdel for purposes as yet
unknown. |In addition, it is clear that the Sudanese gover nnent can
be ruthless with regard to its own citizens. The United States
Departnent of State Country Reports on Human Rights Practices for
1991 (February 1992) for Sudan indicate that the governnent has
likely perpetrated any nunber of heinous atrocities against its
citizenry. Twenty-five civilian residents of southern Sudan

di sappeared in 1991, purportedly the result of mlitary executions



relating to the civil war in that region. ld. at 378.
Additionally, the State Departnent reports that persons suspected
of activity against the Sudanese governnent have been whipped,
cl ubbed, shocked with electricity, kicked in the ribs and ki dneys,
bound for | ong periods, boiled, and psychologically tortured. 1d.

Responding to the evidence brought forward by Abdel, the Bl A
found that:

“The fact that unidentified peopl e were asking questions

about the respondent at his fornmer work place does not

show t hat t he governnent may now be i nclined to persecute

hi mupon his return to Sudan. He was supposed to return

to Sudan and his job there after a 3-nonth period of

study inthe United States. He does not all eged that the

gover nnent has di scovered any new facts about hi m which

m ght change their interest in him”
This paragraph constitutes the BIA s conplete analysis of the
evi dence i ntroduced by Abdel pertaining to the devel opnents which
have occurred in Sudan since Abdel’s departure to the United
States. We do not require the BIA to specifically address every
pi ece of evidence put before it, but, in the present case, the Bl A
has failed to address nuch of Abdel’s key evidence in this respect.
The Bl A makes no nention of Abdel’s testinony regarding the firing
of his nother or the beating and questioning of his brother.?

As the BIA found that Abdel did not have a well-founded fear
of persecution, it is settled that we may not conclude that he did

unl ess the evidence is “such that a reasonable factfinder would

have to conclude that the requisite fear of persecution existed.”

* And, the asserted appearance of Abdel’s nane on a wanted |ist at
the airport is not nentioned.
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INS v. Elias-Zacarias, 112 S.C. 812, 815 (1992). Neverthel ess, we

generally also review the BI A s deci sion procedurally’ to ensure
that the conplaining alien has received full and fair consi deration
of all circunstances that give rise to his or her clains.” Zanora-
Garcia v. INS, 737 F.2d 488, 490 (5th Cr. 1984). Wile we do not
require that the BIA address evidentiary mnutiae or wite any
| engt hy exegesis, Ranos v. INS, 695 F.2d 181, 189 (5th Gr. 1983),
its decision nust reflect nmeani ngful consideration of the rel evant
substanti al evidence supporting the alien’s clains. 1d. at 188.
See al so Di az-Resendez v. INS, 960 F.2d 493, 495, 497-98 (5th Cr.
1992); Ganjour v. INS, 796 F.2d 832, 839 (5th Cir. 1986).

In a recent case involving an alien’ s appeal of a Bl A deci sion
denying his application for asylum the Seventh Crcuit recognized
the petitioner’s heavy burden on appeal in light of the Suprene
Court’s language in Elias-Zacarias. Sanon v. INS, 52 F. 3d 648, 651
(7th CGr. 1995). Al so recogni zing the fact-sensitive nature of
such cases, together wth the general observation that appellate
judges are often not experts inimmagration or foreign affairs, the
court noted its tendency to defer in such matters to the BIA
Nevert hel ess, the court observed that it nust “require sone proof
that the Board has exercised its expertise in hearing a case.” |d.
After noting the BIA s failure to adequately consi der the situation
i n Sanon’s country—Burki na Faso—as wel|l as Sanon’s evi dence that
his famly was afraid to contact him the court held that the BI A
shoul d address these issues on renmand. ld. at 651-52. In the

present case, the BIA has |ikew se failed to expressly address the

11



rel evant conditions in Sudan and the experiences of Abdel’s famly
menbers and co-workers since his departure for the United States.
In Sanon, the Seventh Circuit held that, “Were an agency has
failed to conply withits responsibilities, we shouldinsist onits
conpliance rather than attenpt to supplenent its efforts.” 1d. at
652. We find this approach to be appropriate in the present case.

I n concluding that Abdel failed to make the requi site show ng
t hat the Sudanese governnent had the ability to seek himout, the
Bl A found that:

“The respondent |lived in the capital city of Sudan. He

stated that he never lived in the southern part of the

country. He stated that the southern part of the country

is predomnantly Christian. The respondent has the

burden of showi ng he could not |live in southern Sudan.”
In support of its conclusion that Abdel had failed to nake the
requisite showing in this regard, the BIA cited Matter of R-,
I nterimDecision 3195 (BI A 1992), for the proposition that,

“[Aln alien seeking to neet the definition of a refugee

must do nore than show a wel | -founded fear of persecution

ina particular place or abode within a country—~he nust

show that the threat of persecution exists for him

country-w de.”

The BIA appears to have relied on the opinion of the
imm gration judge, who stated that Abdel “could probably live in
safety in those sections of Sudan ... where Christians constitute
the majority of the particular comunity.”

We hold that the BlAerred in finding no reasonable |ikelihood
of persecution on the theory that Abdel coul d escape persecution by

living in southern Sudan where Christians were in the majority.

The i mmi gration judge sua sponte reached t he above concl usi on—+t hat
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Abdel could probably live in safety in southern Sudan—after the
deportation hearing was concluded; the INS had not previously
rai sed this i ssue and Abdel had no opportunity to address it during
the hearing.®> Furthernore, there is no substantial evidence in the
record to support the BIA's holding that Abdel failed to establish
a likelihood of persecution on a country-w de basis. Abdel brought
forward evidence that the NIF-domnated mlitary governnment has
consistently pronoted an agenda for inposing the Islamc Shari’a
laws on all Sudanese citizens, and that these efforts by the
governnent have markedly increased religious intolerance and
di scrim nation throughout Sudan. The I NS has presented no evi dence
whi ch m ght suggest that the efforts or influence of the present
mlitary governnent in Sudan are |ocalized.?

The Ninth Grcuit recently addressed the issue of whether a

> In his appeal of the immgration judge's ruling to the BIA,

Abdel introduced evidence that the concentration of Sudan’s
Christian citizens in the southern part of the country expl ained
why the civil war was raging in that region, also noting that the
United States Departnent of State has characterized consi derabl e
portions the southern region of Sudan as “largely unpopul ated and

pl agued by banditry”. Country Reports, supra, at 376. These
reports al so observe that 4.5 m|lion Sudanese have been di spl aced
by the civil war in that nation. | d. Even if we were to agree

that relocation to southern Sudan woul d free Abdel frompersecution
at the hands of Sudanese security forces, it seens unreasonable to
expect himto make such a nove under the present circunstances. In
addition, nothing of record suggests that Abdel would be able to
avoid flying back into Khartoumif he is deported; we suspect that
Abdel s efforts to bypass Khartoumand travel directly to southern
Sudan would be difficult, if not inpossible.

6 The INS states twice in its brief to this Court that Abde

conceded the probability that he could live safely in the southern
part of Sudan. This is inaccurate. The INS s citations in support
of these statenents are to the immgration judge’s findings, not to
any testinony given by Abdel.
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petitioner must prove that the persecution he faces is “country-
w de” when the alleged “persecutor” is the national governnent.
See Singh v. WMschorak, 53 F.3d 1031 (9th Gr. 1995). The
petitioner in Singh was a Sikh who had been persecuted by the
national Indian army in his honme state of Punjab. The N nth
Circuit held that:

“[T]he district court remanded to the [BIA] to determ ne
if Singh can ‘live safely in another region of India’
distinct fromhis hone. The district court apparently
believed that Singh would not qualify for asylumif his
persecution by India for political opinion was confined
to the Punjab. Such is not the law ... W have
recogni zed that where there was a danger of persecution
in a single village from guerillas who knew the
petitioner, and no show ng of such danger el sewhere in
the country, the petitioner failed to establish
eligibility for asylum The [INS] argues by anal ogy t hat
t hese cases control this case. But where the persecution
is by the governnent of the nation no such distinction
may be taken ... It has never been thought that there are
safe places within a nation when it is the nation's
governnent that has engaged in the acts of punishing
opinion that have driven the victim to |eave the
country.” |d. at 1034 (citations omtted).

Wt hout deci di ng whet her we agree with the Ninth Circuit’s ultimte
reasoni ng and conclusions in Singh, we recognize that the N nth
Circuit properly allocated the parties’ respective burdens in such
a case. \Wen a party seeking asylum denonstrates that a national
governnent is the “persecutor,” the burden should fall upon the I NS
to show that this governnent’s persecutive actions are truly
limtedtoaclearly delineated and limted | ocality and situation,
so that the applicant for asylum therefore need not fear a
I'i kel i hood of persecution el sewhere in the nation. The INS nade no
such showing in the present case. Moreover, that an alien (at
| east one whose residence in a country was in that part of it under
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the governnent’s control) mght be safe from persecution by the
nati onal governnment in other areas of the nation (such as those
under rebellion) where the governnent’s wit does not run, does not
suffice to show that the alien lacks the requisite fear of
persecuti on.
Concl usi on

For the foregoing reasons, the Board of Imm gration’s order of
deportation is VACATED, and the case is REMANDED for
reconsi deration consistent herew th.

VACATED and REMANDED
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