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Appeal from the United States District Court for the Eastern
District of Texas.

Before SM TH, W ENER and DeM3SS, Circuit Judges.

WENER, Circuit Judge:

Plaintiff-Appellant Concerned Citizens For Equality (CCE)
brought this suit against Defendants-Appellees the County
Commi ssioners of Orange County, Texas (Comm ssioners), alleging
that the current four-precinct, single-nenber structure used to
el ect Constables and Justices of the Peace in Orange County (JP
Precincts) dilutes black voting strength and thus violates 8§ 2 of
the Voting Rights Act (VRA).!

The Comm ssi oners noved for sunmary j udgnent, contendi ng t hat,
as blacks were not a mpjority in any of the four existing JP
Precincts, CCE could not satisfy requirenents of Thornburg v.
G ngles.? CCE countered that if Oange County were divided into

five JP Precincts (rather than the four that presently exist), CCE

142 U.S.C. § 1973 (1988).
2478 U.S. 30, 106 S.Ct. 2752, 92 L.Ed.2d 25 (1986).
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could, under these hypothetical facts, satisfy the @Gngles
preconditions. The district court agreed with the Comm ssioners'
contention that, under the existing system CCE could not satisfy
the first dAngles precondition, and reasoned further that the
Suprenme Court's recent decision in Holder v. Hall?® forecl osed
consideration of CCE's hypothetical five-precinct nobdel as an
alternative way around that aspect of G ngles. The district court
therefore granted partial summary judgnent in favor of the
Comm ssioners and against CCE, dismssing its 8 2 voting rights
claim On appeal fromthe court's Rule 54(b) judgnment, CCE asks us
to reverse the district court for erroneously applying Holder to a
dilution claiminvolving a judicial election. We decline CCE's
request, and, instead, affirmthe district court's judgnent.
l.
FACTS AND PROCEEDI NGS

The facts and proceedings in this case were el aborately and
articulately set forth by the district court.* Thus, we highlight
only the essential facts.
A.  PROCEDURAL PGSTURE

CCE, an uni ncor por ated associ ati on of black voters residingin
Orange County, brought this suit against the Comm ssioners. CCE' s
conplaint alleged that the current judicial precinct structure,

consisting of four single-nenber JP Precincts, mnimzed black

.-~ US ----, 114 s.Ct. 2581, 129 L.Ed.2d 687 (1994).

4“See Concerned Citizens For Equality v. MDonal d, 863
F. Supp. 393 (E.D. Tex. 1994).



voters' opportunity to participate in the political process and to
el ect representatives of their choice, and thus diluted their
voting strength in violation of § 2 of the VRA®> and the Fourteenth
and Fifteenth Amendnents.® The Conmi ssioners answered and noved
for summary judgnent on the 8 2 voting rights claim explaining
that, wunder the current system blacks did not constitute a
majority in any of the JP Precincts. As a consequence, urged the
Comm ssioners, CCEfailed to satisfy the first of the three G ngles
preconditions.’” CCE responded by filing its own notion, seeking
sunmary judgnent onits 8 2 voting rights claimand arguing that if
a hypothetical fifth JP Precinct (a majority-black precinct) were
created, CCE could then satisfy the first G ngles precondition and
state a claimfor dilution under 8§ 2 of the VRA. In essence, CCE
chal | enged t he Comm ssioners' decision to retain the four-precinct
system rather than change to CCE s hypothetical five-precinct
el ectoral systemfor el ecting Constables and Justices of the Peace
in Oange County.

B. THE DISTRICT COURT' S OPINION

As the Suprenme Court had a simlar case under advisenent at

528 U.S.C. § 1973.
5U.S. Const. Anrend. XV & XV.

Thornburg v. G ngles, 478 U.S. 30, 106 S.C. 2752, 92
L. Ed. 2d 25 (1986), requires a showing that (1) "the mnority
group ... is sufficiently |large and geographically conpact to
constitute a magjority in a single-nenber district," 478 U S. at
50, 106 S.Ct. at 2766, (2) that the mnority group is politically
cohesive, and (3) that the majority group "votes sufficiently as
a bloc to enable it—+n the absence of special circunstances ..
usually to defeat the mnority's preferred candidate." |d. at
51, 106 S.Ct. at 2766-2767.



the time of these cross-notions for partial summary judgnent, the
district court delayed its ruling until the Court issued its
opinion in Holder v. Hall.® Interpreting Holder, the district
court held that, absent a benchmark, "[n]o vote dilution claim
exi sts under 8 2 of the Voting Rights Act if expansion of the size
of the existing governing body nust occur to satisfy the first
G ngles factor."® As CCE's 8 2 voting rights claimhad thus run
aground and foundered on the rocks and shoals of Holder, the
district court entered partial summary judgnent pursuant to
Fed. R Cv.P. 54(b) in favor of the Conmm ssioners, dismssing CCE s
voting rights claim?® CCE tinely appeal ed.
C. CCE' s ARGUMENTS ON APPEAL

On appeal, CCE advances two argunents in an effort to sal vage
its foundered ship. First, CCE attenpts to distinguish Holder in
the foll ow ng manner: (1) Hol der applies to a "governnental body";
(2) the Constables and Justices of the Peace in Orange County are
not a "governnental body"; (3) therefore Holder is inapplicable.
Second, CCE contends that even if Hol der were applicabl e, the Texas
Constitution supplies that opinion's necessary "benchmark,"
allowwng us to consider whether the size of the governnenta

authority dilutes black voting strength in Orange County.

8.-- US ----, 114 s.Ct. 2581, 129 L.Ed.2d 687 (1994).

°Concerned Citizens, 863 F.Supp. at 404 (citing Hol der, ---
Us at ----, 114 S .. at 2586).

0The separate clains under the Fourteenth and Fifteenth
Amendnent s have yet to be addressed by the district court. These
constitutional clains are not before us and we neither express
nor inply an opinion on the nerits of these clains.
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.
ANALYSI S

A. STANDARD OF REVI EW

We review the district court's grant of a notion for summary
j udgnent de novo, applying the sane standard as the district court
applied. The parties have raised no questions of fact; this
appeal involves only questions of |aw Questions of law are
deci ded just as they are outside of the summary judgnent context:
de novo. 12
B. SeEcTioN 2 oF THE VOTING R GHTS ACT

Section 2 of the VRA prohibits any "qualification or

prerequisite to voting or standard, practice, or procedure
which results in a denial or abridgenent of the right of any
citizen of the United States to vote on account of race or color"
or nmenbership in a language mnority group.'® To prove that using
a nultimenber district dilutes mnority votes in violation of § 2,
menbers of a protected mnority group nust establish three
"necessary preconditions."* "First, the mnority group nust be ...

sufficiently large and geographically conpact to constitute a

“Berry v. Arnstrong Rubber Co., 989 F.2d 822, 824 (5th
Cir.1993); Fraire v. Cty of Arlington, 957 F.2d 1268, 1273 (5th
Cr.) (citations omtted), cert. denied, --- US ----, 113 S. C.
462, 121 L.Ed.2d 371 (1992).

2\\4| ker v. Sears, Roebuck & Co., 853 F.2d 355, 358 (5th
Cir.1988).

1342 U.S.C. A § 1973(a).

¥Thornburg v. G ngles, 478 U.S. 30, 50, 106 S.Ct. 2752,
2766, 92 L.Ed.2d 25 (1986).



majority in a single-nenber district."™ "Second, the mnority
group nmust be ... politically cohesive."'® And third, the majority
must vote "sufficiently as a bloc to enable it ... wusually to
defeat the mnority's preferred candidate."?'’ Each of these
preconditions is necessary; the absence of any one of them
precludes a 8 2 dilution violation.?®

As blacks do not constitute a majority in any of the four
extant JP Precincts in Orange County, CCE cannot satisfy the first
G ngles precondition. In an attenpt to avoid this fatal defect,
CCE argues that if a hypothetical fifth, majority-black precinct
were created, CCE could then satisfy the G ngles preconditions.
Thi s argunent, however, is precluded by Hol der.
C. HoLDER V. HaLL

Hol der involved a challenge to the size—+n nunber of
Comm ssi oners—ef a nultinmenber county comm ssion which perforned
all the legislative and executive functions in a Georgia county.
A five-justice majority of the Suprene Court concluded that a
voting rights plaintiff cannot maintain a 8 2 chall enge to the size
of a governnental body unless an "objective and workabl e standard
for choosing a benchmark by which to evaluate a chall enged voting

practice" can be identified.! The Court reasoned that w thout such

51d. at 50, 106 S.Ct. at 2766.

%l d. at 51, 106 S.Ct. at 2766.

7l d.

8Brewer v. Ham 876 F.2d 448, 451 (5th Cir.1989).

¥..- US at ----, 114 S.Ct. at 2588, 129 L.Ed.2d at 695.
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a benchmark, the size of a governnental body cannot be chall enged
as dilutive under 8 2 because "[t]here is no principledreason why
one size should be picked over another...."20 W wite today to
answer two supplenental questions posed by the instant case.
First, does Holder apply to a county-wide, nultiple precinct
structure for electing judicial officers? Second, if so, does the
Texas Constitution provide an "objective and workabl e" benchnark
that would allow us to consider whether the nunerical size of that
structure dilutes mnority voting strength?
1. Holder and the JP Precincts
CCE contends that Holder is inapplicable to judicial

elections. In Holder, the Suprene Court held that challenges to
the nunerical size of a "governnental authority" or a "governnenta
body" are precluded.? Locking in on those terns, CCE observes that
this case involves judicial precincts, not a "governnental body",
and submts that to apply Holder to a county's judicial precincts
woul d be an error. W disagree.

Both Suprene Court and Fifth CGrcuit precedent state that

judicial elections are subject to § 2 of the VRA 22 Holder is a

201 d.

2ld. at ---- - ----, 114 S.Ct. at 2586-88, 129 L.Ed.2d at
694- 96.

225ee Chisomv. Roener, 501 U.S. 380, 403, 111 S. C. 2354,
2368, 115 L.Ed.2d 348 (1991) (state judicial elections are
covered by 8 2); Houston Lawyers' Ass'n v. Attorney General of
Texas, 501 U.S. 419, 424, 111 S. . 2376, 2380, 115 L.Ed.2d 379
(1991) (section 2 of the VRA applies to "executive officers and

j udges whose responsibilities are exercised i ndependently in
an area coextensive with the districts fromwhich they are
el ected"); League of United Latin Am Citizens v. Cenents, 999
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controlling Suprenme Court precedent and, a fortiori, nust be
considered in our reviewof 8 2 vote dilution clains. The question
remai ns, however, just how does Hol der apply to the instant case.

Inits narrowest sense, Hol der stands for the proposition that
when chal l enging the nunerical size of a nultinenber, collegia
county conm ssion, aplaintiff may not, absent a "benchmark", posit
a hypothetical expansion of the size of that nultinenber body. 2
Thus, Holder is not a perfectly congruent precedent, factually
replicating and surgically resolving the precise issue now before
us. Nevertheless, in the teachings of Hol der we discern a broader
and nore generally applicable proposition: In a 8 2 vote dilution
claim grounded in the nunerical size of a governnental body, the
plaintiff cannot beg the first prong of G ngles. |n other words,
when the existing size of the governnental body precludes a
plaintiff from satisfying the first prong of Gngles, that
plaintiff may not i nvoke hypot heti cal mut at i ons and
transfigurations of the existing political structure to circunment
that G ngles prerequisite. Such a use of hypotheticals would
nullify the first prong, for whenever the first G ngles prong
presented a problem a plaintiff would only need to hypothesize
sone other political structure under which the first Gngles
precondi tion would be net. The preconditions set forth in G ngles
are necessary: Voting rights plaintiffs my not enploy a

sel f-serving t hought experinent to | eap-frog one of the "necessary"

F.2d 831, 838 (5th Cir.1993).
Z.-.-. US at ----, 114 S .. at 2588, 129 L.Ed.2d at 697.
8



G ngl es preconditions.

Based on this |esson of Holder, we acknow edge that when a
state elects its judges, as Texas has done in its JP Precincts, #
those el ections nust be conducted in conpliance with the VRA and
the Suprenme Court's interpretations of the VRA including Hol der.
CCE' s judiciary-exclusive interpretation of "governnental body" is
spuriously narrow and sinply wong. W find nothing in Hol der
indicating that the Suprene Court's use of the term "governnenta
body" overruled, nodified, or otherwi se changed its consistent
position that the VRA applies to judicial elections. Neither do we
discern in Holder anything to indicate that its teachings are
limted to elections of "representatives" from single-nmenber
districts or precincts who, together with simlarly elected
col | eagues from other such districts, function as a nultinmenber
del i berative body, such as appellate courts, county comm ssions,
school boards, or boards of al dernen.

Fol | owm ng Suprene Court precedent as well as our own, we hold
that, in general, Holder does apply to the election of "judges
whose responsibilities are exercised independently in an area
coextensive with the districts fromwhich they are elected."?® In
this particul ar case, Hol der applies to the el ection of Justices of

the Peace and Constables from Orange County's existing four JP

24At oral argunent, counsel for CCE stated that under the
Texas system the geographical jurisdiction of a Justice of the
Peace is coextensive with the boundaries of its electoral
preci nct.

2Houston Lawyers', 501 U.S. at 424, 111 S.C. at 2380.
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Precincts and forecloses consideration of CCE s hypothetical
five-precinct arrangenent.
2. |Is "For The Conveni ence of the People" a Benchmark?

I n Hol der, the Suprene Court observed that if a "benchmark"—a
principled reason why a gi ven nunber of precincts or districts is
preferable to another—against which to test a chall enged voting
practice can be identified, a voting rights plaintiff may chal |l enge
the nunerical size of a governmental body.2?® CCE argues that the
Texas Constitution provides such a benchmark for determ ning the
nunber of JP Precincts for a given county.

The Texas Constitution states that "for the conveni ence of the
people,” counties with a population of 30,000 or nore "shall be
divided into not | ess than four and not nore than ei ght [Justice of
t he Peace] precincts."?” The Texas Constitution offers no guidance
what soever for determ ning whether a covered county should have
four, five, six, seven, or eight JP Precincts, yet CCE urges that

the phrase "for the convenience of the people" supplies the
necessary benchmark. W nust di sagree.
As the Suprene Court stated, a benchmark nust be derived from

an "objective and workable standard" that allows a court to
eval uate a chal l enged voting practice."? Although at this juncture
the precise contours of the term "benchmark"”™ have yet to be

descri bed, we are confident that the elastic and anorphous phrase,

... US at ----, 114 S.Ct. at 2588, 129 L.Ed.2d at 697.

?'Texas Constitution art. 5, § 18.

2... US at ----, 114 S.Ct. at 2586, 129 L.Ed.2d at 695.
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for the convenience of the people,” cannot supply the type of
"obj ective and wor kabl e standard" that the Suprenme Court envi sions.
In the for-the-convenience-of-the-people benchmark suggested by
CCE, we are sinply unable to discern any standard, nuch |ess an
"obj ective and workable" one, by which to evaluate the dilutive
effect of the four-precinct system
L1l
CONCLUSI ON

In closing, we reiterate that Hol der controls, dictating that
a dilution claimunder 8 2 of the VRA, challenging the size of an
el ected "governnental body"—whether it be |egislative, executive,
or judicial—eannot be maintained absent a readily identifiable
"benchmark by which to evaluate a challenged voting practice."?°
The state constitutional provision proffered by CCE cannot supply
the requisite benchmark; and, w thout such a benchmark, CCE's
hypot hetical five-precinct nodel cannot pass nuster under Hol der.
Accordingly, we AFFIRM in all respects, the judgnent of the
district court dismssing CCE's 8§ 2 voting rights claim and REMAND
this case for further proceedings concerning CCE s renaining
cl ai ms.

AFFI RVED and REMANDED

29 d.
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