United States Court of Appeals,
Fifth Grcuit.
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In the Matter of Chris J. ROY, a Law Corporation, Debtor.

COTTONPORT BANK f/k/a Central Louisiana Bank & Trust Co.,
Appel | ant,

V.
Chris J. ROY, Sr., et al., Appellees.
July 13, 1995.

Appeal from the United States District Court for the Wstern
District of Louisiana.

Bef ore W SDOM DUHE and BENAVI DES, Circuit Judges.

WSDOM Circuit Judge.

The plaintiff/appellee, trustee for the bankruptcy estate of
the law firm of Chris J. Roy, of Alexandria, Louisiana, filed a
petition in the bankruptcy court seeking to establish that an
alleged pledge by the law firm to the defendant/appellant,
Cottonport Bank, was unperfected and unenforceable against the
bankruptcy estate. The bankruptcy court determ ned that there was
not a valid pledge. The district court affirnmed. Because we agree
that the parties did not perfect a pledge under Louisiana |aw, we

AFFI RM

In 1989, the law firm of Chris J. Roy filed a voluntary
petition for bankruptcy. Wade Kelly was appointed as pernanent
trustee of the law firms bankruptcy estate. Kelly filed a

conplaint in the bankruptcy court seeking to establish that a



pr e- bankruptcy pl edge of a contingency fee to Cottonport Bank, the
appel I ant, was unperfected and unenforceabl e.

The firmearned the fee for its handling of a case on behalf
of its client, Juneau, against Anmerican Honda Mdtor Conpany. In
1986, Roy executed a docunent which purported to "pledge and
assign" 25 percent of the fee interest in the Juneau case to
Cott onport Bank! as guaranty for | oans nade by the bank to the firm
or Roy.2 The transaction was anmended in 1988 when Roy executed a
second docunent which purported to "pl edge and assi gn" 100 percent

of his interest in the Juneau fee to Cottonport Bank.?3

The appellant bank is also referred to in the briefs of the
parties as Central Louisiana Bank & Trust Conpany or CENLA

2The docunent executed by Roy and Cottonport Bank, entitled
"act of assignnent," provided, in pertinent part:

For and in consideration of the loan to Chris J. Roy (A
Law Corporation), Chris J. Roy (A Law Corporation) and
Chris J. Roy, individually, pledge and assign to the
Central Louisiana Bank & Trust Conpany [aka Cottonport
Bank] an undivided twenty-five (25% per cent interest
inthe attorney's fees to be earned in the foll ow ng
cases, to-wt:

1. Barry and Cynthia Juneau v. Anerican Honda Mot or
Conpany, Docket Nunmber 83-4534, Twel fth Judi ci al
District.

Record, volune 1 at 144.

3The second docunent executed by Roy, also entitled "act of
assi gnnent," provides:

For and in consideration of the loan to Chris J. Roy (A
Law Corporation), Chris J. Roy (A Law Corporation) and
Chris J. Roy, individually, pledge and assign to the
Central Louisiana Bank & Trust Conpany [aka Cottonport
Bank] an undivided fifty (50% per cent interest in the
attorney's fees earned and to be earned in the

follow ng cases, to-wt:



The Juneau case was settled in 1987 and the settlenent
provided that the firmwas entitled to recei ve $500, 000 i n deferred
attorney's fees to be paidin five yearly installnents. As part of
the settlenent, Reliance |nsurance Conpany, an insurer of Honda,
was to assune the obligation to make the annual paynents by
purchasing an annuity fromUnited Pacific Life |Insurance Conpany.
The annuity is structured to pay the law firm $100, 000 each year
for five years.

Before the first paynent in 1988, Roy wote a letter to
Rel i ance which instructed that the check shoul d be made payable to
the firmand Cottonport as joint payees.* The check was received,
endorsed by both Roy and Cottonport, and deposited in the firms
bank account at Cottonport Bank. Two days later, Roy sent a

$25, 000 check to Cottonport Bank which satisfied two previous | oans

1. Barry and Cynthia Juneau v. Anerican Honda Mot or
Conpany, Docket Nunmber 83-4534, Twel fth Judi ci al
District.

Record, volunme 1 at 148. The docunent was anended further
on Decenber 16, 1988 when, at the witten request of Roy, a
handwitten notation increased the percentage of the Juneau
fee assigned or pledged to Cottonport Bank to 100%  See,
Record, volunme 1 at 149.

‘“The letter stated:

| understand that neither | nor ny corporation are
permtted to assign ny interest in this matter to
anyone that woul d be bindi ng upon you; nevertheless, |
have assigned ny interest in ny attorney's fees to the
Central Bank & Trust Conpany [aka Cottonport Bank] and
woul d appreci ate your having the $100, 000 check due ne
on Decenber 15, 1988, nmde payable to Chris J. Roy (A
Law Corporation) and Central Louisiana Bank & Trust
Conpany.

Record, volune 2 at 205.

3



made by Cottonport to the firm The second annuity paynment, issued
i n Novenber of 1989, was issued to the lawfirmas the sol e payee.
One nonth after the second paynent was issued, the check was
endorsed by the law firm to Cottonport Bank and applied to the
firms outstanding debts. Chris Roy instructed Reliance that the
third paynment should be sent to A J. Roy, Chris Roy's brother and
the president of Cottonport Bank. In Novenber of 1990, the third
paynment was sent according to Roy's instructions and the proceeds
were applied to the firms debts. The 1991 and 1992 paynents were
paid into the registry of the bankruptcy court.

Kelly, acting as trustee, filed a petition wth the bankruptcy
court seeking to recover the earlier paynents and ensure that the
| ast two paynents would be paid to the bankruptcy estate of the
firm Kelly alleged in his petition that neither a wvalid
assi gnnent nor pledge had been created between the parties and,
accordingly, the transaction could not be enforced against the
trustee.

The bankruptcy court determ ned that the parties had created
a valid assignnent and dismssed Kelly's conplaint. The district
court reversed that decision and ordered that the paid funds be
returned to the estate and that the renmaining paynents were the
property of the estate. On appeal, this Court affirmed the
district court's decision that there was not a valid assignnent.
This Court, however, reversed and renmanded the case for the
bankruptcy court determ ne whether the transaction between the

parties was a valid, enforceable pledge. The bankruptcy court, on



remand, concl uded that there was not a perfected pl edge and entered
a judgnent in favor of the trustee. The district court affirnmed.
The appel |l ant, Cottonport Bank, currently appeals on the issue of
whet her there was a perfected pl edge.

1.

The Louisiana Cvil Code defines a pledge as a contract "by
whi ch one debtor gives sonething to his creditor as a security for
his debt".®> Traditionally, a pledge required the delivery of the
security by the debtor to the creditor to be held until the debt
was satisfied.® The revised statutes, however, provide a nmethod by
whi ch incorporeal property can be pledged which does not require
delivery.

The bankruptcy and district courts correctly identified the
law firms interest in the Juneau fee as an accounts receivable.
This type of interest fits into the category of property identified
by the revised statutes as an incorporeal right not evidenced in

witing. This type of right can be the subject of a pledge and

delivery is not required.’” The revised statutes, however, do not

°La.Civil Code article 3133.
8La. Civil Code article 3152 provides:

it is essential to the contract of pledge that the
creditor be put in possession of the thing given to him
in pledge, and consequently that actual delivery of it
be made to him unless he has possession of it already
by sonme other right.

‘La. Rev. Stat. 9:4321 provides:
Clains, credits, obligations, and incorporeal rights in
general not evidenced by witten instrunent or nuninent
of title, shall be subject to pledge, and may be

5



excuse parties creating a pledge from all formal requirenents.
Rat her, there are two major requirenents for a perfected pledge.
First, there nust be a neeting of the mnds and an intent to pl edge
the property at issue. This intent can be expressed in either a
witten or oral pledge agreenment.® Second, the Louisiana revised
statutes require that the obligor receive witten notice of the

pl edge or that the obligor acknow edge the pledge in witing.?®

pl edged in the sanme manner as ot her property.
Further, La.Rev.Stat. 9:4322 provides:

The pl edge shall be valid as to all persons w thout
delivery of the claim credit, obligation, or
i ncorporeal right to the pledgee.

8%vaughn Flying Service v. Costanza, 590 F. Supp. 1077, 1080-
81 (WD. La.1984); Bank of Coushatta v. Patrick, 503 So.2d 1061,
1065 (La.App. 2d G r.1987); G tizens Bank & Trust Co. v.
Consol i dated Term nal \Warehouse, Inc., 460 So.2d 663, 668
(La. App. 1st Cir.1984). For further discussion of the
requi renents for a perfected pledge of an incorporeal right not
evidenced in witing, see Charles M Pisano, Coment, Fornal
Requi rements of Pl edge Under Louisiana Cvil Code Article 3158 &
Rel ated Articles, 48 La.L.Rev. 129, 159-163 (1987).

°La. Rev. Stat. 9:4323 provides:

To bind the obligor to pay the anbunt due to the

pl edgee, notice of the pledge shall be given in witing
to the obligor or shall be acknow edged in witing by
hi m

Notice to the obligor is required under the statutes to
perfect the pledge. See, Vaughn Flying Services, 590

F. Supp. at 1081; Bank of Coushatta, 503 S.2d at 1065;
Taylor v. Canel, 586 So.2d 151, 151 (La.App. 3d G r.1991).
There is sone question as to what is required to bind third
parties. For a pledge to be effective against third
parties, courts may require a witten instrunment which
states the anount of the debt secured by the pledge and the
nature of the property pledged. Citizens Bank and Trust,
460 So.2d at 669, (holding that to be effective against
third parties, there nust be witten evidence of the pledge
whi ch states the anmount of the debt secured and the nature

6



In this case, the witten instrunents executed by Chris Roy
which purport to pledge the Juneau fee seem to indicate Roy's
intent to secure the debts owed to Cottonport wth the firms
interest in the Juneau fee. The district court, however, concl uded
that these agreenents fail as evidence of a neeting of the m nds
since they lack specifics regarding the debt secured and the
property pl edged. The appellant, Cottonport Bank, responds by
citing the Louisiana First Crcuit Court's decision in Ctizens
Bank & Trust v. Consolidated Term nal \Warehouse, Inc.?°

In Citizens Bank, a vendor of tinber nmade it a practice to
pl edge to its bank invoices reflecting noney owed to the vendor by
his custoners.! The vendor would deliver the invoices to its bank
and receive in return a loan in the anount of the invoices
pl edged.*? On the bottom of the invoices sent to the vendor's
custoners the follow ng | anguage appear ed:

For value received, we hereby pledge and convey the within

of the thing pledged); In re Schrewe, 108 B.R 116, 118
(E.D. La.1989) (holding that a "pledge doe not effect third
parties unless "the pledge is proved by sonme witten
instrument [that states] the species and nature of the thing
given in pledge' ") (quoting La.C vil Code article 3158),

but see, Vaughn Flying Services, 590 F. Supp. at 1081
(holding that a pledge is "valid and effective against third
parties without a witten act of pledge stating the anount
of the debt secured"). This conflict is based on differing
interpretations of the Code and revised statutes. According
to sone courts, pledges of incorporeal novabl es not
evidenced in witing still nust neet the requirenents of
Cvil Code article 3158(A).

10460 So.2d 663 (La. App. 1st Gir.1984).
11 d. at 666-67.
121 d. at 667.



invoice to Citizens Bank & Trust, Plaquemne, La., as

collateral attached to ny note with full power and authority

and in ny nane to collect the anount of said invoice and you
are hereby requested to remt to themdirect.?®3

The Louisiana First Grcuit Court first concluded that under
La. Rev. Stat. 9:4321-4324, no witten pl edge agreenent is required.
The court then held that the oral agreenent between the bank and
the vendor was sufficient since "it was clear that the invoices
wer e being pl edged for the anmount of the prom ssory note".! Thus,
the Ctizens Bank court, after recognizing that no witten pl edge
agreenent is required, accepted the invoices as sufficient evidence
of an agreenent to pl edge.

In this case, Cottonport Bank and Roy executed sone form of
agreenent . Also, the funds loaned to Roy increased with the
percent age of the Juneau fee pledged. It seens clear that both Roy
and Cottonport Bank intended that Roy's interest in the fees was
pl edged to secure the loan to Roy by Cottonport Bank. Thus, we
di sagree with the district court and find that there was sufficient
evidence of the intent to pl edge.

The remaining issues are the identity of the obligor and
whet her the obligor received witten notice or sent a witten

acknowl edgenent. The appellant argues that notice to the obligor

is not required to perfect the pledge between itself and the firms

est at e. This assertion, however, is contrary to the specific
Bl d.
41 d. at 669.



requirenents of the revised statutes and the caselaw ° The
appel l ant further argues that Reliance is the obligor who owed the
firmthe property pledged while the bankruptcy and district court
both identified the obligor as Union Pacific, the issuer of the
annuity.

Rel i ance was obligated under the settlenent agreenent to pay
the law firmthe fee. As noted by the district court, however,
“"Union Pacific is listed as the obligor on the annuity contract". 16
Even assum ng that Reliance is considered the obligor, as argued by
the appellant, it did not receive fornmal notice of the pledge from
the firm Roy did send Reliance a letter in COctober 1988 which
stated, in pertinent part:

| understand that neither | nor nmy corporation are permtted

to assign ny interest in this mtter to anyone that would be

bi ndi ng upon you; nevertheless, | have assigned ny interest
inny attorney's fees to the Central Bank & Trust Conpany [ aka

Cot t onport Bank] and woul d appreci ate your havi ng t he $100, 000

check due ne on Decenber 15, 1988, nade payable to Chris J.

Roy (A Law Corporation) and Central Louisiana Bank & Trust

Conpany. ¥’

Based on this letter, the appellant argues that Reliance received

BVaughn Flying Services, 590 F. Supp. at 1081 (noting that a
pl edge of this type of right "would be valid without the witten
act so long as witten notice of the pledge is given to, or a
written acknow edgnent is received from the obligor"); Taylor,
586 So.2d at 151 (holding that a pledge of an incorporeal novable
not evidenced in witing was valid because the parties executed a
pl edge agreenent and a representative of the obligor signed an
acknow edgenent); Bank of Coushatta, 503 S.2d at 1065 (noting
that "[t]o perfect a valid pledge of an incorporeal not evidenced
by a witten instrunent either an oral or witten act of pledge
is required along with witten notice of the pledge to the
obligor or witten acknow edgenent by the obligor").

18Record, volune 4 at 563.

7"Record, volune 2 at 205.



notice of the pledge. The letter itself, however, fails to
identify the transaction as a pledge nor does it identify the debt
secured. Further, this was the only paynent that Roy instructed
Reliance to pay to the firmand the appellant as joint payees. The
remai ni ng paynents were paid either to Roy or to his brother, as
per Roy's instructions. Although the extent of the notice required
under La.Rev.Stat. 9:4323 is unclear, we hold that the single
paynment instruction sent to Reliance by Roy was insufficient to
constitute notice. Thus, the pledge was not perfected and it is
unenf or ceabl e agai nst the bankruptcy estate.
L1,

Based on the agreenents between the firm and the appell ant
bank, sufficient evidence of a neeting of the m nds on the creation
of the pledge was presented. The notice sent to Reliance, however,
was insufficient to satisfy the notice requirenent in La.Rev. Stat.

9:4323. W&, therefore, AFFIRMthe decision of the district court.
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