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ver sus
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Appeals fromthe United States District Court for the
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(Sept enber 12, 1995)
Bef ore GARWOOD, JOLLY, and BARKSDALE, Circuit Judges.
E. GRADY JOLLY, G rcuit Judge:

John and Ben Canpbell, father and son, appeal their
convictions for conspiracy and bank fraud, and Ben appeals his
conviction for making a false entry in bank records, all resulting
fromBen Canpbell's nortgage of property, which he did not own, to
the nowfailed Fl ower Mound Bank. The nortgaged property was owned
by West-Butte Corporation, a small famly owned conpany fornmed to
devel op the property. Qur opinion focuses primarily on the alleged
conspiracy to defraud the bank (now Security Bank of Fl ower Mbund)
by depriving it of its security. The governnent contends that this

conspiracy to defraud the bank began only after Ben defaulted on



the | oan--not when Ben nortgaged the property to the bank. Once
the bank began its attenpts to foreclose on the property, John
with Ben's hel p, demanded rel ease of the property and took | ega
action to reclaimit from the bank. The governnent argues that
these efforts anmbunted to a conspiracy to commt bank fraud.

Al t hough we easily conclude that the evidence supports Ben's
conviction for fraudulently nortgaging the property by falsely
signing as president of Wst-Butte Corporation, we find that the
evi dence does not support an illegal conspiracy to deprive the bank
of its security. Because the evidence supporting the bank fraud
count is the sanme as that supporting the reversed conspiracy
convictions, we also reverse these convictions. W thus affirmin
part, reverse in part, and renand.

The facts underlying the alleged conspiracy are conplicated,
and the governnent's theory of the illegality of the conspiracy is
sonmewhat unsure or at |east not easily grasped. To understand this
appeal, we nust first set out the facts in | aborious detail.

I
A

In 1978, John Canpbell purchased for devel opnent as a resort
6.2 acres of |and near Crested Butte, Colorado (the "Crested Butte
property" or the "property"). Daniel Thurman, a life-tinme friend
and business associate of John Canpbell, assisted in the
devel opnent from 1978 until 1984, specifically, by attenpting to

obtain water rights for the Crested Butte property. In 1984,



Thur man, John Canpbell, and Ben D. Canpbell--John Canpbell's son
and co-defendant -appel |l ant--forned West-Butte Corporation ("Wst-
Butte") to continue with devel opnment of the Crested Butte property.
John Canpbell contributed to West-Butte the Crested Butte property
by warranty deed. The Crested Butte property was West-Butte's sole
asset .

West-Butte's Articles of Incorporation listed its officers as
Dan Thurman, president; Ben Canpbell, vice president; and Shirley
Thur man, secretary-treasurer. These sane individuals conprisedthe
t hree-nmenber board of directors. Finally, the Articles of
| ncorporation authorized, but did not issue, 120,000 shares of
comon stock. The mnutes of the initial organizational neeting
for the corporation authorized and directed the president and the
secretary to i ssue 10,000 shares to CATV Systens, Inc. ("CATV'), a
corporation whol |l y-owned by Ben Canpbell, and 10, 000 shares to Ben
Canpbel |, individually. Two stock certificates were partially
conpl eted designating CATV and Ben Canpbell as the owners of the
shares, but the certificates were never signed as required by West -
Butte's byl aws.

B

In addition to his involvenent wwth West-Butte, Ben Canpbel
owned and operated several conpanies, including Frontier GMC. In
connection with Frontier GMC, Ben Canpbell entered into a trust
agreenent with GVAC for supply and paynent of cars. I n August

1986, however, GVAC discovered that Ben Canpbell sold vehicles



W t hout paying GVAC, in violation of the trust agreenent. As a
result, Ben Canpbell owed GVAC approximtely $280, 000. GVAC
ultimately gave Ben Canpbell until Decenber 10, 1986, to correct
Frontier GVC s financial delinquency.

To neet GVAC s demands, Ben Canpbell first turned to MBank
Fort Worth (" MBank"). He agreed to pledge as collateral the
Crested Butte property. Upon their exam nation, however, MBank
di scovered Ben Canpbell did not own the Crested Butte property; it
was owned by West-Butte. Furthernore, the warranty deed conveyi ng
the Crested Butte property from John Canpbell to West-Butte was
defective.! Thus, John Canpbell woul d need to reconvey the Crested
Butte property to West-Butte. Under these circunstances, MBank
deni ed the | oan.

In late 1986, Ben Canpbell turned to his own bank, Flower
Mound Bank ("FMB"), where he chaired the board of directors. He
applied for a $90,000 | oan? and agai n agreed to pledge the Crested
Butte property as collateral for his |oan. This deal was nore
conplicated, however, because Ben had ten prior unsecured notes

hel d by FMB and executed by Ben, individually, or on behalf of one

The deed was defective under Col orado | aw because it failed
to designate the grantee, Wst-Butte Corporation, as a Col orado
cor porati on.

2Ben Canpbell testified that he told the board of directors
that the purpose of the loan was to resolve Frontier GVMC s
financial problenms. FMB' s |oan commttee approval form however,
stated that the purpose of the | oan was to provide operating funds
for another of his ventures, El Centro Ranch.



of his conpanies. Thus, it was agreed that the Crested Butte
property would serve as security for all of Ben's indebtedness.

Joseph Ackley, president of FMB during the tinme this
transaction took place, asked attorney Boyd Newman, a director of
FMB, to provide |legal services wwth regard to Ben Canpbel|l's | oan.
Newman refused to act as FMB's attorney in this matter, but
contacted Robert Wight, a Colorado attorney, to assist in
preparing a nortgage in favor of FMB and obtaining title insurance.
After performng atitle search, Wight infornmed Newran that West -
Butte--not Ben Canpbell--owned the Crested Butte property. Newran
t hen advi sed Ackl ey that a corporate resol ution fromWst-Butte was
needed in order to grant Ben Canpbell the authority to encunber
West-Butte's property. Amazingly, FMB never obtained a corporate
resolution from West-Butte all ow ng Ben Canpbell to nortgage the
Crested Butte property. Wight also inforned Newman that the
warranty deed conveying the Crested Butte property from John
Canpbell to West-Butte was defective. Newman asked Wight to
prepare a correction deed and a nortgage in favor of FMB.

Wight prepared a quitclaim deed from John Canpbell to
West-Butte and a nortgage on the Crested Butte property from
West-Butte in favor of FMB and sent these docunents to Newman. On
Decenber 8, 1986, John executed the quitclaimdeed correcting the

title problent and the deed was properly notarized. The quitclaim

At trial, Ben Canpbel
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deed was filed in Colorado and vested clear title to the Crested
Butte property in West-Butte. On Decenber 10, 1986, Ben Canpbel
executed the nortgage in favor of FVMB. The nortgage was signed on
behal f of West-Butte by "Ben Canpbell, as President” and his w fe,
"Phyllis Canpbell, as Secretary." Ben then gave Wi ght
aut horization to affix a blank seal of Wst-Butte on the nortgage.
Ben next engaged in a series of actions in an effort to
provi de corporate ratification for his fal se signature as president
of West-Butte. On Decenber 15, 1986, Ben asked Phil Klingsmth
West-Butte's attorney, to send hi mWst-Butte's corporate seal and
to issue the West-Butte stock 50% to him and 50% to his wfe
Klingsmth sent the seal and wunsigned stock certificates.
Furthernmore, Ben Canpbell testified that, additionally, on
Decenber 15, he conducted a "special neeting" of the sharehol ders
and appointed hinself president of Wst-Butte and his wfe
secretary/treasurer.* However, the annual corporate reports filed
on behal f of West-Butte fromJune 1986 t hrough June 1989 refl ected

no change in the officers chosen to serve at Wst-Butte's

John Canpbell needed to reconvey the Crested Butte property to
West-Butte by quitclaimdeed so that West-Butte would hold clear
title to the Crested Butte property.

‘During the investigation of this case before trial, John
Canpbel | told a Federal Bureau of Investigations ("FBI") agent that
he saw reorgani zati on papers (i.e., the mnutes fromthe "speci al
nmeeti ng" of sharehol ders) that m ght have given Ben Canpbell the
authority to nortgage the property.



i nception--Dan Thurman as president; Ben Canpbell as vice-
president; and Shirley Thurman as secretary/treasurer.

Things did not inprove for Ben Canpbell. On April 28, 1987,
Ben filed for bankruptcy in the United States Bankruptcy Court for
the Eastern District of Texas, individually, and on behalf of the
conpani es he owned, including CATV, El Centro Ranch, and Frontier
GVC. Ben advised FMB that he woul d not contest foreclosure on the
Crested Butte property. The Texas bankruptcy court, however,
determned that it did not have jurisdiction to resolve any claim
to the Crested Butte property because it was |ocated in Col orado.
Ben Canpbell was di scharged in bankruptcy.

The bank's claim on the Crested Butte property, however,
remai ned unresolved. On January 31, 1989, Security Bank of Fl ower
Mound (" Security Bank")® nmade a denmand on Ben Canpbel |, as required
under Colorado law, for the amount of the defaulted prom ssory
notes secured by the nortgage on the Crested Butte property. On
February 16, Security Bank filed a conplaint in Col orado state
court requesting foreclosure on the Crested Butte property. The
conpl aint was served on Klingsmth, the regi stered agent for West-
Butte. Security Bank also filed a notice of |is pendens to prevent

any conveyance of the property. Because no answer was filed on

SOn March 3, 1988, the Federal Deposit |Insurance Corporation
(the "FDIC'") declared FMB insolvent and sold all of its assets to
Security Bank.



behal f of West-Butte,® the Colorado court entered a default
j udgrment against the Crested Butte property on May 10, 1989.7 The
court denied West-Butte's notion to set aside the default judgnent
and scheduled a sheriff's sale of the Crested Butte property for
June 30.
C
West-Butte, led by John Canpbell, fought back. On June 28,
1989, to prevent sale of the Crested Butte property, the board of
directors of West-Butte, including Ben Canpbell, authorized the
vol unt ary bankruptcy of West-Butte. On June 30--before the tine of
the scheduled sheriff's sale--Wst-Butte filed bankruptcy in the
Uni ted St ates Bankruptcy Court for the District of Col orado through
its bankruptcy attorney David OQppenheim The sheriff's sale of the
Crested Butte property was stayed.
West-Butte's |l egal battle to claimthe property went forward.
On Septenber 15, 1989, the voluntary bankruptcy petition of West-
Butte was dismssed on Wst-Butte's notion. Thereafter, on
Sept enber 25, 1989, at John Canpbell's instruction, Brad Bresl au,

West-Butte's appellate attorney, appealed the default |udgnment

Thurman testified that he received a letter fromKlingsnith
on February 28, 1989, stating that he accepted service of the
sumons and conplaint in the foreclosure action. Thurnman stated
that he instructed Klingsmth that he woul d take no acti on agai nst
t he forecl osure because he was no | onger involved with the Crested
Butte property or West-Butte. He further stated, however, that
John Canpbel | was handling any matters concerning the property.

The court did not enter judgment agai nst Ben Canpbel| because
he had been di scharged i n bankruptcy.



entered against the Crested Butte property in the foreclosure
action. On Novenber 21, 1990, the Colorado appellate court
reversed the default judgnent entered by the lower court in the
foreclosure action.® In the neantinme, West-Butte failed to post an
appeal bond, which was a condition of the stay on the sale of the
Crested Butte property. Security Bank proceeded to purchase the
property on Cctober 11, 1989, subject to a right of redenption

West-Butte filed a |lis pendens notice preventing further sale of
the Crested Butte property.

D

We now turn the clock back a bit to exam ne John Canpbell's
culpability in the alleged illegal conspiracy.

John Canmpbel | | earned of Ben Canpbell's unauthorized nortgage
no later than early 1987, when, after unsuccessful attenpts at
devel opnent as a resort, John Canpbell and Daniel Thurman |isted
the Crested Butte property for sale. In early 1987, Thurman
| earned through the real estate agent with whom the property was
listed that the Crested Butte property was pledged as security to
FMB by Ben Canpbell. Thurman then contacted Klingsmth and both
men infornmed John Canpbell of the nortgage. Both Thurman and
Klingsmth testified that John Canpbel|l seened genuinely surprised

and angered that Ben Canpbell nortgaged the property when he

8The court hel d that because the trial court failed to provide
West-Butte three days notice before entering the default judgnment
as required under Rule 55(b) of the Colorado Rules of GCvil
Procedure, the judgnent was void.



clearly did not have the authority to do so. The governnment, on
t he ot her hand, argued at trial that John Canpbell not only knew of
t he unaut hori zed nortgage at the tine that it was made i n Decenber
1986, but al so ai ded and abetted Ben Canpbell in deceiving the bank
with the defective nortgage. The jury, however, acquitted John of
aiding and abetting Ben in this crine.

Upon | earning of Ben Canpbell's unauthorized nortgage of the
Crested Butte property, John Canpbell took various steps to prevent
FMB and | ater Security Bank fromforeclosing on the Crested Butte
property. Both Thurman and John Canpbell instructed Klingsmth to
inform FMB that the nortgage was invalid because Ben Canpbell
| acked the authority to pledge Wst-Butte's property. On
February 8, 1988, Klingsmth sent a letter to Joe Ackley, the
president of FMB, stating that the nortgage executed by Ben
Canmpbel | was invalid because it was not executed by Dani el Thurman
as president or Shirley Thurman as secretary, and demanded that the
nort gage be rel eased. John Canpbel |l additionally contacted Ackl ey
and told hi mthat Ben Canpbell did not have the authority to pl edge
the Crested Butte property.

John Canpbell also made several unsuccessful demands on
Security Bank for settlenent of the dispute over the Crested Butte
property. Sonetinme during April or May 1988, John contacted Gary
Acker, the first president of the newy organi zed Security Bank,
and stated that Ben did not have the authority to nortgage the

Crested Butte property. John offered to settle the dispute with
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Security Bank and, when his offer was refused by Acker, John stated
that he would pursue his claim"even if he had to go to the Suprene
Court." Additionally, John told Security Bank vice president Frank
Sheer that Security Bank woul d have the Crested Butte property over
his dead body. Months |ater, John again contacted Acker. He
suggested a settlenent with Security Bank and again threatened to
take his case all the way to the Suprene Court when Acker refused
his offer to settle.

Sonetine after Novenber 21, 1990, when the Col orado appel |l ate
court reversed the default judgnent, John Canpbell® and Security
Bank, through its new president, Bill Ellis, began negotiations to
settle. Ellis testified at trial that John Canpbell infornmed him
that Ben did not have the authority in 1986 to pl edge the property
to FMB. He made the decision to settle, however, after exam ning
Security Bank's records on this loan and realizing that FMB
actually had failed to obtain a corporate resolution. On
January 18, 1991, West-Butte's board of directors (i.e., John
Canpbel |, Dan Thurman, and Jo Canpbell) authorized John to enter
into a settlement with Security Bank on behalf of West-Butte for
the Crested Butte property. Al parties agreed upon and signed the
settlenment--Ellis for the bank, John Canpbel | as president of West-

Butte, Ben Canpbell, individually, and on behalf of both Frontier

On Septenber 14, 1990, a corporate report was filed listing
John G Canpbell as president, Dan Thurman as vi ce-president, and
John Campbell's wfe, Jo Canpbell, as secretary/treasurer. These
sane three individuals conprised the entire board of directors.
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GVMC and CATV. The Crested Butte property was then sold for
$320, 000. John Canpbel |, the original contributor of the property,
recei ved $150,000 fromthe proceeds of the sale.?

I

Based on their actions taken to prevent foreclosure on the
Crested Butte property, John Canpbell and Ben Canpbell were
indicted on conspiracy to conmmt bank fraud in violation of 18
US C 8 371 and on the substantive offense of bank fraud in
violation of 18 U S.C § 1344, Addi tionally, Ben Canpbell was
indicted on the charge of false entry in bank records with intent
to deceive in violation of 18 U S.C. 8§ 1005 because of his false
signature as president of Wst-Butte on the nortgage to FMB and
John Canpbel |l was charged with ai ding and abetting in this offense.
Both defendants were convicted of bank fraud and conspiracy to
commt the sane. Ben Canpbell alone was convicted of false entry
i n bank records; John was acquitted.

On appeal, both John and Ben Canpbel|l argue that the evidence
presented at trial is insufficient to convict themof conspiracy to
commt bank fraud and of bank fraud. Ben additionally argues that
the evidence is insufficient to convict himof false entry in bank
records. Ben finally argues that the district court erred in

adm tting evidence of his other financial difficulties and evi dence

°0n its face, the final settlenent does not appear to have
short changed t he bank--the bank realized $150, 000 plus on security
it acquired when it nade a $90, 000 | oan.
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of his other civil banking violations. In addition to the
sufficiency of the evidence argunents, John argues that the
district court erred first in admtting evidence of Ben's civi
banki ng viol ati ons because this evidence deprived himof a fair
trial and also in refusing to grant his notion for severance from
Ben.

1]

In reviewing the sufficiency of the evidence, we determ ne
whet her, "view ng the evidence and the i nferences that nmay be drawn
fromit inthe Iight nost favorable to the verdict, arational jury
could have found the essential elenents of the offense beyond a

reasonabl e doubt."” United States v. Rodriquez, 993 F. 2d 1170, 1175

(5th Gr. 1993). A verdict nust be upheld if there is substantia
evi dence to support it. United States v. Kindig, 854 F.2d 703,

706-07 (5th Cr. 1988). W turn first to Ben's conviction for a
false entry in bank records.
A

To prove Ben Canpbell mde a false entry with intent to
deceive in violation of 8§ 1005, the governnment nust prove beyond a
reasonabl e doubt that (1) the entry was false; (2) Ben Canpbel
either made the entry or caused it to be made; (3) Ben Canpbel
knew t he entry was fal se when he nade it; and (4) he intended that

the entry injure or deceive the bank officers. United States v.

Jackson, 671 F.2d 216, 219 (5th Cr. 1980).
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The governnment argued at trial that Ben Canpbell nade a false
entry in the records with intent to deceive the bank when he
submtted to FMB the real estate nortgage on West-Butte's property,
which he had falsely signed as president of Wst-Butte.! Ben
Canpbel | agrees that he nade a false entry in the records of FMB,
but argues that he did not intend to deceive FMB, a requirenent
under § 1005. Therefore, our only task here is to determ ne
whet her a rational juror could have concluded that Ben Canpbel
intended to injure or deceive the officers of FMB when he subm tted
the nortgage signed as president of West-Butte.

On Decenber 10, 1986, when Ben Canpbell signed the nortgage,
West-Butte's Articles of Incorporation had authorized, but had not
i ssued 120, 000 shares of stock. O these 120,000 shares, 10,000

shares were designated for Ben Canpbell, individually, as owner,

Ulmplicit in the government's theory that Ben intended to
defraud FMB was that he had no authority from anyone to sign on
behal f of West-Butte. |If, for exanple, John had acknow edged t hat
Ben had authority to give the nortgage to the bank, and if there
had been no effort to regain the Crested Butte property, it is
certain that no crimnal prosecution would have resulted fromthe
fact that Ben signed the nortgage as president of West-Butte when
in fact he was not. Yet the governnent's argunent--at |east before

John's acquittal on this charge--to support the illegal conspiracy
count was that John had in fact authorized Ben to nortgage the
property to the bank. The governnent continues to argue that

John's statenent to the bank that he had not authorized Ben to nmake
the nortgage is a msrepresentation, suggesting that John in fact
aut hori zed Ben to nake the nortgage; it seens to us that if the
governnent truly believed that John authorized Ben to neke the
nortgage, thenit is difficult to contend at the sane tine that Ben
gave the nortgage with the intent to deceive the bank. To be sure,
however, the governnent's position on this and other rel ated points
is fuzzy.
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and 10, 000 shares were designated for CATV as owner. Ben Canpbel
owned 100% of the stock of CATV. Ben therefore contends that at
the time he signed the nortgage as president of Wst-Butte he
t hought that he owned West-Butte and its sole asset--the Crested
Butte property--because he owned 100% of the issued stock.

The governnent contends that Ben Canpbell's rejected | oan
attenpt with MBank established his knowl edge that the |and was
owned by West-Butte. Furthernore, the governnent argues that his
signature on the nortgage was not a m stake because he simlarly
signed a statenent to Wight giving hi mthe authority to i npose the
bl ank corporate seal of West-Butte on his nortgage. Finally, the
gover nnment contends that Ben Canpbell's notive is clear fromhis
unst abl e fi nanci al condition and need for noney to support Frontier
GMC.

We agree that the evidence presented at trial is nore than
sufficient for a reasonable juror to conclude that Ben Canpbel
intended to deceive FMB when he falsely signed the nortgage as
presi dent of West-Butte. |In fact, with the exception of his own
sel f-serving testinony, therecord fails to reflect any substanti al
testinony that Ben did not intend to deceive FMB by signing as
president. In any event, view ng the evidence, as we nust, in the
light nost favorable to the jury's verdict, we affirm Ben

Canmpbell's conviction for false entry in bank records.
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W now turn to consider the sufficiency of the evidence
supporting the defendants' convictions for conspiracy to conmt
bank fraud.

B
(1)

To establish a violation of 18 U S.C. § 371, the governnent
must prove beyond a reasonable doubt (1) that two or nore people
agreed to pursue an unlawful objective; (2) that the defendant
voluntarily agreed to join the conspiracy; and (3) that one or nore
of the nenbers of the conspiracy commtted an overt act to further

the objectives of the conspiracy. United States v. Tullos, 868

F.2d 689, 693 (5th Cir.), cert. denied, 490 U S 1112, 109 S.C

3171, 104 L.Ed.2d 1033 (1989). The governnent argues that the
unl awful object of the conspiracy was to defraud the bank in
violation of 18 U . S.C. 8§ 1344 by depriving the bank of all or part
of the value of the Crested Butte property. Fraud under § 1344
i nvol ves t he knowi ng execution of or attenpt to execute a schene or
artifice (1) to defraud a financial institution; or (2) to obtain
any property owned by, or under the custody or control of, a
financial institution, by neans of false or fraudul ent pretenses,

representations or promses. United States v. Barakett, 994 F. 2d

1107, 1110 (5th G r. 1993). A "schenme to defraud," under 8§
1344(1), i ncl udes the use of f raudul ent pr et enses or
representations intended to deceive to obtain sonething of value

froma financial institution. Barakett, 994 F.2d at 1111. |[Intent
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to defraud is established if the def endant acted knowi ngly and with

the specific intent to deceive. United States v. Saks, 964 F.2d

1514, 1518 (5th Gr. 1992). Under § 1344(2), the defendant nust
make a material m srepresentation to the bank, which is defined as
one having "the natural tendency to influence, or was capabl e of
influencing the decision of the lending institution.” United
States v. Heath, 970 F.2d 1397, 1403 (5th GCr. 1992).

(2)

As noted, the governnent argued to the jury that the purpose

of the conspiracy was to "prevent Security Bank fromgetting all or
part of the value of [the] land." The governnent's present theory
of the illegality of the object of the conspiracy is unclear from
the briefs and fromoral argunent. The indictnent alleges (and the
governnent argued to the jury as well) that the schene to defraud
did not actually begin until on or about My 1987. After Ben
Canmpbell filed bankruptcy and the need for foreclosure becane
evident, the defendants devised a schene to defraud FMB and
Security Bank of the Crested Butte property by obstructing
forecl osure and by threatening future litigationif FMB or Security
Bank refused to rel ease a portion of the value of the Crested Butte
property. The indictnment charges that John and Ben Canpbell
advanced this schene by threatening and initiating litigation from
Cct ober 1987 until January 1991, against FMB and Security Bank

They further pronoted the schene by causing Security Bank to enter

into a settlenent whereby the Crested Butte property was sold and
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John Canpbell, as trustee, obtained partial value. Finally, the
i ndi ctment states that John Canpbell, having known of and assi sted
Ben Canpbell in the fraudul ent pl edge, nade fal se representations
to FMB and Security Bank that he was not aware of, and that he did
not agree to Ben Canpbell's pledge of the Crested Butte property.

Thus, before the jury acquitted John of involvenent in Ben's
fraudul ent pledge to the bank, the governnent's theory of the
illegality of the conspiracy to deprive the bank of the Crested
Butte property was predicated on a contention that John was aware
of and assisted in the fraudulent pledge of the property at the
tinme it was given to FMB. In view of John's acquittal of the
ai ding and abetting charge, the governnent stated at oral argunent
that it does not base its theory of the illegality of the
conspiracy on the fact that John Canpbell assisted in the pl edge of
the Crested Butte property. The governnment apparently does
contend, however, that John neverthel ess knew of the pledge when
given to the bank, yet said nothing until it was necessary to

regain the property.?1? For purposes of our analysis, we wll

12At oral argunent, the governnent contended at one point that
John knew of the fal se pl edge when nade on Decenber 10, 1986, and
at anot her point--because of John's acquittal on the false entry
count--that he | earned of the fraudul ent pledge at sone indefinite
time after Decenber 10, 1986, but before the alleged conspiracy
began in May 1987. John Canpbell argues that there is no evidence
that woul d support, beyond a reasonable doubt, that he knew of
Ben's nortgage of the property on Decenber 10, 1986. W agree that
t he evi dence supporting John's knowl edge on this date is thin. W
avoi d, however, analyzing this evidence to determ ne whether it
woul d support the jury's verdict because for purposes of this
opinion we accept what still appears to be the governnent's

-18-



therefore assune, as the governnent argues, that John Canpbell in
fact knew of the nortgage when given. Against this backdrop, we
turn to exam ne the evidence supporting the governnent's theory of
the illegality of the conspiracy.

(3)

W begi n by exam ni ng the cl ai ns of John Canpbel |, West-Butte,
and FMB and Security Bank to the Crested Butte property. \eést-
Butte, as the owner of the Crested Butte property, clearly had a
| egal right to contest the bank's security because Ben Canpbel | at
no time had the authority to pledge the property.®® John Canpbel
held at least an equitable claim to the security because he
contributed the property to West-Butte as its sole asset and had
not been conpensated for it. On the other hand--a point on which
t he governnent agrees--neither FMB nor Security Bank held a valid
lien on the Crested Butte property at any tine material to this
appeal . I nstead, FMB and Security Bank had, at nost, sone
equitable claim which was weakened on account of the bank's
knowi ng failure to obtain a corporate resolution authorizing Ben
Canpbell to pledge West-Butte's property. Thus, on the face of
these facts, it was hardly illegal for John Canpbell or West-Butte

contention that John had knowl edge of the false pledge on
Decenber 10, 1986.

Bt is clear that West-Butte owned the Crested Butte property;
what is unclear is who owmed West-Butte. As we have earlier noted,
al though West-Butte initially authorized 120,000 shares of stock,
none of these shares were formally issued--20, 000 were desi gnat ed,
but not issued, for Ben and his conpany, CATV.
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to pursue |l egal renedies--specifically, the bankruptcy proceedi ng
and the appeal of the default judgnent--to enforce the rights of
West-Butte against the admttedly invalid nortgage to Security
Bank.
(4)

I n contending that John and Ben conspired to deprive Security
Bank of its collateral the governnent focuses primarily on the
conduct of John, who was the active "co-conspirator”; Ben's part
in the conspiracy, according to the governnent, was limted to his
approval of West-Butte's bankruptcy and execution of the settlenent
agreenent--essentially a passive role. Consequently, our analysis
focuses primarily on John's conduct. [If John did not conspire to
comm t bank fraud, obviously, Ben could not conspire with hinself.

To establish the object of bank fraud, the governnent nust
show t hat John Canpbel|l conspired to deprive Security Bank of the
Crested Butte property either through sone schene of deceit or
through material m srepresentations. Thus, we begin with the
prem se that, absent sone schene of deceit or material
m srepresentation, John Canpbell was entitled to act as he did in
pursuing avail able legal renmedies to regain control of the Crested
Butte property for West-Butte. Stated differently, John Canpbell's
actions taken sinply to deprive Security Bank of the collatera
securing the invalid nortgage, w thout nore, do not anount to bank
fraud. It is clear that whatever deceit John may have enpl oyed, it

was not of a surreptitious or of a clandestine nature: through
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pl ai n conversations and direct |egal action, he was as open as the
sky.

Al t hough the governnent argues that West-Butte's bankruptcy
proceedi ng and its appeal of the default judgnment entered agai nst
the Crested Butte property constituted part of the conspiratorial
schene, the governnent does not denonstrate how John Canpbell
decei ved Security Bank through these | egal proceedi ngs i nto signing
the settl enment agreenent that deprived it of a portion of the val ue
of the security. |In short, the governnent sinply failed to present
adequat e evi dence of John Canpbell's intent to deceive to transform
his lawful actions into a schene to commt bank fraud. Thus, we
| ook only to whether John, in his effort to regain the property,
decei ved the bank through material m srepresentations.

According to the governnent's argunent, the m srepresentations
t hat John Canpbell took to regain the Crested Butte property began
with his demands on FMB through Klingsmth to rel ease the Crested
Butte property because FMB's lien was invalid. Next, John nade
representations to FMB and Security Bank that Ben had no authority
to pledge the Crested Butte property. He further represented to
FMB and Security Bank that he neither knew of nor authorized Ben
Canmpbel | 's fraudul ent pledge. He therefore demanded that FMB and
Security Bank settle the dispute over the Crested Butte property.
In sum the governnent alleges that John Canpbell nade the

followng msrepresentations to FMB and Security Bank: t hat he
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never agreed to Ben's pledge of the property; that he had not
authorized it; and that he did not know of it until nuch later.
As we have noted, the record contains no evidence that John
Canpbel | authorized Ben Canpbell's false pledge; indeed, only a
corporate resolution, which the bank know ngly failed to obtain,
could have authorized Ben to pledge the property to satisfy his
personal debts.!* Moreover, the governnment's argunent on appeal is
not prem sed on any cul pabl e invol venent of John in Ben's falsely
signing the nortgage as president of Wst-Butte. Thus, the
governnent's argunent concerning John's msrepresentations can
assune at nost that John knew of the nortgage and said nothing to
the bank until it attenpted to foreclose on the property. It isin
this light that we nust eval uate whether his subsequent statenent
to FMB and Security Bank that he did not know of the pledge
constituted a m srepresentation. The nore precise question,
however, is whether John's statenents concerning his |lack of

know edge were material msrepresentations,® i.e., that they had

1Al t hough the record contains anple evidence that John did
informthe bank that he did not know of the pl edge and t hat Ben had
no authority to pledge the property, our review of the record
reveals no representation by John to the bank that he did not

aut hori ze the pledge. 1In fact, John held no position to authorize
such an encunbrance on the property, as indeed the governnent
itself points out in support of the conspiracy count. W

neverthel ess address this contention of the governnent.

As is clear from the facts above, John Canpbell had no

relationship with FMB concerning this loan. It was not until he
demanded the rel ease of the Crested Butte property that he had any
contact with the bank concerning the nortgage. Absent any

relationship other than that created by John's claimto the sane
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the natural effect of influencing Security Bank's decision to
settle the controversy over the security. See Heath, 970 F.2d at
1403.

As Security Bank's president testified, Security Bank agreed
to settle the dispute only after reviewng its records and
realizing that it held an invalid |ien on the security because of
FMB's failure to obtain a corporate resol ution. Thus, Security
Bank recognized that it had no legal claimto the Crested Butte
property. The governnent clearly had the burden of proof to show
that John's sinple know edge--under whatever circunstances he may
have gai ned that know edge--woul d have had the natural effect of
i nfluencing the bank's decision to settle the case, a burden the
governnent has failed to satisfy. The governnent adduced no
evidence that Security Bank settled the dispute because of John's
statenents concerning his |lack of knowl edge. |In point of fact the
bank apparently disregarded such statenents until the default
j udgnent against the property was reversed and Security Bank was
threatened with actually losing the security because of the
weakness of its | egal position. W thus conclude that the evidence

fails to show that Security Bank was deprived of part of the val ue

property as that clained by the bank, it is difficult to see either
what special obligation John had to distill the truth to the bank
or i ndeed what right the bank had to rely on any representations he
may have nade. Ceneral |y speaking, one does not burden hinself
W th special duties as a claimant to disputed property.
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of its security because of any material msrepresentation of John
Canpbel | .

In sum we find that the evidence is insufficient to support
a finding that John Canpbell conspired to commt bank fraud. John
Canpbel |l acted within the perineters of his |egal rights to assert
the clains of West-Butte against this admttedly invalid nortgage.
Moreover, in asserting the clains of West-Butte--and thereby his
own clains indirectly--he engaged in no material m srepresentation
to the bank. Qur finding that John did not engage in an illegal
conspiracy necessitates vacating Ben's conviction for conspiracy as
well, as a single defendant cannot conspire with hinself.

We turn nowto exam ne t he evi dence supporting the def endants
convictions for the substantive offense of bank fraud.

C

The indictnment charges both defendants with conmtting bank
fraud, specifically, fromMarch 1987 until June 1991. It charges
t hat the defendants, having devi sed a schene to defraud t he bank of
its security, executed this schenme by causing Security Bank to
enter into the settlenent agreenent depriving it of a portion of
the value of the security. The governnent argues that the
def endants achieved this fraud by the sane nmanner and neans as
enpl oyed in the conspiracy. Furthernore, the governnent relies on
the sanme evidence supporting the defendants' convictions for

conspiracy to support their convictions for bank fraud.

- 24-



For the sane reasons we found that John Canpbell did not
conspire to defraud FMB or Security Bank of the security, we hold
that he did not commt the substantive offense of bank fraud
Accordingly, we reverse his remaining conviction for bank fraud.

As to Ben Canpbell, the governnent in its brief summarily
states "once the conspiracy to commt bank fraud is established,
Ben Canpbell is liable for his father's foreseeable viol ation of 18
US C 8 1344 even if he did not act hinself to defraud Security
Bank." Because we have held that John Canpbell in fact did not
commt bank fraud and because there is no evidence that Ben
Canpbel | deceived Security Bank during the relevant tine frame for
t he charged bank fraud offense, we hold that Ben's conviction for
bank fraud nust be reversed as well.

|V

In conclusion, we find insufficient evidence for a rational
juror to convict John and Ben Canpbell of either conspiracy to
commt bank fraud or bank fraud as charged in the indictnent.
Accordi ngly, we REVERSE and VACATE each defendant's conviction on
t hese of fenses. We AFFI RM Ben Canpbell's conviction on fal se entry
in bank records. W therefore REMAND this case to the district

court for entry of a judgnent of acquittal as to John Canpbell and
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resentencing as to Ben Canpbell . The judgnment of the district
court is therefore
AFFI RVED in part;

REVERSED and VACATED in part;
and REMANDED.

1®W need not address John Canpbell's remmining argunents
because we find the evidence insufficient to convict himof either
conspi racy or bank fraud.

Ben Canpbell additionally argues that the district court
abused its discretion in admtting evidence of his violations of
certain banking regulations, such as the regulation limting
i ndebt edness to "one borrower,"” and in admtting evidence of his
financial difficulties with Frontier GVC Because we find this
evidence relevant to Ben's intent to deceive in the false entry
count, the district court clearly did not abuse its discretion by
admtting this evidence. United States v. Hays, 872 F.2d 582, 587
(5th Gr. 1989) (reviewing district court's evidentiary rulings
only for abuse of discretion). In any event, because the evidence
supporting Ben's remaining conviction--false entry--is so
overwhel m ng, any error resulting fromadm ssion of this evidence
is harmess. See FED. R CRM P. 52(a) (disregarding any error not
af fecting substantial rights).
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