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PER CURI AM

Enpl oyees of Anderson County Menori al Hospital brought suit as
cl ass-nenber plaintiffs against Menorial Hospital Foundation of
Pal estine, Inc. to recoup approxi mately $750, 000 of surplus funds
created by the Foundation's termnation of the Anderson County
Menorial Hospital Retirenent Plan. The district court granted
partial summary judgnent for the Enpl oyees on the grounds that the
Foundation mai ntai ned the Plan and, therefore, any term nation of
the Pl an was subject to the provisions of the Enpl oyee Retirenent
I nconme Security Act of 1974, 29 U S.C. sections 1001 et seq. The
district court then certified its order granting partial summary

judgnent to this court pursuant to 28 U. S.C. section 1292. For the

IDistrict Judge for the Eastern District of Texas, sitting
by desi gnati on.



reasons stated herein, we AFFIRM I N PART and REVERSE | N PART.
BACKGROUND

This action arises out of the termnation of the Anderson
County Menorial Hospital Retirenent Plan (Plan). Anderson County
(County), a governnental entity in the state of Texas, established
this Plan in 1969 for the benefit of the enployees of Anderson
County Menorial Hospital (Hospital). The Plan renmai ned intact
until Septenber 22, 1988, when the County |eased the Hospital to
the Menorial Hospital Foundation of Palestine, Inc. (Foundation).
The Foundation becane the enployer of all Hospital enployees
effective on the Commencenent date of the |ease. Thus the
enpl oyees ceased being governnent enployees on that date. The
| ease al so stated that the Foundation would assune responsibility
for the Hospital enployees' retirenent plan

The Foundation itself did not actively participate in or take
control over the Plan at any tine after the execution of the | ease;
those duties remained with the Plan adm nistrator. Approxinmately
si x weeks after the commencenent date of the | ease, the Foundation
termnated the existing Plan and created a new enpl oyee retirenent
system At termnation, the Plan had a surplus of approximtely
$750,000 after each beneficiary was paid. The Foundation then
transferred the surplus to its operating account. The dispute
centers on who is entitled to the $750, 000 surpl us generated by the
termnation of the pension fund. |If the plan is governed by the
Enpl oyee Retirenent Incone Security Act of 1974 (ERISA), the

enpl oyees may be entitled to receive the surplus. On the other



hand, the Foundation may be entitled to keep the pension surplus
benefits if the plan continues to be considered a governnental
pl an, exenpt from ERI SA cover age.

The parties agree that the Plan qualifies as an enpl oyee
pension benefit plan under 29 U S. C. section 1002(2)(A). Not
surprisingly, plaintiffs contend that once the Foundati on assuned
control over the Hospital, all of its enployees, and the Plan, the
governnental plan exenptions, 29 U S C. sections 1003(b)(1),
1321(b)(2), no |l onger applied. As such, the Plan becane subject to
ERI SA and plaintiffs assert that the Foundati on term nated the Pl an
in violation of Titles I and IV of ERI SA 29 U.S.C. § 1001 et
seq. ; 29 U S.C. 8§ 1301 et seq. Conversely, the Foundation
mai ntai ns that the Plan remai ned, at all tinmes, a governnental plan
exenpt from ERI SA coverage, and it further contends the exenptions
applied even after the execution of the Hospital |ease that nade
all of the Hospital enployees Foundation enpl oyees.

The enpl oyees/ beneficiaries of the Plan filed a class action
suit against the Foundation. The district court partially granted
plaintiffs' Mtion for Summary Judgnment findi ng that the Foundati on
mai nt ai ned the Plan. The court held that, by maintaining the Pl an,
t he Foundation's actions served to extingui sh the governnental plan
exenption, 29 U S.C. section 1321(b)(2). The court al so concl uded
that Title I, section 1003(b)(1), is inapplicable because of
clearly expressed legislative intent tothe contrary. The district
court then, sua sponte, certified its order for appeal to this

court pursuant to the provisions of 28 U S.C. section 1292.



STANDARD CF REVI EW

28 U.S. C. section 1292(b) provides that this court may review
controlling questions of |aw presented by an interlocutory appeal
of a district court's partial summary judgnment order. Origi nal
jurisdiction arises from the necessary analysis of the federal
gquestions involving the interpretation and application of 29 U S. C
sections 1002(32), 1003(b)(1) and 1321(b)(2) of ER SA See 29
US C 8§ 1132(e); 28 U S.C. 8§ 1331. A district court's grant of
summary judgnent is reviewed de novo. Makedwde Publishing Co. v.
Johnson, 37 F.3d 180, 181 (5th G r.1994). A de novo review
requires that we apply the sane standard as the district court when
deci ding whether summary judgnent was properly granted. | d.
Summary judgnent is appropriate when the novant is able to
denonstrate that the pleadings, affidavits, and other evidence
available to the court establish that there are no genui ne issues
of material fact, and that the noving party is entitled to summary
judgnent as a matter of |aw Fed. R Cv.P. 56(c); See Cel otex
Corp. v. Catrett, 477 U S 317, 323-25, 106 S. Q. 2548, 2552, 91
L. Ed. 2d 265 (1986); Anderson v. Liberty Lobby, Inc., 477 U S. 242,
250, 106 S. . 2505, 2511, 91 L.Ed.2d 202 (1986); and Matsushita
Electric Industrial Co., Ltd. v. Zenith Radio Corp., 475 U. S. 574,
585-88, 106 S.Ct. 1348, 1355-56, 89 L.Ed.2d 538 (1986).

The Court nust view the evidence introduced and all factual
inferences from the evidence in the light nost favorable to the
party opposing summary judgnment. Eastman Kodak v. | nage Techni cal

Services, 504 U S. 451, 456-58, 112 S.C. 2072, 2077, 119 L. Ed. 2d



265 (1992); Mat sushita, 475 U.S. at 587, 106 S.Ct. at 1356. A
party opposing summary judgnment nmay not rest on nmere conclusory
allegations or denials inits pleadings. Fed.R CGv.P. 56(e); see
al so Topalian v. Ehrman, 954 F.2d 1125, 1131 (5th Cr.), cert.
denied, --- US ----, 113 S C. 82, 121 L.Ed.2d 46 (1992).

DI SCUSSI ON

Title I of ERISA, 29 U S.C section 1001 et seq., explains
t he vari ous substantive and procedural requirenents of the statute.
This renedial statute was enacted to encourage the establishnent
and growt h of private pension plans and to protect the participants
in those plans. 29 U S.C. 8 1001(c); see generally, Nachman Cor p.
v. Pension Benefit Guar. Corp., 446 U S. 359, 361-362, 100 S.C
1723, 1726, 64 L. Ed.2d 354 (1980).

Al t hough recognized as a "conprehensive and reticul ated
statute,"? Congress excluded certain plans from ERI SA coverage.
See 29 U.S.C. § 1003(b)(1); 29 US.C. § 1321(b). 29 U.S.C
section 1003(b) (1) excluded governnental plans fromERI SA coverage
under Title I. For purposes of Title |, section 1002(32) defined
"governnental plan" as "a plan established or maintained for its
enpl oyees by the Governnent of the United States, by the governnent
of any State or political subdivision thereof, or by any agency or
instrunmentality of any of the foregoing." 29 U S. C § 1002(32).

ERI SA al so excluded certain plans from Title |V coverage.
See 29 U.S.C. § 1321(b)(2). In relevant part, section 1321(b)(2)

states that ERI SA coverage does not apply to any plan "established

2Nachman Corp., 446 U S. at 361, 100 S.C. at 1726.
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and maintained for its enployees by the Governnent of the United
States, by the governnent of any State or political subdivision
thereof, or by any agency or instrunentality of any of the
foregoing...." 29 U S.C. 8§ 1321(b)(2).

The parties agree that upon the Plan's inception, it qualified
as an exenpt governnental plan not subject to ERI SA's coverage
provi si ons. Therefore, before the Foundation and the County
executed the | ease agreenent, the Hospital's enpl oyees were covered
by an exenpt governnental plan as defined by Title | and Title IV
of ERISA. See 29 U.S.C. § 1002(32); 29 U.S.C. § 1321(b)(2). The
Foundati on, however, contends that the district court erred in
determning that it maintained the plan for purposes of renoving
the Title 1V, 29 US C 1321(b)(2), ERI SA governnental plan
exenpti on. The Foundation also asserts that the district court
ignored the plain neaning of the Title I, 29 U S C section
1002(32), definition of a governnental plan. W disagree.

When courts interpret statutes, the initial inquiry is the
| anguage of the statute itself. United States v. Janes, 478 U. S.
597, 604, 106 S.Ct. 3116, 3120, 92 L.Ed.2d 483 (1986); Uni ted
States v. Barlow, 41 F.3d 935, 942 (5th Cr.1994), cert. denied, --
- UuS ----, 115 S .. 1389, 131 L.Ed.2d 241 (1995). W |ook at
the language of the statute as well as the design, object and
policy in determning the plain neaning of a statute. Crandon v.
United States, 494 U. S. 152, 158, 110 S.C. 997, 1001, 108 L. Ed. 2d
132 (1990); United States v. Mathena, 23 F.3d 87, 92 (5th

Cir.1994). The statute nust be read as a whole in order to



ascertain the neaning of the |language in context of the desired
goal s envi si oned by Congress. See King v. St. Vincent's Hosp., 502
U S 215, 221, 112 S.&. 570, 574, 116 L.Ed.2d 578 (1991); and see
Mat hena, 23 F.3d at 92. Only if the | anguage i s unclear do we turn
to the legislative history. Toibb v. Radloff, 501 U S. 157, 162,
111 S.&. 2197, 2200, 115 L.Ed.2d 145 (1991).
1. ERISA's Goals and Congressional Intent

ERI SA was enacted to i nprove the "fairness and effectiveness
of qualified retirement plans in their vital role of providing
retirenment inconme." H R Rep. No. 93-807, 1974 U. S. Code Cong. &
Ad. News pp. 4639, 4670, 4676. One of the many concerns | eadi ng up
to the enactment of ERI SA was the m suse of pension funds and the
resulting | oss of benefits enured to the enpl oyees/ beneficiaries of
these retirenent plans. H R Rep. No. 93-807, 1974 U. S. Code Cong.
& Ad. News at 4681. The m suse of enployee retirenent plans is well
docunent ed and provided the inpetus for the enactnent of ERI SA. 3

Congress created ERI SA "to curb abuses which were ranpant in
the private pension system"” Roy v. Teachers Ins. and Annuity

Ass'n, 878 F.2d 47, 49 (2d Cir.1989) (citing H R Rep. No. 533, 93d

3Congr essi onal debate over the enactnent of this statute
i ncl uded nunerous tales of pension plan failures and the plight
of thousands of victins wth nonexistent or insolvent retirenent
funds. See, e.g. 120 Cong. Rec. 29194 (1974) (remarks of Rep.

Biaggi), reprinted in |1l Legislative H story of the Enpl oyee
Retirenment |Incone Security Act of 1974 at 4639 (1976)
[hereinafter cited as "Leg.H s."]; I1d. at 29195 (remarks of Rep.
Thonpson), reprinted in |1l Leg.H s. 4665; Id. at 29206 (remarks
of Rep. Bradenmas), reprinted in |IIl Leg.H s. 4694; |d. at 29213
(remarks of Rep. Ford), reprinted in Ill Leg.H s. 4711; 1d. at
29934-35 (remarks of Sen. Javits), reprinted in Ill Leg.Hs.

4747 .



Cong., 2d Sess., reprinted in 1974 U. S Code Cong. & Adm n. News
4639) (enphasis original). Al t hough applying ERISA to public
pensi on plans was consi dered, Congress was reluctant to interfere
wth the admnistration of public retirenment plans due to the
resulting federalisminplications. H R Rep. No. 533, 1974 U. S. Code
Cong. & Ad. News at 4647; See generally Alley v. Resolution Trust
Corp., 984 F.2d 1201, 1206 (D.C.Cr.1993); Roy, 878 F.2d at 49;
Rose v. Long Island R R Pension Plan, 828 F.2d 910, 914 (2d
Cr.1987), cert. denied, 485 U S 936, 108 S.C. 1112, 99 L.Ed. 2d
273 (1988); Feinstein v. Lews, 477 F.Supp. 1256, 1261
(S.D.N.Y.1979), aff'd, 622 F.2d 573 (2d Gir.1980).
2. The Plan's Status After the Lease

The Second Circuit has explained that Congress' goals in
enacting ERISA, coupled with federalism concerns, require that
"when a pension plan has been established by a governnental entity
for its enployees and the governnental entity's status as enpl oyer

has not changed, the plan nust be exenpt from ERISA as a

governnental plan." Roy, 878 F.2d at 50 (enphasis added). It
follows that, in order to protect enployees of publicly operated
pensi on pl ans, once a governnental entity relinqui shes

responsibility for providing aretirenent planto a private entity,
that private entity operates or maintains the existing pension
pl an, or any newy created pension plan, subject to the provisions
of ERI SA.

In this case, we need only look to the | ease agreenent to

determ ne whether the Plan renmai ned exenpt under Title [V. The



| ease agreenent between the Foundation and the County states that
"[flollowing the Conmmencenent Date, Lessee [Foundation] shal
assune the retirement system for hospital enployees, and shall
thereafter continue to offer some form of retirenent benefit.”
Lease para. 5.4. Consequently, once the | ease was executed, the
Foundation assuned responsibility for the pension plan for the
"hospital enployees,” i.e., the Foundation's enpl oyees.

According to the district court, the Foundation, therefore,
assuned the mai ntenance of the Plan for purposes of Title IV from
the date of Commencenent of the | ease. The Foundati on argues that
this | anguage did not require it to "maintain" the Plan; that it
never executed the Adoption Agreenent contenplated by the Plan
itself for substitution of a new enployer; and it did not
"mai ntain" the Plan in any adm ni strative fashion, but solely took
steps to termnate the Plan and capture the surplus assets. Wile
acknow edgi ng the Foundation's |limted involvenent with the Plan
after the Commencenent Date, we neverthel ess conclude that the
Foundation m sperceives the inplication of the Lease Agreenent for
the Title I'V exenption. Follow ng the Coomencenent Date, when the
Foundation took over the hospital, the |ease agreenent did not
requi re the Foundation to "maintain" the Plan, but required it to
"assune" the Plan, with whatever consequence mght result. More
significantly, by requiring the Foundation to assune the Plan, the
County gave up its role in the Plan. After the comencenent date,
the County no |onger "naintained' the Plan, hence the Plan no

| onger qualified for the governnental entity exenption.



The Foundation urges us to take a functional view of its
actions and determne that the steps it took to termnate the Pl an,
pay off the beneficiaries and pocket the surplus assets were not
"mai ntenance." Termnating a plan, the Foundation argues, cannot
be characterized as adm nistration of the Plan. If the Foundation
did not "maintain" the Plan, the Plan was only "mai ntai ned" by the
County and never ceased to qualify for the governnental exenption
We di sagree. The cases the Foundation cites hold that an enpl oyer
whi ch adm nisters a plan owes its beneficiaries no fiduciary duty
in deciding whether to termnate or anmend the plan. See e.g.,
Musto v. Anmerican General Corp., 861 F.2d 897, 912 (6th C r.1988),
cert. denied, 490 U S 1020, 109 S. C. 1745, 104 L.Ed.2d 182
(1989); Cunha v. Ward Foods, Inc., 804 F.2d 1418, 1432-33 (9th
Cir.1986). None of themdirectly interprets when a governnenta
entity ceases to "maintain" a plan for purposes of the exenption.
But in each case, the "enployer" was the conpany, and, |ike the
Foundation here, decided to termnate the plan. Mor eover, the
decision to wnd up the plan was not the only option open to the
Foundati on under the Lease Agreenent. The County placed no strings
on the Foundation's "assunption" of the Plan. The pertinent
inquiry is not so much what the Foundation did as what it was
permtted to do by the Lease Agreenent.

Put anot her way, the Lease Agreenent m ght have directed the
Foundation to term nate the Plan as quickly as possible and retain
any surplus assets. Alternatively, the County m ght have directed

t he Foundation through the Lease Agreenent to keep hands off the

10



pl an and all owthe formal plan adm nistrator, First Cty, Texas, to
performits duties as long as assets renained. Whet her or not
assunption of responsibility for the Plan m ght have been al |l ocat ed
differently between the County and Foundation so as to preserve the
governnental exenption is not before us, and we do not address this
i ssue.

It is this court's opinion that the result reached herein
conports with the general goals of the statute and further protects
the enpl oyees of the pension plan. To hold otherwi se could well
frustrate the goals, intent and purposes of ERI SA. The statute was
designed to prevent the known past abuses and possible future
m smanagenent of enployee retirenent plans. Gover nnent pl ans
recei ved an exenption from ERI SA because of their ability to tax
and thereby avoid the pitfalls of underfunding. See H R Rep. No.
533, 93d Cong., 2d Sess., reprinted in 1974 U S Code Cong. &
Adm n. News 4639. Once the Foundation executed the |ease, the
County no longer had responsibility to maintain the Plan or the
ability to tax to avoid possible Plan underfundi ng.

This court finds that under the facts before us, once the
Foundati on assuned control of a previously exenpt pension plan and
the enpl oyees of that Plan through the Lease Agreenent, that Pl an
lost its exenpt status and becane a covered plan subject to the
provisions of Title IV of ERISA

3. Does Title | Apply?
In the analysis of this case, we confront a commobn probl em

rai sed by the | egislative construction of ERI SA. Congress intended

11



to create a "governnental plan" exenption to | eave the states sone
control over their own retirenent plans. 29 U S.C. 8§ 1003(b)(1).
Title | of ERISA 29 U S.C. section 1002(32), defines governnental
plan as "any plan established or maintained for its enployees by

t he governnment of any state or political subdivision thereof."”
(enphasi s added).

The Foundation contends that the Plan was "established" by
the County and, therefore, falls under the Title | exenption
regardl ess of whether or not it nmaintained the Plan. Appel | ees
assert, on the other hand, that a literal application of this
provi sion would have effects contrary to the goals of ERI SA and
shoul d not be condoned. Specifically, if the disjunctive criteria
are enployed, then a plan once established by the County would
remai n exenpt from ERI SA even after being transferred to private
hands.

No federal court has yet decided to enforce the Title |
exenption based on fulfillnment of only one of the "established or
mai nt ai ned" criteria. The Second Circuit closely explored the
statute and its history for a clue to Congress' intent and then
veered into a finding that the Plan in that case had been both
est abl i shed and nmai ntai ned by the governnental unit. Rose v. Long
I sland R R Pension Plan, 828 F.2d 910, 918-921 (2d G r.1987); see
al so Roy, supra. The discussion in Rose is neverthel ess hel pful,

for it shows that although no |l egislative history explains the use

of or in the formula for the Title | exenption, Congress

deli berately used conjunctive criteria in sonme portions of the

12



statute, e.g. the "established and maintained" requirenents of
Title Il and |V governnental plan exenptions,* but not in others.
See 29 U S.C 8§ 1002(1) (definition of "welfare plan"); id 8
1002(16) (B) (definition of "plan sponsor"); and id. § 1002(40)(A)
(definition of "nultiple enployer welfare arrangenent").

The starting point of statutory construction is the text of
the statute and, if it is clear, that is also the end of the

constructi on. Here the language is clearly disjunctive. Sone

cases have, however, substituted "or" for "and," or vice versa,
where literalismwoul d have defeated the | egislative purpose. See
United States v. More, 613 F.2d 1029, 1039-40 and nn. 84-86
(D.C.Gr.1979) (collecting cases), cert. denied, 446 U S. 954, 100
S.C. 2922, 64 L.Ed.2d 811 (1980); but conpare Crooks .
Harrel son, 282 U S. 55, 51 S.C. 49, 75 L.Ed. 156 (1930).

The exception to the rule is urged on us by appell ees, but we
find it unpersuasive for several reasons. First, as Rose pointed
out, a judicially inposed conjunctive construction could al so be
i nconsi stent with the apparent |egislative purpose. |f a private
concern transferred a plan to a governnent entity, the plan, not
havi ng been est abl i shed and mai nt ai ned by t he governnent, woul d not
be exenpt from ERI SA Rose, 828 F.2d at 920. Second, Congress
used bot h conjunctive and di sjunctive requirenents in various ERI SA
provi sions, leading to the inference that the use of "or" does not

al ways yield a plainly absurd neaning. In this case, for instance,

application of "or" in no way underm nes the | egi slative purpose to

“See 26 U.S.C. § 414(d) and 29 U.S.C. § 1321(b)(2).
13



protect governnmental enployee plan beneficiaries while exenpting
governnental plans from ERI SA regul ation. As the Foundation
observes, none of the actions it took to term nate and wi nd up the
Plan inplicate the Title | provisions.

On bal ance, we conclude that applying "or" in the text of the
Title | exenption effects no such absurd result that we should
override the [|anguage Congress chose. Consequently, we nust
reverse this aspect of the district court's deci sion.
CONCLUSI ON

For the foregoing reasons, in this case we find that once the
Foundation executed the | ease agreenent wth the County, assuned
control of the pension plan and becane the enployer of the
Hospital's enpl oyees, the governnental exenption Title IV no | onger
applied, and the Plan was subject to Title IV. On the other hand,
because the County established the Plan, the Plan renai ned exenpt
under Title | even after the County ceased to "maintain" the Plan
by transferring control to the Foundati on.

The summary judgnent granted by the district court is

t heref ore AFFI RVED | N PART and REVERSED | N PART.

COBB, District Judge, concurring in part and dissenting in
part:

| concur with analysis and holding of the court concerning
Title I'V and dissent frommajority's Title | anal ysis and hol di ng.
It is true that no federal court has yet decided to enforce
the Title | exenption based on fulfillnment of only one of the
"established or nmaintained" criteria. However, at |least three
circuits have recognized that a literal reading of the | anguage in

14



Title I's governnental exenption |eads to very anonal ous results.
See Alley, 984 F.2d at 1205 & n. 11; Silvera v. Mitual Life
| nsurance Conpany of New York, 884 F.2d 423, 425-426 (9th
Cr.1989); Rose, 828 F.2d at 919-920.

| agree the starting point of statutory construction is the
text of the statute and, if Congress' intent is clear in the plain
| anguage of the statute, that is also the end of the construction.
Here the plain language is disjunctive but Congress' intent is
certainly less than lucid. Interpreting section 1002(32) either in
the disjunctive or conjunctive presents serious problens when
considered with the general purpose of the governnental exenption
and the statute as a whol e.

Rose explains why the use of conjunctive or disjunctive
construction for Title |I's governnental exenption provisions | eads
to results inconsistent with the apparent |egislative purpose of
ERI SA. See Rose, 828 F.2d at 919-920. The court recogni zed the
difficulty in interpreting section 1002(32). It noted that
adopting the literal neaning of "established or maintained" under
section 1002(32) would enable a private entity, lacking the
gover nnment - backed security of taxing powers, to take over a
governnental plan w thout subjecting itself to the requirenents of
ERISA. 1d. at 9109.

Alternatively, if the "established and mai nt ai ned" | anguage of
section 1321(b)(2) was adopted, a governnental entity could not
take over a private pension plan and qualify for an ER SA

exenpti on. ld. at 920. Both interpretations lead to results
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contrary to the stated goals of the statute. Although the court
did not reach the nerits of this statutory quandary, Rose
recogni zed that "the status of the entity which currently maintains
a particul ar pension plan bears nore relation to Congress' goals in
enacting ERI SA and its various exenptions, than does the status of
the entity which established the plan.” ld. at 920; see also
Alley v. Resolution Trust Corp., 984 F.2d 1201, 1205 n. 11
(D.C.GCir.1993) (adopting a simlar test based on "the core concern
for ERI SA purposes—+the nature of an entity's relationship to and
governance of its enployees.") The Alley court also used this test
to determ ne whet her the Federal Asset Disposition Association was
an "agency or instrunmentality" for purposes of Title 1I's
governnental exenption. (citing Rose, 828 F.2d at 918); and see
Silvera v. Miutual Life Insurance Co. of New York, 884 F.2d 423
425-426 (9th G r.1989) (Holding " "Congress, in exenpting
gover nnent al pl ans, was concerned nore wth the governnental nature
of public enpl oyees and public enployers than with the details of
how a plan was established or maintained.' ") (quoting Rose, 828
F.2d at 920 (quoting Feinstein, 477 F.Supp. at 1262)).

As stated above, the | egislative history and purpose of this
statute is inprove the "fairness and effectiveness of qualified
retirement plans in their vital role of providing retirenent
inconme." H R Rep. No. 93-807, 1974 U. S. Code Cong. & Ad. News 4670,
4676. The main concern of Congress was to create | egislation that
woul d curb the m suse of pension funds and the resulting | oss of

benefits which had enured to the enpl oyees/ beneficiaries of private
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retirement plans. H R Rep. No. 93-807, 1974 U. S. Code Cong. &
Ad. News at 4681; and see Roy, 878 F.2d at 49 (citing H R Rep. No.
533, 93d Cong., 2d Sess., reprinted in 1974 U S Code Cong. &
Admi n. News 4639) .

Wth the prevailing goals of ERISA at issue, the |ease
executed between the Foundation and the County should be
di spositive. Paragraph 5.3 of the | ease provides that "[e]ffective
the Commencenent date, Lessee [Foundation] shall assune sole
responsibility for hiring, pronotion, discharge, setting of wage
scal es and rates, supervision of enployees, and, without regard to
when t hey ari se, workers' conpensation cl ai ns, enpl oyee gri evances,
and di sciplinary actions.” W thout question, the execution of this
| ease made t he Foundation the enpl oyer of the Hospital enployees.!?

As such, the governnental status of the pension plan has
changed. Once the Foundati on executed the | ease, thereby assum ng
responsibility for the enpl oyees and the Pl an, the Pl an shoul d have
ceased to be a governnental plan for purposes of Title I. The
| ease specifically called for the Foundation to assune the status
of enpl oyer of the hospital enpl oyees and assune responsibility for
their pension plan. The Hospital enpl oyees could then no | onger be
consi dered governnental enployees. For these reasons, the Plan
coul d no | onger remain exenpt fromthe Title |I provisions of ERI SA

Bei ng persuaded that the Second Circuit's analysis in Rose,

Par agraph 5.2 also provides that "[|]essee [Foundati on]
shal | supervi se, manage and operate the hospital and its
financial and fiscal affairs in a manner consistent with al
applicable federal, state, and | ocal |aws and ordi nances and in
accordance with the terns of this agreenent."”
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that "the status of the entity which currently mintains a
particul ar pension plan bears nore relation to Congress' goals in
enacting ERI SA and its various exenptions, than does the status of
the entity which established the plan" is nore in keeping wth the

purposes of ERISA | would hold that the use of "or" in Title I
does not, in this case, exenpt the Plan before us from ERI SA
Rose, 828 F.2d at 920. At |least two other circuit courts have al so
recogni zed the Rose anal ysis quoted here and found it a better test
for governnental exenption status under Title I. Alley, 984 F. 2d
at 1205 & n. 11; Silvera, 884 F.2d at 425-426.?

In the case sub judice, the Foundation assuned control over
the Plan and the Hospital enployees when it executed the |ease.
Revi ew ng the Foundation's status with respect to the Plan and its
enpl oyees does nore to i npl enment Congress' goals in enacting ERI SA
and its various exenptions, than does the County's status as the
governnental entity which "established or maintai ned" the Plan. |
woul d hol d the governnental exenption under Title |I for this Plan
ceased to applicable once the Foundati on executed the |ease and
assuned control over the Plan. For these reasons, | respectfully

dissent from the court's holding reversing the district court's

holding as to Title I.

2The Suprene Court has al so recogni zed that the statute does
not clearly set out ERI SA's coverage provisions. See
Massachusetts v. Morash, 490 U. S. 107, 115, 109 S. Ct. 1668, 1673,
104 L.Ed.2d 98 (1989) (finding it necessary to "look to the
provi sions of the whole law, and its object and policy" in
determ ning the scope of enployee welfare benefit plans under
section 1002(3)).
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