United States Court of Appeals,
Fifth Grcuit.
No. 94-40716.
| NGALLS SHI PBUI LDI NG INC., et al., Petitioners,
V.

D RECTOR, OFFI CE OF WORKERS' COWPENSATI ON PROGRAMS, UNI TED STATES
DEPARTMENT OF LABOR, and Maggi e Yates (Wdow of Jefferson Yates),
Respondent s.

Cct. 3, 1995.
Petition for Review of a Final Order of the Benefits Revi ew Board.
Before WSDOM GARWOCD and DAVIS, Crcuit Judges.

W EUGENE DAVIS, Circuit Judge:

Ingalls Shipbuilding (Ingalls) appeals the order of the
Benefits Review Board (BRB) awarding Maggi e Yates death benefits
under section 9 of the Longshore and Harbor Wrkers Conpensation
Act (the "Act"), 33 U.S.C. 8 909. W affirm

| .

Jefferson Yates worked periodically as a shipfitter for
Ingalls in Pascagoula, M ssissippi, from 1953 until 1967, during
which tine he was exposed to asbestos. He worked in unrel ated
non-maritinme enploynent from 1967 to 1974, when he voluntarily
retired at age 67. In March 1981, he was evaluated for
asbestos-rel at ed di seases and was | ater di agnosed as suffering from
asbestosis, chronic bronchitis, and possible nmalignancy of the
| ungs. In April 1981, M. Yates filed a claim for disability
benefits under section 8 of the Act. 33 U.S.C § 908. In May

1981, he filed a third-party lawsuit in a Mssissippi federal



district court, seeking damages fromtwenty-three manuf acturers and
sell ers of asbestos products to which he was exposed whil e enpl oyed
at Ingalls.

In June 1982, Ingalls admtted the conpensability of Jefferson
Yates's claim for disability benefits under the Act and tendered
benefits. In May 1983, Ingalls and Jefferson Yates executed a
settl enment agreenent pursuant to 33 U . S.C. 8§ 908(i) under which
Ingal | s agreed to pay M. Yates a | unp sumpaynent of $15, 000, give
hi m open nedi cal benefits, and pay his attorney's fees. Ingalls
made paynment consistent with a May 10, 1983 order of the deputy
comm ssioner. Between May 1981 and January 1984, Jefferson Yates
consunmat ed settlenment agreenents with eight defendants in the
federal court suit (the pre-death settlenents). Ingalls was not a
party to the pre-death settlenents, and Jefferson Yates did not
obtain its approval before he nade these settlenents. Al t hough
Maggi e Yates was not naned a party plaintiff in the federal court
suit, she signed releases in each of the pre-death settlenents.
Al t hough sone of the earlier settlenents |[imted Maggie Yates's
rel ease to loss of consortium other settlenents foreclosed her
from bringing any future tort claim for her husband's wongfu
deat h.

On January 28, 1986, Jefferson Yates died from prostate
cancer. The parties stipulated that his asbestosis contributed to
his death. |In addition to his wfe, Jefferson Yates was survived
by six non-dependent children. In April 1986, Maggie Yates filed

a claim for death benefits under section 9 of the Act against



Ingalls and its carrier.? Ingalls pronptly controverted Ms.
Yates's claim

Maggi e Yates and her six non-dependent children continued
Jefferson Yates's federal court suit, which was converted from a
personal injury action to a wongful death action. Thereafter,
Maggi e Yates and her six children entered into settlenents with
Raymark, et al. on June 9, 1987, for $2,821; wth Wllington, et
al. on April 5, 1989, for $60,000; and with Johns-Manville, et al.
on March 3, 1989, for $43,000 (the post-death settlenents). I n
accordance with section 33(g)(1), Ms. Yates obtained Ingalls's
witten approval for the three post-death settlenents.

I ngal | s def ended Ms. Yates' claimfor death benefits under the
Act on two fronts. It argued that Ms. Yates' pre-death settl enent
W th the asbestos defendants was wi thout its approval and her claim
for post-death benefits was therefore barred by 8 33(g)(1) of the
Act as interpreted by the Suprene Court in Estate of Cowart v.
Ni cklos Drilling Co., 505 U. S. 469, 112 S. Ct. 2589, 120 L. Ed. 2d 379
(1992).

Ingalls also argued that once it took credit for all the net
proceeds of the post-death settlenents against its potentia
liability to Maggi e Yates for death benefits under the Act, it was
mat hematically inpossible that it would be required to pay death
benefits to Ms. Yates.

In an April 1992 decision and order, the Adm nistrative Law

INone of the six children filed clains for death benefits
under the Act.



Judge (ALJ) held that, at the tine of the pre-death settlenents,
Maggi e Yates was not a person "entitled to conpensation” under
section 33(g)(1) and was therefore exenpt from that subsection's
written approval requirenent. Thus, the ALJ concl uded that Maggi e
Yates's claim for death benefits under the Act was not barred by
section 33(g)(1).

Based on the M ssissippi wongful death statute and Maggie
Yates's own testinony, the ALJ determned that the post-death
settlenments were apportioned between Mggie Yates and the six
children, so that Maggi e Yates only recei ved one-seventh of the net
anount . The ALJ concluded that Ingalls was only entitled to a
credit for one-seventh of the post-death settlenent under the Act.
However, the ALJ held that, based on the terns of the post-death
settlenment agreenents, Ingalls was contractually entitled to
recei ve credit under section 33(f) for the entire net anount of the
post-death settlenments to offset its statutory liability for death
benefits. Accordingly, the ALJ awarded Maggi e Yates death benefits
under section 9 of the Act and held that Ingalls was entitled to a
credit wunder section 33(f) for the entire net anmount of the
post -death settlenents

Maggi e Yates appealed the ALJ's decision to the BRB, and
I ngal | s cross-appeal ed. The Director of the Ofice of Wrkers'
Conpensation Prograns (Director) responded to the appeals and
supported Maggie Yates's interpretations of both section 33(g)(1)
and 33(f). In a June 1994 decision, the BRB affirned the ALJ's

hol di ng t hat Maggi e Yates's claimfor death benefits was not barred



by section 33(g)(1l) because she was not "a person entitled to
conpensation” at the tine of the pre-death settlenents. The BRB
also affirmed the ALJ's order declining to give a credit as a
matter of Jlaw for settlenent suns received by the Yates
non- dependent chil dren agai nst death benefits Ingalls owed under
the Act. A mgjority of the BRB held that no contractual basis
existed for allowng the offset of the entire net anount received
in the post-death settlenents and reversed the ALJ on this point.
One nenber of the three judge panel dissented, arguing that, under
the ternms of the post-death settlenents, Maggi e Yates wai ved her
right to apportionnent.
Ingalls filed a tinely petition for review with this Court.
The Director appeared as a respondent and filed a brief supporting
Maggi e Yates's interpretations of sections 33(g)(1) and 33(f). W
consi der below the issues presented in this appeal.
1.
A
Ingalls argues first that 8 33(g)(1) of the Act bars Ms.
Yates' claim for death benefits because she entered into third
party settlenents wthout Ingalls' approval before M. Yates'

deat h. ? This court's review of BRB decisions is |limted to

’2lngalls noved to strike the brief of the Director and
di sallow any further participation, asserting that the D rector
| acked standing. In Ingalls Shipbuilding Div., Litton Systens,
Inc. v. Wiite, 681 F.2d 275, 281-84 (5th Cr.1982), overruled on
ot her grounds, Newpark Shipbuilding & Repair, Inc. v. Roundtree,
723 F. 2d 399, 406-07 (5th Gr.) (en banc), cert. denied, 469 U S.
818, 105 S.Ct. 88, 83 L.Ed.2d 35 (1984), this Court held that the
Director has standing to participate as a respondent in the
appeal of a BRB decision. 1In so holding, the court in Wite
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considering errors of |aw and ensuring that the BRB adhered to its
statutory standard of review, nanely, whether the ALJ's factua
findings are supported by substantial evidence. Tanner v. Ingalls
Shi pbui I ding, 2 F.3d 143, 144 (5th Cr.1993).
Section 33(g)(1) provides,
"If the person entitled to conpensation (or the person's
representative) enters into a settlenment with a third person
[ ot her than an enpl oyer or person in his enploy] for an anount
less than the conpensation to which the person (or the
person's representative) woul d be entitled under this chapter,
the enpl oyer shall be liable for conpensation as determ ned
under subsection (f) of this sectiononly if witten approval
of the settlenent is obtained from the enployer and the
enpl oyer's carrier, before the settlenent is executed, and by
the person entitled to conpensation (or by the person's
representative.)" 33 U S.C. 8§ 933(g)(1).
Section 33(f) governs third-party recovery by persons entitled to
conpensation. |If a person entitled to conpensation enters into an
unapproved third-party settlenent for an anount |less than he is
entitled to under the Act, all rights to conpensati on under the Act
are term nated pursuant to section 33(g)(1l). On the other hand, if

the personentitled to conpensation enters athird-party settl enent

rejected the line of cases relied on by Ingalls in this appeal,
nanely, the Fourth Circuit's rule that the Director nust show a
stake in the outcone of the controversy in order to respond to a
petition for review under 33 U S.C. 8 921(c). Wite, 681 F. 2d at
281. In Director, Ofice of Wrkers' Conpensation Prograns v.
Newport News Shi pbuilding and Dry Dock Co., --- U S ----, 115
S.C. 1278, 131 L.Ed.2d 160 (1995), the Suprene Court held that
the Director had no standing to petition the court of appeals
seeking reversal of a BRB decision. Id. at ----, 115 S.Ct. at
1288. The Court in Newport News Shipbuilding differentiated an
agency's entitlenent to party-respondent status fromits standing
to appeal and commented that the decision "intinmates no view on
the party-respondent question." 1Id. at ---- n. 2, 115 S . C. at
1284 n. 2. Thus, Wite remains binding precedent in this Grcuit
and forecloses Ingalls's argunent that the Director has no
standing to respond in this case.

6



for an anount greater than his statutory entitlenment, then the
written approval requirenent of section 33(g)(1l) does not apply,
and the enpl oyer would be entitled to a 100% set-off under section
33(f).

Ms. Yates concedes that the pre-death settlenents were not
approved in witing by Ingalls but argues that when these
settlenments were nade, M. Yates was the only "person entitled to
conpensation” and thus she was not a "person entitled to
conpensation. " She argues that because she had no right to
conpensation she was not required to obtain Ingalls's witten
approval for the pre-death settlenents. On the other hand, Ingalls

argues that Maggie Yates, as a potential widow, qualifies as "a
person entitled to conpensation” and that her failure to obtain
witten approval of the pre-death settlenents in accordance with
section 33(g) bars her claimfor death benefits. Both the ALJ and
the BRB agreed with Maggi e Yates's interpretation of the phrase "a
person entitled to conpensation.” The parties focus their
argunents on Estate of Cowart, 505 U S. 469, 112 S.C. 2589, a
recent Suprenme Court decision interpreting this phrase in section
33(9) (1) .

In Cowart, the enployee suffered a work-related hand injury,
and his enployer paid tenporary total disability benefits for ten
nmont hs but refused to pay pernmanent partial disability. During the
peri od when he was not receiving any benefits, Cowart settled a

third-party action wi thout obtaining the witten approval of his

enpl oyer. Cowart argued that he was not "a person entitled to



conpensati on" under section 33(g)(1l) at the tinme of the settlenent
because his enployer was not voluntarily paying benefits and a
formal award of benefits had not been issued. Because he was not
"a person entitled to conpensation,” Cowart contended that he was
not required to obtain his enployer's approval of the settl enent
pursuant to 8§ 33(g)(1).

Rejecting Cowart's argunent, the Suprene Court held that he
becane "a person entitled to conpensation" at the tinme of the
work-related injury and that it was i mmateri al whet her the enpl oyee
was receiving benefits at the tinme of the third-party settlenent.
ld. at 476-77, 112 S.Ct. at 2594-95. The Court stated, "Cowart
suffered an injury which by the terns of the LHWCA gave hima ri ght
to conpensation fromhis enployer. He becane a person entitled to
conpensation at the nonent his right to recovery vested, not when
his enployer admtted liability, an event yet to happen." |d. at
477, 112 S. . at 2595 (enphasi s added).

Both Maggi e Yates and the Director argue that, under Cowart,
Maggi e Yates was not "a person entitled to conpensation"” at the
time of the pre-death settlenents because her right to recover
death benefits did not vest until her husband' s death. See
Travelers Ins. Co. v. Marshall, 634 F.2d 843, 846 (5th Cir.1981)
(stating that "a cause of action for death benefits certainly does
not arise until death").

I n response, Ingalls asserts that this panel should followthe

Ninth GCrcuit's interpretation of a person entitled to

conpensation” in a case very simlar to the instant case. In



Cretan v. Bethlehem Steel Corp., 1 F.3d 843 (9th Cr.1993), cert.
denied, --- US ----, 114 S . C. 2705, 129 L.Ed.2d 833 (1994), an
enpl oyee exposed to asbestos during his enploynent filed a claim
for disability benefits under the Act, and the enpl oyer disputed
liability. The enployee also filed a product liability suit
agai nst nuner ous asbest os manufacturers and entered i nto settl enent
agreenents with several of those nmanufacturers w thout obtaining
the witten approval of his enployer. Al t hough his wife and
daughter were not naned as parties in the third-party suit, both
settled their wongful death clains against the manufacturers as
part of the settlenment agreenents. In addition, his wife settled
her loss of consortium claimin the sane series of agreenents.
After the enpl oyee died, an ALJ awarded disability benefits to his
w fe and death benefits to his wife and daughter. The N nth
Circuit held that the wife and daughter were "persons entitled to
conpensation"” and therefore could not recover death benefits under
the Act because they failed to obtain the witten approval of the
enpl oyer for the pre-death settlenents as required by section
33(g). Id. at 848.

The Cretan court considered the Suprene Court's |anguage in
Cowart that the enployee "becane a person entitled to conpensation
at the nonent his right to recovery vested," and concluded that it
was dicta that was not binding on the court. The precise issue
presented in Cowart was the definition of "a person entitled to
conpensation. " The Court's determnation that the enployee

qualified under this statutory test when his right to recovery



vested is the core of the Suprene Court's holding. W therefore
di sagree with the Cretan court's conclusion that this critical part
of the Suprene Court's opinion in Cowart is dicta.

Thus, applying Cowart 's definition we conclude that section
33(g) (1) does not bar Maggie Yates's death benefits clai mbecause
she was not "a person entitled to conpensation” at the tine of the
pre-death settlenents. At the tinme of the pre-death settl enents,
Maggi e Yates's claim for death benefits had not vested. Thr ee
contingencies cone to mnd under which Maggie Yates's right to
deat h benefits under the Act woul d have never accrued. She could
have predeceased or divorced her husband, or Jefferson Yates could
have died from causes unrelated to his enploynent. Under any of
t hese scenarios, Maggie Yates's right to death benefits under the
Act woul d never have accrued. Because Ms. Yates' right to death
benefits had not vested when the pre-death settlenents were nade,
her failure to obtain Ingalls's witten approval of the pre-death
settlenments is irrel evant.

B

Ingalls argues next that the BRB erred in concluding that
Ingalls was not entitled to offset from death benefits due Ms.
Yates the entire anount of the post-death settlenents. The ALJ
determ ned that Maggie Yates only received one-seventh of the net
anount of the three post-death settlenents. He held, however,
that, as a matter of contract law, the settlenent agreenents Ms.
Yates executed permtted Ingalls to offset the entire net anmount of

the post-death settlenents. The BRB reversed and held that Ingalls
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was only entitled to set-off the net anmount received by Maggie
Yat es.

We first consider the propriety of the BRB's offset under §
33(f) of the Act, wthout regard to the provisions of the
settlenent agreenent. Section 33(f) provides:

"If the personentitled to conpensation institutes proceedi ngs
... the enmployer shall be required to pay as conpensation
under this chapter a sum equal to the excess of the anount
whi ch the Secretary determ nes is payable on account of such
injury or death over the net anpunt recovered agai nst such
third party. Such net anmount shall be equal to the actua
anount recovered | ess the expenses reasonably i ncurred by such
person in respect to such proceedings (including reasonable
attorneys' fees). 33 U S.C. 8§ 933(f) (enphasis added).

Ingalls first argues that, as a matter of law, it is entitled
to a credit under section 33(f) for the net anmount of all the
post -death settlenents. Ingalls argues that the appropriate
set-off is the "anmount recovered against the third party."
Respondents counter that the proper offset is the net anpunt
recovered by "such person" entitled to conpensation. Sever al
courts have addressed this precise issue. In Force v. Director, an
enpl oyee's widow and her two children settled their potential
wrongful death action with third-parties. 938 F.2d 981 (9th
Cr.1991). Inthewdows |later claimfor death benefits under the
Act, the enployer argued that it was entitled to a credit for the
net anmount the wdow and her two children obtained in the
settl enment agreenents. Like the Yates children, the Force children
filed no clains for death benefits under the Act. Rejecting the

enpl oyer's argunent, the Ninth Crcuit stated,

"The of fset provision [of section 33(f) ] appliestothethird
party recovery obtained by "the person entitled to
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conpensati on" under the Act. An enployer is entitled to
offset its liability to a particular claimant only the third
party damages received by the claimant for the covered
occupational injury or death ... The Force children did not
file claims for LHWCA benefits and are not entitled to them
section 933(f) sinply does not apply to the children or their
third party recovery." |d. at 985 (enphasis added).?

The Fourth Circuit has also adopted this interpretation of
section 33(f) in determ ning apportionnent anobng parties. See
|. T.O. Corp. of Baltinore v. Sellmn, 967 F.2d 971 (4th Cr.),
cert. denied, --- U S ----, 113 S.C. 1579, 123 L. Ed. 2d 147 (1993)
("Enmpl oyer's offset rights [under section 33(g) ] are limted to
the portion intended for the claimant since the claimant is the
"person entitled to conpensation.' "). See also Brown v. Forest
Gl Corp., 29 F.3d 966, 972 (5th Cr.1994) (in the context of an
enployer's lien, "[e]nployer's offset rights are limted to the
portion of the recovery intended for the enpl oyee").

Based on the plain |anguage of 8 33(f) and the above
authorities, we conclude that 1Ingalls's argunent that it is
entitled as a matter of lawto a credit for the net amount received
by Ms. Yates and her six children fromthe post-death settl enents
must be rejected. Ingalls is only entitled to a credit under

section 33(f) for the net anount received by Ms. Yates.

Relying on St. John Stevedoring Co. v. Wlfred, 818 F.2d 397

3The settlenent at issue in Force was executed before the
enpl oyee died. Because the court in Force also held that a
potential w dow was a "person entitled to conpensation” under
section 33(f), it applied section 33(f) to the pre-death
settlenment. Although Ingalls argues that we shoul d adopt Force
's definition of "a person entitled to conpensation” for section
33(g), it does not argue that it is entitled to a set-off under
section 33(f) for the pre-death settlenents.
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(5th G r.1987), Ingalls argues next that the provisions of the
post -death settl enent agreenents provide themw th an i ndependent
basis to obtain credit for the net anmount of the settlenents
received by Maggie Yates and her six children. The respondents
counter that the terns of the settlenent agreenent are anbi guous
and cannot be reasonably interpreted as a consent by Mggi e Yates
to grant Ingalls a credit for the net anount of all third party
recoveri es. In addition, the respondents assert that the BRB
properly held that Ingalls had no right to enforce the terns of the
settl enent agreenents.

Because we are persuaded that the respondents' first argunent
is meritorious, we do not reach their remaining contentions. For
t he reasons expl ai ned bel ow, we concl ude that the | anguage i n these
contracts does not clearly and unanbi guously require Ms. Yates to
give Ingalls a credit for any suns that exceed the net anount she
received fromthe settlenents.

Three separate settlenents were reached in this case and three
separate releases were executed. The settlenment wth Raymark
I ndustries et al. was signed on June 9, 1987. Ms. Yates and her

six children are naned in the body of the release and referred to

collectively as "Releasors."” The critical paragraph provides in
part that if any claimfor worker's conpensation benefits ... [1]
"shall hereafter be filed and be successful, and the anounts

ordered to be paid are found to be a |ien agai nst the consi deration
paid herein, then any enployer or its insurance carrier paying or

ordered to pay such conpensation benefits to any Rel easor shal
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first be given credit for the consideration paid to Rel easors under
this agreenent, | ess reasonable costs of collection, and [2] shal
make no paynent of any conpensation benefits to any Rel easor until
the consideration paid to Releasors under this agreenent is
exhausted." The initial clause quoted above reflects an intent to
give the enployer a credit to the extent any conpensati on paynents
to the Rel easors constitute "a |ien agai nst the consideration paid
herein."” Cbviously the only portion of the third party settlenent
which could be subject to a lien are for suns paid to a person
"entitled to conpensation.”™ No conpensation |lien can be i nposed on
settlenment suns paid by a third party to an enpl oyee not entitled
to conpensation. See 33 U S.C. 8§ 917. Thus, the language in the
rel ease which purports to give the enployer a set-off against
settlenment suns subject to a conpensation lien reflects an intent
to limt the set-off to the portion of the settlenent paid to a
party entitled to conpensation.

This supports the director and Ms. Yates' argunent that the
| anguage of the instrunment does not reflect an intent to grant a
set-off for the total anount of the settlement. The second cl ause
in the above quoted provision ("and shall make no paynent of any
conpensati on benefits to any Rel easor until the consideration paid
to Rel easors under this agreenent is exhausted") could, if read in
isolation, reflect an intent to grant the enployer a credit for the
total consideration paid to all Releasors under the settlenent
agreenent . But the second clause does not clearly indicate an

intent to grant a credit for sums not covered by a conpensation

14



lien. The second cl ause can reasonably be read to grant a credit
to the enployer against suns paid to all "Releasors" for al
settlenent suns subject to a conpensation lien.* The settlenent
i nstrunment does not evidence an intent to grant Ingalls a set-off
in derogation of 8§ 33(f) of the Act with sufficient clarity to
permt enforcenent.

Language al nost identical to that quoted above in the Raymark
release is included in the other two instrunents. In the
Vel lington settlenment, the release provides that if any claimfor
wor knen' s conpensation shall be filed and be successful ... "and
the anobunts ordered to be paid are found to be a |lien against the
consideration paid herein, then any enployer or its insurance
carrier paying or ordered to pay such conpensation benefits to
either of the undersigned shall first be given credit for the
consideration paid to the undersigned under this agreenent...."

The Manville settlenment contains an al nost identical provision.?®

‘n the Raymark settlenent, the third party tort defendants
obt ai ned an i ndividual "acknow edgenent” from Maggi e Yates gi ving
Litton systens "credit for the anmount of noney paid to ne by the
above naned defendant." It stated further that "Litton Systens
wll owe ne no worknmen's conpensation benefits or nedical
benefits under the Longshore & Harbor Wrkers' Conpensation Act
until the anmount received by nme fromthe above nentioned
def endant has been exhausted based on the weekly benefits due ne
fromLitton Systens, Inc...." This instrunent, prepared for Ms.
Yates' signature, nmakes no reference to Ms. Yates' children;
and Ms. Yates' children signed no separate acknow edgenent
simlar to the one signed by Ms. Yates. (enphasis added) See
page 17 of RX 21.

SNei ther the Wellington nor the Manville settlenent papers
i nclude a separate docunent simlar to the "Acknow edgenent"”
signed by Ms. Yates in the Raymark settlenent and discussed in
note 4.
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For the reasons stated above, we conclude that the | anguage
in these three instrunments do not reflect with sufficient clarity
an intent to grant Ingalls a credit against any |larger portion of
the settlenent sum than woul d be subject to a conpensation lien.
A conpensation lien would only be inposed on the settlenment suns
received by Ms. Yates since she was the only settling party who
was entitled to conpensation.?®

For the reasons stated above, we affirmthe order of the BRB

AFFI RVED.

6Al t hough Ms. Yates was not entitled to conpensation at the
time of the pre-death settlenents, her right to conpensation
under the Act accrued upon M. Yates' death. See 33 U S.C. 8§
909.
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