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for the Western District of Louisiana
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Before JOLLY, DAVIS, and EMLIO M GARZA, Circuit Judges.

DAVIS, G rcuit Judge:

Inthis diversity case, the appellant, National Union, appeals
a district court declaratory judgnent that appellant's insurance
policy afforded coverage for a | oss which was reduced to judgnent
in a Louisiana court by appellee, Cagle, et al. In a cross-appeal,

the appell ee chall enges the district court's judgnent exonerating



National Union from any obligation for penalties. W affirmthe

district court's judgnent in all respects.

Fact s

Appel I ant National Union Fire I nsurance Conpany of Pittsburgh
("National Union") issued directors and officers liability and
corporation reinbursenent insurance policies (the "D&0O policies")
to First National Bank of Shreveport ("FNB"). M. Jess Loyd, Jr.,
was a senior vice-president and supervisor of the agricultura
| endi ng departnment of FNB for 37 years until his suicide in 1987.
M. Loyd was an insured under the D& policy. The appellees (the
"Cattlenen") are six famlies in the cattle ranching busi ness and
were custoners of FNB since 1970. M. Loyd handled all of the
Cattlenmen's | oans and other financial transactions with the bank.
The Cattl enen were persuaded by M. Loyd to change their node of
operation froma traditional cowcalf, lowrisk operation into a
specul ative, high-risk operation. Over the years, the Cattlenen
sustai ned high | osses and becane nore and nore dependant on M.
Loyd to provide | oans to cover their |losses. The Cattlenen all eged
M. Loyd took advantage of his position at the bank and their
vul nerability by requiring them to buy cattle and supplies at
inflated prices fromthird parties who gave ki ckbacks to Loyd.

In 1987 and 1988, the Cattlenen filed a series of |awsuits
(the "lender liability suits") in Louisiana state courts against
FNB, alleging clains of duress, negligent msrepresentation,
dom nation and control, breach of fiduciary duty, and fraud. The

Succession of Loyd (the "Succession") was naned as a co-def endant



in two of these suits. Concurrently, in Spring, 1988, the
Cattlenmen filed a second series of suits against the Succession in
Caddo Parish (the "Caddo Parish suits"), alleging personal
l[iability of M. Loyd due to fraud and self-profiteering.? 1In the
Caddo Parish suits, the Succession filed third-party clai ns agai nst
FNB. M. John Cox represented FNBin both the I ender liability and
Caddo Parish suits. He notified all insurers, including National
Uni on, of the clains against FNB and the Successi on and forwarded
the insurers copies of the pleadings.

The National Union policy had three clauses that caused
National Union to pay little attention to this litigation. First,
under the policy National Union had no duty to defend either FNB or
t he Successi on. As a result National Union's counsel was not
defendi ng either insured. Second, the policy afforded no coverage
for | osses arising fromacts of fraud or willful m sconduct, as was
alleged in the pleadings. Finally, the policy had a no-action
clause which, at that tine, protected the insurer from a direct
action under the Louisiana Direct Action Statute before a judgnent

was rendered agai nst the insured.?

IUnder Loui siana | aw unl ess the Successi on wai ved venue, the
Cattlenen had to sue the Succession in Caddo Parish where the
Succession had been judicially opened. See La. Code C. Pr. art. 81.

2Subsequently, the Louisiana Suprenme Court ruled that the
Direct Action Statute, La. R S. 22:655, overrides such policy
provisions. Quinlan v. Liberty Bank & Trust Co., 575 So. 2d 336
(La. 1991). In fact, National Union could have been sued under
this ruling in July, 1991, when the Caddo Parish suits were
amended, consol i dated and noved to Natchitoches Parish. The D rect
Action Statute, however, gives the Cattlenen the choice of suing
only the insured or both the insured and his insurer.
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The Cattlenen settled the lender liability suits agai nst FNB
in Septenber, 1988, but reserved their rights against the
Succession and FNB's insurers. As a condition to the settlenent,
the Cattlenen agreed to get the Succession to drop the third-party
clains against FNB in the Caddo Parish suits. In a |letter dated
Decenber 9, 1988, M. Cox infornmed National Union that FNB had
settledits uninsured liability wwth the Cattl enen, that FNB was no
| onger a party in the state court suits, and that the Cattl enen
pl anned to pursue all insurers.

In an earlier letter to National Union dated August 24, 1988,
M. Cox had reported that the Cattlenen and the Succession had
reached a settl enment accommodati on whi ch included an obligation of
t he Succession to deliver to the Cattlenmen all the records of Jess
Loyd, Jr. Actually, the Succession did not enter into a witten
agreenent with the Cattlenen until Decenber, 1988, and January,
1989. In the settlenent instrunment (ternmed a "nonrecourse" or
"forbearance" agreenent), the Succession agreed to waive any
objection to the Cattlenen conbining all suits in Natchitoches
Parish, to provide relevant information to the Cattlenen w thout
need for formal discovery, and to dismss the third-party clains
agai nst FNB. The Cattlenen, in exchange, agreed to seek no further
recovery fromthe Succession but rather tolimt their recovery to
avai l abl e insurance. In addition, the parties agreed tolimt the
expendi tures of the Succession and the Loyd famly in defending the
Cattlenmen's clains at court. When this agreenent was nade,
Nat i onal Uni on had not contacted the Succession, and t he Successi on

did not inform National Union of the agreenent.



In July, 1991, the Cattl enen obtai ned the necessary orders to
transfer all of their state court actions agai nst the Succession to
Nat chi t oches Pari sh. At that time, the Cattlenen anended their
petitions to delete clains predicated on fraud, duress, and other
intentional acts. Follow ng the anendnents, their petitions stated
only clains flowing from negligence and dom nation and control
which were not excluded by the ternms of National Union's D&O
policy. On August 29, 1991, M. Bobby Glliam counsel for the
Succession, notified National Union of the transfer of venue and
sent copi es of the anended petitions. National Union received this
letter on Cctober 2, 1991. At this tinme, National Union did not
contact Glliam but did forward his letter to their counsel
D Amat o & Lynch. Not hearing fromNational Union, M. G IIliamsent
a second |l etter on Novenber 10, 1991. National Union still did not
respond.

On Decenber 16, 1991, a bench trial was held on the nmerits of
the Cattl enen' s negligence clai ns agai nst the Successi on. National
Union was not infornmed of the trial date. On the norning of the
trial, one of M. GIlliam s associ ates appeared for the Succession
and filed an answer, but declined to give opening or closing
statenents or to exam ne w tnesses. The Cattlenen called twelve
fact and three expert witnesses to establish Loyd's negligence and
the Cattl enmen's damages. At the conclusion of the trial, the court
awarded the Cattlenen $14, 308,397.00, plus interest, costs, and
attorney's fees, and apportioned fault between FNB and Loyd as 10%

and 90% respectively. On Decenber 20, 1991, the Cattlenen's



counsel forwarded a copy of the judgnent to National Union and
demanded paynent.

National Union contacted M. Glliam for the first tine in
February, 1992, requesting information about the trial. National
Union intervened in March, 1992, to devolutively appeal the
judgnent. The judgnent was affirnmed by a Louisiana internediate
appellate court and wits were denied by the Louisiana Suprene

Court. Cagle v. Loyd, 617 So. 2d 592 (La. App. 3d Cr.), wit

deni ed, 620 So. 2d 877 (La. 1993). Nat i onal Uni on subsequently
filed an action in state court seeking to nullify the judgnent
based on evidence of fraud or ill practices in obtaining the
judgnent. That suit is pending in state district court after a
summary judgnment for the Cattlenen was reversed by a Louisiana

appellate court. National Union Fire Ins. Co. v. Cagle, 649 So. 2d

642 (La. App. 3d GCr. 1994), wit denied, 651 So. 2d 266 (La

1995).

I n February, 1992, National Union filed a decl aratory judgnent
actionin United States District Court seeking a determ nation that
the state court judgnent was not within the coverage of National
Union's D& i nsurance policy. |In March, 1992, the Cattlenen filed
a supplenental petition against National Union in state court
seeking to col |l ect the judgnent and to assert a bad-faith claimfor

penal ties under La. R S. 22:1220.% National Union renoved this suit

3La. R S. 22: 1220 provides in relevant part:

(A) Aninsurer . . . owes to his insured a duty of good faith
and fair dealing. The insurer has an affirmative duty to
adjust clains fairly and pronptly and to nake a reasonabl e
effort to settle clains wwth the insured or the claimnt, or
both. Any insured who breaches these duties shall be |iable
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to federal court and the district court consolidated this action
with the declaratory judgnent acti on. Nat i onal Uni on t hen anended
the declaratory judgnent conplaint to assert a state law nullity
claim The district court stayed the nullity claim pending
resolution of the parallel state court nullity action.

Prior totrial, the district court granted summary judgnent in
favor of the Cattlenmen on a nunber of National Union's policy

coverage defenses.* The principal issues that remained to be tried

for any damages sustained as a result of the breach.

(B) Any one of the following acts, if knowngly commtted or
performed by an insurer, constitutes a breach of the
insurer's duties inposed in Subsection A

(5) Failing to pay the anpbunt of any cl ai mdue any person

insured by the contract within sixty days after receipt
of satisfactory proof of loss from the
claimant when such failure is arbitrary,
capricious, or wthout probable cause.

(O In addition to any general or special danages to which a
claimant is entitled to for breach of the inposed duty, the
cl ai mant may be awar ded penal ti es assessed agai nst the i nsurer
in an anmount not to exceed two tinmes the damages sustai ned or
five thousand dol |l ars, whichever is greater.

“The district court found in favor of the Cattlenen and
concl uded that coverage woul d not be precluded under the foll ow ng
policy provisions:

1) Provision (7b) which excludes coverage if proper notice of
the claimis not given could not be solely used to destroy cover age
since National Union was inforned of the clains, though evidence of
notice mght be relevant on the collusion issue.

2) Provision 4(n) which excludes coverage when the insured is
entitled to indemification fromthe conpany does not apply, since
under the applicable corporation articles of FNB, the Succession
was only entitled to indemification from FNB to the extent that
the i nsurance policy did not cover.

3) Provision 4(a) which excludes coverage when the claim
resulted froma finding of personal profit, gain or advant age does
not apply since the underlying state court proceedi ng did not nake
such a finding.

4) Provision 4(d) which excludes coverage when the claimis
brought about by fraudulent, dishonest or crimnal acts of the
insured al so requires an adjudication of fraud in the underlying
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were whet her coverage was defeated by the conduct between the
Cattl emen and the Succession that culmnated in the state court
judgnent obtained by the Cattlenen and whether National Union
breached a duty of good faith and fair dealing triggering penalties
under the Louisiana statute. The district court bifurcated the
coverage and bad faith issues for presentation to the jury. The
jury first found the Cattlenen and Succession did not collude to
obtain the state court judgnent. The jury then found Nationa
Uni on had breached its duty of good faith and fair dealing and
coul d be assessed penalties pursuant to La. R S. 22:1220. Nati onal
Uni on applied for judgnent as a matter of lawor, alternatively, a
new trial. The district court wupheld the jury's verdict on
coverage but disagreed with the jury's determ nation of bad faith

and sua sponte granted judgnent as a matter of law in favor of

Nati onal Union on the penalty issue. The court entered judgnment

accordingly and this appeal followed.

1. Discussion
Nat i onal Uni on nakes a nunber of argunents on appeal, two of

which nerit discussion:® (1) it was entitled to a newtrial based

j udgnent and thus does not apply.

5) Exclusion # 15 whi ch excl udes perfornmance of professional
services for others does not apply since Loyd s actions were
outside the course of his bank duties and no evidence of
conpensation for managi ng the Cattl enen's operati ons was present ed.

°In addition to the issues discussed, National Union asserts
the followng errors of the district court: 1) refusal to
bi furcate the i ssues of coverage and bad faith at an earlier point
inthe trial; 2) adm ssion of evidence of National Union's alleged
negligence in handling the claim 3) refusal to allow Nationa
Union to examne the Cattlenen's counsel; 4) refusal to find
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on errors in the instructions given to the jury; and (2) it was
entitled to judgnent as a matter of | aw either because the conduct
of the Succession in failing to disclose the nonrecourse agreenent
or the date of trial was a breach of the insurance contract or
because the evidence was insufficient to support the jury verdict
of no collusion in obtaining the state court judgnent. W also
di scuss belowthe Cattl enen' s cross-appeal challenging the district

court's denial of penalties and attorneys' fees.

A. Errors in Jury Instructions

Nat i onal Union argues first that +the district court
erroneously declined to give its tendered jury instructions on the
duty of the insured to the insurer and on the Louisiana definition
of fraud. It also contends that the court's instructions on the
| egal status of the nonrecourse agreenent and the state court
j udgnent were erroneous.

To succeed in its challenge, National Union nust satisfy a
two-part test. First, National Union nust denonstrate that the
charge as a whole creates "substantial and ineradicable doubt
whet her the jury has been properly guided in its deliberations.”

Bender v. Brumley, 1 F.3d 271, 276 (5th Cr. 1993) (citations

omtted). "In the review of jury instructions, a challenged

instruction should not be considered in isolation but rather as

Nat i onal Uni on an i ndi spensabl e party to the state court action; 5)
refusal to credit the settlement of the Cattlenmen and FNB to the
state court judgnent; 6) refusal to find no coverage based on the
"prof essional services" exclusion of the D& policy; and 7) refusal
tolimt coverage liability to the 1986-1987 D&0O policy. W have
considered these issues and, for reasons given by the district
court, find no nerit in them



part of an integrated whole. |[If, viewed in that light, the jury
instructions are conprehensive, bal anced, fundanentally accurate,
and not likely to confuse or mslead the jury, the charge wll be

deened adequate." Scheib v. Wllians-MWIlians Co., 628 F. 2d

509, 511 (5th G r. 1980). Second, even if the jury instructions
were erroneous, we wll not reverse if, based upon the entire
record, the "challenged instruction could not have affected the

outcone of the case." Bender, 1 F.3d at 276-77, quoting Bass v.

United States Dept. of Agriculture, 737 F.2d 1408, 1414 (5th G

1984). In considering whether the district court erred in refusing
to give National Union's proffered instruction, the threshold
question is whether the proffered instruction is a correct

statenent of the law. Treadway v. Societe Anonyne Loui s-Dreyfus,

894 F.2d 161, 167 (5th Cr. 1990).

Nat i onal Union's principal argunent on this issue is that the
district court erred in refusing to instruct the jury that the
Succession owed a duty of "utnost candor and good faith" to
Nat i onal Uni on. National Union relies on two Louisiana circuit

court cases to support this argunent. In MIller v. Lunbernens

Mut ual Casualty Conpany, 488 So. 2d 273 (La. App. 2d Cr. 1986),
wit denied, 493 So. 2d 637 (La. 1986), an insured sued his auto

insurer for repair costs after an accident. The insurer offered to
pay the actual cost of repair. The insured based his demand on two
hi gher estimates. The insured argued that the higher value was
owed under the policy because the actual repair was i nadequate and
i nconpl ete. The trial court assessed the cost of repair at an

internedi ate value and ordered the insurer to pay not only the
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repair costs, but also penalties and attorney's fees. The trial
court based this award of penalties and attorney's fees on a belief
that the insurer had breached its fiduciary duty by not
investigating further the costs of adequate repair. The appellate
court reversed. The court disagreed that a fiduciary duty was owed
to the insured and stated: "[T]he contract of insurance created no

fiduciary relationship between these parties nor did the facts of

this case indicate such a relationship. There was a bilatera
contract ual relationship between them but no fiduciary
relationship.” ld. at 278. The court then expanded on the

relati onshi p between an insurer and its i nsured and found t here was
"an obligation in this contract insurance on the part of both
[parties] . . . to deal with each other '"uberrimae fidei', that is
an absol ute perfect candor and good faith, but there was no trust
or fiduciary relationship by either party." 1d. at 278, quoting 42
AM JUR. 2d I nsurance Section 159 (1982) at page 242.

In Ray G bbins Certified Welders v. Giqggs, 543 So. 2d 68 (La.

App. 1st Cir. 1989), the insured paid insurance premuns to an
i nsurance broker who agreed to remt the funds to a general
I nsurance agent. The general agent had fornmulated an insurance
plan for the insured and was to ultimately pay the insurance
carriers. The insurance broker fraudulently kept the insured's
money and the coverage was never obtained. The insured sued the
broker, the general agent, and the insurance carriers. The insured
argued that the general agent had breached its fiduciary duty to

the i nsured. The appellate court disagreed and held that the
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contract of insurance created no fiduciary relationship between
these parties, quoting the above | anguage fromMIler

The primary holding in both of these cases is that no
fiduciary relationship is established by an insurance contract.
Significantly, no other Louisiana court has adopted the |anguage
relied on by National Union that an insured owes his insurer an
enhanced duty of utnobst candor and good faith.

To the contrary, the Louisiana Suprenme Court recently made it
clear that insurance policies are generally governed by the sane

rules as other types of contracts. Loui siana Ins. QGuar. Assn

(LIGA) v. Interstate Fire & Casualty Co., 630 So. 2d 759, 763-64

(La. 1994). "An insurance policy is a contract between the parties
and should be construed by using the general rules of
interpretation of contracts set forth in the Cvil Code." |d. at
763. In LIGA, the Louisiana Suprene Court enphasized that the
i nsurance contract controls the obligations of the parties.
"Absent a conflict with statutory provisions or public policy,
insurers, |like other individuals, are entitled to limt their
liability and to i npose and to enforce reasonabl e conditions upon
the policy obligations they contractually assune." LIGA, 630 So. 2d
at 763 (omtting citations). Wen "the policy wording at issue is
clear and wunanbiguously expresses the parties' intent, the
i nsurance contract nust be enforced as witten." |1d. at 764.
Because the insurance contract is governed by the genera
rules of contracts, the underlying duty of the parties to each
ot her in performance of the contract is controlled by the Loui siana

Cvil Code. The Louisiana Cvil Code states "[c]ontracts nust be
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performed in good faith.™ La. Cv. Code art. 1983. The G vi

Code, however, does not define "good faith," but does define "bad
faith" as "an intentional and malicious failure to perform" La.
Cv. Code Ann. art. 1997 cnt. c. Loui si ana courts have | ooked to
this definition of "bad faith" for guidance in determ ning conduct

t hat breaches the duty of good faith. See, e.g., Geat Southwest

Fire Ins. Co. v. CNA Ins. Cos., 557 So. 2d 966, 969 (La.1990);

Heirs of Gemllion v. Rapides Parish Police Jury, 493 So. 2d 584,

587 (La. 1986); Anerican Bank & Trust of Coushatta v. FDIC, 49 F. 3d
1064, 1066 (5th Cr. 1995). "[A] breach of contract occurs if
contractual discretionis exercised in bad faith, a termconnoting
fraud, deception or sinisterly-notivated nonfulfillnment of an

obligation." Adans v. First National Bank of Commerce, 644 So.2d

219 (La. App. 4th Gr. 1994). 1In contrast to the general duty of
good faith, we recognize that Louisiana courts have inplied a
hi gher duty on the insurer in performance of its policy obligation
of the duty to defend the i nsured agai nst covered clai s, including
a consideration of the interests of the insured in every

settl enent. Pareti v. Sentry Indemity Co., 536 So.2d 417, 423

(La. 1988).

Thus, we agree with the district court that the obligations of
the Succession to National Union are governed by the policy terns.
We al so agree with the district court that the Succession's duty of
good faith in the performance of its obligations under the contract
is not enhanced because this is an insurance contract. The

requested jury instruction was properly deni ed.
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This brings us to National Union's next argunent that the
collusion instruction as givento the jury was i nproper.® National
Uni on requested that the Louisiana definition of fraud be incl uded
in this instruction.’ It argued that the court's collusion
instruction required a finding of "deceitful" or "evil" intent,
whil e Louisiana law on fraud required less. W do not agree with
National Union's interpretation of the district court's jury
instruction. The district court's instruction defined collusionin
t hree ways. The instruction does not require the jury to find
deceit to conclude that fraud was commtted. Moreover, National

Union's requested jury instruction on fraud presents an i nconpl ete

6 The district court gave the following instruction on
col | usi on:

Col  usi on has been defined in several ways:

1. A deceitful agreenent between two or nore persons, for
one party to bring an action against the other for sone evil
pur pose, such as to defraud a third party of its rights;

2. A secret arrangenent between two or nore persons, whose
interests are apparently conflicting, to make use of the forns
and proceedings of lawin order to defraud a third party or to
obtain that which justice would not give them by deceiving a
court or its officers; or

3. A secret conbination, conspiracy or concert of action
between two or nore persons for fraudulent or deceitful
pur poses.

Nat i onal Union has the burden of proving by a
preponderance of the evidence that the procurenent of the
state court judgnent against the Succession was obtained
t hrough col | usi on between the Succession and the Cattl enen.
What constitutes collusion wlill differ wth each fact
si tuation.

'Nati onal Union requested the follow ng definition of fraud,
taken fromthe Louisiana Cvil Code:

Fraud is a msrepresentation or a suppression of the
truth made with intention either to obtain an unjust advant age
for one party or to cause a |loss or inconvenience to the
other. Fraud may also result fromsilence or inaction.

La. Cv. Code art. 1953.
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statement of Louisiana |aw.?® W agree with the district court
that an additional instruction on the neaning of fraud was not
necessary to aid the jury and, in fact, wuld have led to
hei ght ened confusion in an al ready conplicated case. The col |l usion
instruction, when viewed as a whole, was not inadequate or
conf usi ng. ®

Nati onal Union conplains next about the district court's
instruction to the jury that the nonrecourse agreenent between the
Succession and the Cattlenen was not "on its face" inproper.?°
Rel atedly, in the sanme jury instruction, National Union conplains
of the statenent that the state court trial was "on its face" an
actual trial. W find no error in these statenents of the |aw

Each statenent was qualified by the | anguage "onits face," |eaving

8La. Civ. Code art. 1954 further el aborates on when fraud wil|
negate consent in a contractual obligation:

Fraud does not vitiate consent when the party against
whom t he fraud was directed could have ascertained the truth
w thout difficulty, inconvenience, or special skill.

This exception does not apply when a relation of
confidence has reasonably induced a party to rely on the
other's assertions or representations.

La. Cv. Code art. 1954.

°In fact, the jury instructions on collusion were taken from
an earlier nmenorandum subm tted by National Union.

10 The conplete jury instruction provided:

I n deci di ng whet her or not col |l usion existed between the
Succession of Loyd and the Cattlenen, you are instructed that
the agreenent entered into between the Cattlenmen and the
Succession is, on its face, not an inproper act. You are
further instructed that the state court trial which took pl ace
in Natchitoches Parish between the Succession and the
Cattl emen was, on its face, an actual trial which resulted in
a valid judgnent against the Succession of Loyd. It is for
you to decide whether or not that judgnent is collectable
agai nst National Union.
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the jury free to determne that, under all the circunstances, this

agreenent and this judgnent were coll usive.

B. Breach of the Insurance Contract

Nat i onal Uni on argues next that the Succession's conduct was
an absol ute coverage defense. It contends that the Succession's
failure to disclose the exi stence of the nonrecourse agreenent and
the date of the trial was either a breach of its duty of good faith
and candor or a breach of the cooperation clause of the insurance
contract.

Nat i onal Union argues that the duty of good faith and utnost
candor inposes an affirmative obligation on the Succession to
comuni cate candidly wthout first being asked. As di scussed
above, the insured owes the insurer the duty of conplying with the
contract terns together with a general duty of performance in good
faith. The insured does not owe the insurer a fiduciary obligation
-- a higher duty that nmay indeed inpose an affirmative duty to
di scl ose facts beyond that required by the contract. See, e.g.

FDIC v. Duffy, 47 F.3d 146, 152 (5th Gr. 1995) (fiduciary duty

owed by a partner to the partnership to disclose true interests in

busi ness deal ); Pitre v. Pitre, 172 So.2d 695 (La. 1965) (fiduciary

duty owed by husband to wife to disclose assets in partition
agreenent). In an insurance contract, the insured's duty to
provide information ordinarily arises only under the express policy
obl i gati ons.

The cooperation clause, clause 7(e), states that "[t]he

i nsureds shall give the insurer such i nformati on and cooperati on as
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it may reasonably require and shall be in the insureds' power."
National Union asserts the Succession breached this clause
regardl ess of whether National Union requested the information

Under Louisiana |aw, however, before proving a breach by the
i nsured of the cooperation clause, the insurer nmust show a diligent

effort to obtain the information. Pelas v. Anerican Empl over's

Ins. Co., 299 So. 2d 815 (La. App. 4th Cr.), wit denied, 302 So.

2d 310 (La. 1974); Lindsey v. @Gulf Ins. Co., 7 So. 2d 757 (La. App.

2d Cr. 1942). 1In addition, even if a breach of the cooperation
cl ause coul d be shown by Nati onal Union, under the Louisiana Direct
Action Statute, this breach would not affect the Cattlenen's
rights, as a third-party claimant, to the proceeds of Nationa

Union's policy, absent fraud or collusion. King v. King, 217 So.

2d 395, 400 (La. 1968); Futch v. Fidelity & Casualty Co., 166 So.

2d 274, 278-79 (La. 1964).

W agree with the district court that the failure of the
Succession to furnish informati on not requested by National Union
did not as a matter of |aw constitute a breach of the insurance

contract.

C. Sufficiency of Evidence

Nat i onal Uni on argues next that the evidence is insufficient
to support the jury's finding of no collusion between the
Succession and the Cattlenen and that the district court erred in
refusing to grant judgnent as a matter of law. W review all the
evi dence bearing on this issue and draw all inferences in favor of

the verdict. Using this standard, if a reasonabl e juror coul d have
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f ound no col lusion, we nust affirm McNair v. City of Cedar Park,

993 F. 2d 1217, 1219 (5th Cr. 1993).

Nati onal Union contends that the Succession and Cattlenen
colluded to prevent National Union from know ng about the
nonrecourse agreenent or from participating in the state court
pr oceedi ng. In support of its claim National Union cites the
follow ng facts: (1) the Succession entered into a nonrecourse
agreenent with the Cattlenmen wth the advance know edge that there
woul d be a trial and the resultant judgnment could only be coll ected
agai nst National Union; (2) the Succession never informed National
Uni on about the agreenent; (3) the Succession never inforned
National Union of the trial date; (4) the Succession never intended
to defend the Cattlenen's suits; and (5) the Glliamletter, giving
notice of the anended clains, was carefully drafted by the
Cattlenmen to avoid alerting National Union that it should assune an
active role in the litigation.

On the other hand, the Cattlenen contend that the jury was
entitled to find that the Succession fulfilled its obligations to
Nati onal Union and was entitled to take action to protect its own
i nterests. The Cattlenen argue that no collusion or conspiracy
exi sted between the Cattl enen and the Successi on and that Nati onal
Uni on's ignorance of the nonrecourse agreenent and the trial date
was due to its own negligence. In support of this argunent, the
follow ng evidence was submtted to the jury: (1) The Succession
(or the bank) gave National Union notice of the suits instituted
agai nst the Succession as required by the policy; (2) the policy

i nposed no duty to defend on National Union and the Successi on was
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required to nmount the best defense possible with the neager funds
available to it; and (3) although National Union knew that the
Succession and the Cattl enen were discussing settlenent, National
Uni on never requested any i nformati on about the settlenent fromthe
Succession; and (4) in Novenber 1990, counsel for National Union
actively discussed the likelihood of a settlenent between the
Cattlemen and the Succession in light of the anendnents to the
Cattlenmen's conplaint deleting the clains not covered by the
policy.

Revi ew ng the evidence in a light favorable to the verdict, a
jury was entitled to find that the Succession did not collude with

the Cattlenmen but acted appropriately to defend against the

Cattlenmen's |l awsuit. The nonrecourse agreenent was not illegal and
was, in fact, approved by a state court in the Succession
pr oceedi ng. The Succession had no affirmative duty under the

i nsurance contract to inform National Union of the nonrecourse
agreenent or the trial date in the absence of a general request by
Nat i onal Union for such information. The evidence does not conpel
a finding of fraudulent or deceitful conduct on the part of the
Succession or the Cattlenmen as a matter of law. The district court
correctly deni ed Nati onal Union's post-judgnent notion for judgnent

as a matter of law and for new trial.

D. Assessnent of Penalties under Louisiana Law
The Cattlenen challenge the district court's judgnent as a
matter of law, reversing the jury's finding that National Union had

breached its duty of good faith and fair dealing. W reviewthe
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district court's ruling by view ng the evidence in the |ight nbst
favorable to the Cattlenen. W sustain the judgnent only if we
find "that on all the evidence no reasonable juror could arrive at
a verdict contrary to the district court's conclusion.” Allied

Bank-West, N.A. v. Stein, 996 F.2d 111, 114 (5th Gr. 1993).

Louisiana R S. 22:1220(A) "grants third-party claimnts a
ri ght of action when an insurer violates its duty of good faith and

fair dealing." Mdland Risk Ins. Co. v. State Farm Miutual Auto

Ins. Co., 643 So. 2d 242, 243 (La. App. 3d Cr. 1994), citing
Ronero v. Gry, 619 So. 2d 1244 (La. App. 3d Cr. 1993). To

recover penalties under this statute, the claimant nust prove that
the insurer received adequate notice of the loss and that the
insurer acted in bad faith in refusing to pay. Ronero, 619 So. 2d
at 1247-48. "There nust be a showi ng that the insurer's actions or
failure to act were unjustifiable. Wether an insurer's refusal to
pay a claimis arbitrary, capricious, or wthout probable cause,
warranting inposition of statutory penalties and attorney's fees,
depends on the facts known to the insurer at the tinme of its
action." |d. at 1247.

At the time it refused to pay the Cattlenen, National Union
knewthe following: (1) the allegations against the Successi on had
been changed from fraud and self-profiteering, which were not
covered under the D&O policy, to negligence, a covered act; (2)
the existence, if not the substance, of an agreenent between the
Cattl emen and the Succession; (3) the refusal of the Succession's
| awer to actively defend at the state court trial; and (4) the

Succession did not advise National Union of the state court trial
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date. National Union was not arbitrary in denying coverage. It
had plausible argunents of no coverage either under a policy
exclusion or a collusion theory. Even viewing the evidence in a
Iight nost favorable to the Cattlenen, we find no reasonabl e juror
could find National Union acted arbitrarily, capriciously, or
W t hout probable cause in refusing paynent.

I V. Concl usion

For reasons stated above, the judgnent of the district court

is in all respects AFFI RVED
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