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PER CURI AM

Lol o Manpbka and her sons, Yoni and Amt Manoka, challenge the
Board of Imm gration Appeals' denial of Lolo Manoka's application
for adjustnent of status and all three petitioners' requests for
voluntary departure. We DENY the petition

| .

Lol o Manoka is a native of Irag and a citizen of Israel; her
sons, Yoni and Amt Manoka, are natives and citizens of |srael
Lol o Manoka, her sons and her then ex-husband first entered the
United States in 1984 "to nmake [a] better life", but on visitors'
visas. Although ordered by immgration authorities to | eave the
United States within one nonth, Lol o Manoka remai ned in the country
wth her famly until 1987, when her ex-husband returned to Israel
wth their children. Lolo Manoka joined them four nonths |ater.

| n Decenber 1988, Lol o Manpoka returned to the United States on
a visitor's visa; her ex-husband and their children joined her
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shortly thereafter.! Al though she was authorized to remain in the
United States only wuntil md-June 1989, Lolo Manoka has not
depart ed.

In the interim M. Munoka was convicted in March 1991 for
making false and msleading statenents to the INS, and was
sentenced to two years in the custody of the Attorney General. He
moved to postpone surrender under the condition that the entire
famly would return voluntarily to Israel before July 1, 1991. M.
Manoka returned to Israel in 1991, as agreed; but, as noted, Lolo
Manoka and her sons stayed in the United States.

In 1991, Yoni and Amt Manoka returned to Israel to visit
their father. Wen they were unable to obtain visas to return to
the United States, Lolo Manpka arranged to have them snuggled in
t hrough Mexi co. The boys were apprehended in Mexico and placed in
the custody of Mexican inmm gration authorities. Arrangenents were
made to fly them back to Israel, but during a stopover at Kennedy
Airport in New York on their way back to Israel, they escaped from
I NS custody, and called their nother in Houston; she arranged to
have a friend pick themup. The next day, Lolo Manoka flew to New
Yor k; and she and her sons returned to Houston. Shortly
thereafter, they were arrested by inmmgration authorities.

On August 21, 1992, the INS ordered Lol o Manoka to show cause
why she shoul d not be deported for remaining in the United States

| onger than she was authorized to stay; the show cause order was

Lol o Manoka and her ex-husband remarried in 1989, and were
di vorced in Cctober 1992.



anended to include her sons. At a hearing on Novenber 4, 1992,
Lol o Manpka adm tted the allegations in the show cause order, and
her sons admitted entering the United States w thout inspection.
The hearing was continued to allow the petitioners to apply for
suspensi on of deportation and voluntary departure.

That Decenber, Lolo Manoka married Robert Mice, a United
States citizen and parapl egic, confined to a wheel chair since 1980.
On Decenber 22, Mace filed imediate relative visa petitions for
his wife and her sons. On January 28, 1993, Lolo Manoka applied
for adjustnment of her status to that of |awful pernmanent resident,
based upon her marriage. The INS approved the imedi ate relative
visa petitions in March and April 1993.

The deportation hearing was reconvened in June 1993. The
| nm gration Judge denied Lol o Manobka's application for adjustnent
of status and all three petitioners' requests for voluntary
departure, stating that she was "fl abbergasted" by the petitioners
"blatant"” disregard for the inmgration |laws and their "outrageous"
behavior. The Board of Inmm gration Appeals affirnmed the deci sion.

1.

Lol o Manpka contends that the recent anmendnent to 8§ 245 of the
Imm gration and Nationality Act (INA) abolished "preconceived
intent" to remain in the United States as a basis for denying
adj ustnment of status, and that the BIA abused its discretion by
failing to address adequately significant equities in her case, by
attributing her sons' m sconduct to her, and by departing fromits

own precedent.



A

We address first whether we have jurisdiction to consider the
petition for review See United States v. Garci a- Machado, 845 F. 2d
492, 492 (5th Cir.1988) ("This Court nmust exam ne the basis of its
jurisdiction, on its own notion, if necessary."). The Manokas
petitioned for review on June 24, 1994; but, on Cctober 11, they
filed a motion with the BIA to reopen the proceedings and
reconsider its order.

Qur court has not addressed the effect of filing a notion to
reopen on the finality of a deportation order. The Imm gration and
Nationality Act provides that "whenever a petitioner seeks review
of an order under this section, any review sought with respect to
a notion to reopen or reconsider such an order shall be
consolidated with the review of the order." 8 USC 8§
1105a(a) (6). Regul ations promulgated by the INS provide that
"[t] he decision of the Board shall be final except in those cases
reviewed by the Attorney General in accordance w th paragraph (h)
of this section,” 8 CF.R 8§ 3.1(d)(2), and that "[t]he filing of
a notion to reopen or a notion to reconsider shall not serve to
stay the execution of any decision nmade in the case.” ld. §
3.8(a).

When a notion to reopen is filed after a tinely petition for
review has been filed, other circuits are in agreenent that the
motion to reopen does not affect the finality of a final
deportation order. See Arango-Aradondo v. I.N S., 13 F. 3d 610, 615
(2d Cir.1994); Berroteran-Mlendez v. I.N S., 955 F. 2d 1251, 1254



(9th Cir.1992); Aleyne v. I.N.S., 879 F.2d 1177, 1180-82 (3d
Cir.1989).2 W agree; because the Manpkas filed a tinmely petition
for review before noving to reopen, the deportation order is final,
and we have jurisdiction to reviewit.
B

Lol o Manoka contends that the denial of her application for
adj ustnment of status violates Congress' intent, expressed in the
recent anmendnent to 8 245 of the INA, to abolish "preconceived
intent" as a basis for denial of that adjustnent. The anendnent
makes it possible for persons in the United States who ot herw se
are entitled to apply for animmgrant visa to apply for adjustnent
of status w thout |eaving the country. Pub.L. No. 103-317, 8§
506(b), (c), 108 Stat. 1765 (Aug. 26, 1994).

We agree with the INSthat this issue is not properly before

us. The anendnent was enacted on August 26, 1994, after Manoka

2On the other hand, the Ninth and Eleventh Crcuits have
held that a deportation order is not final and appeal abl e when a
nmotion to reopen is filed prior to filing a petition for review.
See Fleary v. I.N.S., 950 F.2d 711, 713 (11th C r.1992); Jian
Gang Chu v. I.N.S., 875 F.2d 777, 779-80 (9th Cr.1989). 1In
contrast, the Third, Sixth, Seventh, Ei ghth, and Tenth Crcuits
hold that the finality of a deportation order is not affected by
the petitioner noving to reopen prior to filing a petition for
review See Stone v. I.N. S., 13 F.3d 934, 939 (6th Cr.), cert.

granted, --- US ----, 114 S.Ct. 2098, 128 L.Ed.2d 661 (1994);
Bauge v. I.N. S., 7 F.3d 1540, 1541-42 (10th Gr.), cert. denied,
--- US ----, 113 S.Ct. 1605, 123 L.Ed.2d 167 (1993); Wite v.
I.N.S., 6 F.3d 1312, 1317 (8th Cr.1993), cert. denied, --- U.S.

----, 114 S .. 2162, 128 L.Ed.2d 886 (1994); Akrap v. I.N S.,
966 F.2d 267, 271 (7th Cr.1992); Nocon v. I.NS., 789 F.2d
1028, 1032-33 (3d Cir.1986). Cf. CGebremichael v. I.N.S., 10 F. 3d
28, 33 n. 13 (1st G r.1993) (staying petition until BIA resolved
petitioner's notions, and consolidating initial petition with
that fromBIA' s denial of notion for rehearing). W express no
opi ni on on whether filing a notion to reopen before a petition
for reviewis filed affects the finality of the Bl A s decision.
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sought reviewof the BIA s decision; in fact, the anendnent is the
basis for her pending notion to reopen. Because the Bl A has not
ruled on the issue, we will not consider it.® See 8 US.C §
1105a(c) ("An order of deportation ... shall not be revi ewed by any
court if the alien has not exhausted the adm nistrative renedies
available to hinl); Faddoul v. I.N S., 37 F.3d 185, 190 (5th
Cir.1994) ("The proper venue for proffering newevidenceis ... the
Bl A through a notion to reopen the case."); Yahkpuav. I.N. S., 770
F.2d 1317, 1320 (5th G r.1985) (petitioner "may not introduce on
appeal issues that were not presented to or considered at the
admnistrative level"); Arango-Aradondo v. I.N. S., 13 F. 3d at 614
(declining to address ineffectiveness of counsel claimuntil BIA
had considered it).
C.

Lol o Manpbka contends that the Board abused its discretion by
denyi ng her application for adjustnent of status, because it failed
to address adequately significant equities in her case, attri buted
her sons' m sconduct to her, and departed fromits own precedent.
An applicant who neets the statutory requirenents for adjustnent of
status is eligible for, but not entitled to, discretionary relief.
See Patel v. I.N S, 738 F.2d 239, 240 (7th Cr.1984) (citing
United States ex rel. Hi ntopoul os v. Shaughnessy, 353 U S. 72, 77,
77 S.C. 618, 621, 1 L.Ed.2d 652 (1957)). "The applicant bears the

3The petitioners assert that the recent amendnment to § 245
of the I NA nakes Yoni and Amt Manoka eligible for adjustnent of
their status. As stated, the applicability of that anmendnent,
which is the subject of the pending notion to reopen, is not
properly before us.



burden of proving that his application nerits a favorabl e exerci se
of discretion, which is an extraordinary act and a matter of
grace." 1d. at 242. It is undisputed that Lol o Manoka satisfies
the statutory requirenents for adjustnent of status. The BIA's
determnation that the petitioners do not warrant discretionary
relief is reviewable only for abuse of discretion. See |I.N S. .
Bagamasbad, 429 U S. 24, 24, 97 S.C. 200, 200, 50 L.Ed.2d 190
(1976); fPatel, 738 F.2d at 242.

Lol o Manoka contends that the BIA failed to address or give
appropriate weight to the follow ng equities: (1) the reasons she
overstayed her visa and arranged to snuggle her children back into
the United States—her ex-husband's al coholism and his conviction
for violations of United States Immgration |aw, (2) the
difficulties the famly would encounter if her current husband, who
is a paraplegic and permanently confined to a wheelchair, were
separated fromher; and (3) the fact that, except for a year and
a half spent in Israel, she and her children have lived in the
United States for ten years, and her children have attended public
school in Texas. Contrary to Lolo Manoka's assertion, the BIA
expressly acknow edged that a "significant equity" was presented by
Mace's disability, but found that it was insufficient to outweigh
her "blatant disregard for our inmmgration | aws".

The BIA did not abuse its discretion by failing to
specifically address Lolo Mnoka's ex-husband' s al coholism and
crimnal conviction, or her long period of illegal residence in the

United States. I n her brief filed with the BIA, she did not refer



to her ex-husband's al coholismor crimnal conviction, and she has
made no attenpt to explain, either tothe BIAor to this court, how
her ex-husband's alcoholism or crimnal conviction excuse or
mtigate her continuous efforts to evade the inmmgration |aws of
the United States. She nentioned her | ength of residence only once
in her brief to the BIA and did not elaborate on the alleged
hardship that she would suffer if deported. The BIA did not abuse
its discretion by concluding that Lolo Mnoka's continuous and
bl atant disregard for the immgration |aws outweighed these
positive equities.

We reject Lolo Manoka's contention that the Bl A abused its
discretion by attributing to her the m sconduct of her sons. The
Bl A expressly stated that "the adverse factors in the children's

case can have reference to their case alone and cannot be

attributed to [Lol o Manpka]." The BIA's deci si on was based on Lol o
Manoka's own conduct in facilitating the illegal presence of her
sons after she had know edge of their illegal entry.

Finally, Lolo Manoka contends that the BIA failed to provide
a reasonabl e explanation for departing from established precedent
hol di ng that preconceived intent generally will not result in the
deni al of an application for adjustnent of status for an i medi ate
relative of a United States citizen. This contention is based on
the erroneous premse that the sole basis for the Bl A s decision
was her preconceived intent. The BIA noted that "preconceived
intent is only one factor to be considered in exercising discretion

on an adjustnent application', and stated that Lolo Manoka's



"preconceived intent was not the only adverse factor cited or
apparent in the record.”" The BIA s decision reflects that it al so
consi dered as adverse factors her attenpt to smuggle her children
into the United States and her conplicity in their escape from
immgration authorities in New York, as part of a pattern of
conti nuous and vol untary circunmvention of United States i mm gration
| aws.
L1,
For the foregoing reasons, the petition for reviewis

DENI ED.



