IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40549

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

L.C. LISTER JR,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas

(May 5, 1995)
Before KING and JONES, Circuit Judges, and LAKE, District Judge.”’
PER CURI AM
L.C. Lister, Jr. appeals fromthe sentencing determ nati on of
the district court, arguing that an obstruction of justice
enhancenent was inproperly applied and that an acceptance of
responsibility deduction was inproperly denied. W affirm the

sentence i nposed by the district court.

" District Judge of the Southern District of Texas, sitting
by desi gnati on.



|.  FACTUAL AND PROCEDURAL BACKGROUND

In January of 1991, an investigation began into Lister's
i nvol venent in the distribution of "crack" cocaine in the East
Texas area. Two cooperating individuals were enpl oyed to engage in
various crack purchases fromdLister. On July 9, 1991, Lister was
charged in a five-count indictnent wth conspiracy to possess
cocai ne base with intent to distribute and with distribution of
cocai ne base. On Cctober 10, 1991, after the governnent had rested
its case, Lister pled guilty to count two of the indictnent
i nvol ving the distribution of cocai ne base.

The presentence report ("PSR') recomended a two-Ievel
increase in Lister's offense | evel for obstruction of justice, and
it recomrended against awarding a two-|evel decrease in Lister's
of fense | evel for acceptance of responsibility. The district court
overruled Lister's objections to the PSR and adopted the findings
in the report. On January 8, 1992, Lister was sentenced to 151
mont hs i nprisonnent followed by a four-year term of supervised
relief.

The sentencing enhancenment for obstruction of justice was
based upon a May 20, 1991 sale of crack cocaine to a cooperating
i ndi vi dual named Katy Denond. While in Denond's aut onobil e, Denond
gave Lister $2,100 in exchange for the crack cocaine. Li ster
i ndi cated that Denond was $100 short on the payment, and he began
| ooki ng around Denond's vehicle. He asked to see a picture
identification of Denond, and he stated his belief that Denond

m ght be a police officer. According to the PSR, Lister stated



that if he got "busted," he would only have to nake one tel ephone

call to have Denond "ness[ed] up." Lister further stated:
|"mjust saying . . . you know what |'mtalking about
these men will kill . . . they don't give a damm who
it is. . . sonething would happen. It's going to be bad
luck "'mtelling you. . . . They don't give a dam about
kids or nothing . . . They cone . . . They blow your
fucking house up. I'mtelling you right now. . . You

can tell nme you can go snitch on everybody el se but don't
snitch on ne . oo

Li ster then began searchi ng Denond' s aut onobi | e for possi bl e hi dden
m crophones, but he eventually sold Denond two ounces of crack
The transaction was nonitored and audi ot aped by case agents.

Li ster does not chall enge his underlying conviction; instead,
he only appeals from his sentencing determ nation. According to
Lister, he did not "willfully" obstruct justice because he "di d not
know that he was under investigation by any authorities or that
t hese i ndi vidual s were potential w tnesses agai nst him" Moreover,
Lister clainms that the district court erroneously denied him a
sentence reduction for acceptance of responsibility. W disagree
wWth Lister's contentions, but before discussing his clainms, we
address a threshold issue involving our jurisdiction to hear this
appeal .

1. ANALYSI S AND DI SCUSSI ON
A. Jurisdiction

After his conviction and sentencing, Lister did not
i medi ately appeal. He filed a notion pursuant to 28 U . S.C. § 2255
al l eging that he received i neffective assi stance of counsel because
his attorney failed to appeal his sentence. The nagistrate judge
recommended 1) that the notion be dism ssed wthout prejudice; 2)
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that Lister's judgnent of conviction be reinstated on the docket of
the district court; and 3) that Lister be given ten days from
receipt of the final judgnent to file his notice of appeal. The
district court adopted the report and recomendation of the
magi strate judge and ordered the rei nstatenent of Lister's judgnent
of conviction. The court also advised Lister that he could file
his appeal within ten days of receiving the order.

The district court's order of reinstatenent was entered on May
13, 1994. Return receipts in the record indicate that the order
was received by Lister's attorney, C Bruce Abraham on My 14,
1994, and by Lister hinself on May 17, 1994. On June 8, 1994,
Abraham filed a notice of appeal in which he represented that he
recei ved the order on May 31, 1994. On June 17, 1994, Lister also
filed a notice of appeal, together with a notion for appoi nt nent of
appel l ate counsel . On July 7, 1994, the district court granted
Lister's notion and appointed the Federal Public Defender to
represent Lister on appeal.

Because the first notice of appeal was apparently filed nore
than ten days after recei pt of the order, our jurisdiction to hear
this appeal is in question. W have long held that, if necessary,
an exam nation of the basis of our jurisdiction nust occur on our

own noti on. See Mosley v. Cozby, 813 F.2d 659, 660 (5th Cr.

1987). Lister's ten-day period for filing his appeal elapsed on
May 24, 1994. Under Federal Rule of Appellate Procedure 4(b),

. Li ster requested appel |l ate counsel because Abraham had
recently accepted enpl oynent as an Assistant Attorney General for
the State of Texas.



however, the district court may extend the tinme for filing a notice
of appeal for a period of up to thirty days if "excusabl e neglect™

is found. In United States v. Quinby, 636 F.2d 86, 89 (5th Cr.

Unit A Feb. 1981), we concluded that the district court's ruling on
the notion to appoint counsel and to all ow appeal in fornma pauperis
constituted such a finding of "excusable neglect"” when the notice
of appeal was untinely. Follow ng Quinby, therefore, the district
court's ruling on Lister's notion for appointnent of appellate
counsel was tantanmpunt to an "excusable neglect" finding, and as
such, we have jurisdiction over Lister's appeal.
B. @Qobstruction of Justice

Li ster objected to the upward adjustnent in his sentence for
obstruction of justice, but the district court overruled his
obj ection and adopted the PSRin its entirety. On appeal, Lister's
primary contention is that he did not "willfully" obstruct justice
because he was unaware that he was the subject of an investigation
and that Katy Denond was a witness for the governnment. According
to the PSR, before threatening Denond, Lister "stated that he
bel i eved that [ Denond] m ght be a police officer,"” and the PSR al so
noted that "[t]he defendant made specific threats to the
confidential informant when he suspected that [she] m ght be an
undercover officer." The PSR inplied, however, that know edge or
awar eness of an investigation was irrelevant to the obstruction of
justice enhancenent, as the PSR stated that the rel evant sentencing

guideline "does not state that the defendant nust have prior



know edge that an official investigation has been undertaken."? As
mentioned, the district court adopted the findings of the PSR in
their entirety.

The sentencing court's interpretations of the guidelines,

bei ng conclusions of law, are reviewed de novo. United States V.

McCaskey, 9 F. 3d 368, 372 (5th Cr. 1993), cert. denied, 114 S. C.

1565 (1994). We conclude that a defendant's awareness of the
comencenent of an investigation is relevant and necessary for the
obstruction of justice enhancenent. As we wll explain, however,
the district court nmade the required findings in this case, and as
such, the guidelines were properly applied.

The obstruction of justice enhancenent, U S . S.G § 3Cl.1,
states that "[i]f the defendant willfully obstructed or inpeded, or
attenpted to obstruct or inpede, the admnistration of justice
during the i nvestigation, prosecution, or sentencing of the instant
of fense, increase the offense level by 2 l|evels." One of the
exanpl es of the types of conduct covered by this enhancenent is
"threatening, intimdating, or otherwise unlawfully influencing a
co-defendant, wtness, or juror, directly or indirectly, or
attenpting to do so." Id. Courts have defined "willful" to
require the defendant to act "deliberately and with the intent to

hi nder justice," United States v. Teta, 918 F.2d 1329, 1333 (7th

2 Simlarly, the governnent contends that the obstruction
of justice enhancenent "does not state that the defendant nust
have prior know edge that an official investigation has been
undertaken,"” and it further asserts that "it is of no consequence
t hat Defendant was not aware an official investigation of his
drug activities was under way."



Cir. 1990); see United States v. Rivera, 971 F.2d 876, 894 (2d Cir

1992) (noting that the defendant nust have "consciously act][ed]
wth the purpose of obstructing justice" (internal quotation
omtted)), but the interpretive question before us is whether the

term "willfully" contenpl at es an understanding that an
investigation of a defendant's conduct has probably begun, or
sinply neans that the defendant was generally know edgeable as to

the likely effect of a threat on the person to whomthe conduct is

directed.” United States v. Qoppedahl, 998 F.2d 584, 585 (8th Cr
1993) .

The term "willful,” unfortunately, is a termwith "no fixed

meani ng," Smth v. Wade, 461 U. S. 30, 63 n.3 (1983) (Rehnquist, J.,

di ssenting), and the Suprene Court has counseled that the ternis

constructionis often "influenced by its context." Spies v. United

States, 317 U. S. 492, 497 (1943). To understand the context in
whi ch we base our decision today, an exam nation of the pertinent
case |law i s necessary.

In United States v. Luna, 909 F.2d 119 (5th Cr. 1990), the

appellant commtted an assault with a gun and conceal ed the gun
before the crime was reported and before an investigation had
conmenced. See id. at 120. The governnent conceded that an
investigation of the offense did not begin until several hours
after the gun was conceal ed. The district court found that an
obstruction of justice enhancenent was appropriate "because the
conceal nent of the weapon constituted obstruction of justice." I|d.

W reversed, enphasizing the tenporal |anguage of the enhancenent:



"during the investigation or prosecution of the instant offense."3
As we expl ai ned:

In the instant <case it is undisputed that no

i nvestigation had begun when appel | ant conceal ed t he gun.

It is equally clear that appellant conceal ed the weapon

so that his crine would go unpuni shed.

The Qovernnﬁnt relies on three cases[,] all of which are

factually inapposite since in each of those cases the

investigation was already underway at the tine the

def endants attenpted to conceal or destroy the evidence.
| d. (enphasis added) (footnote omtted). Fromthis |anguage, it is
clear that Luna established a tenporal requirenent for the
obstruction of justice enhancenent, but the opinion did not address
whet her a defendant's awareness of the investigation is also
requi red before the enhancenent can be inposed.

In United States v. WIson, 904 F.2d 234 (5th Gr. 1990),

however, we did hint that a defendant's awareness nmay be necessary
for inposition of the enhancenent. WIson used an alias and gave
a package containing firearns to a Federal Express agent in Dallas
for delivery to New York. See id. at 235. WIlson did not tell the
Federal Express agent that the package contained firearns, nor did
Wl son know that agents of the Bureau of Al cohol, Tobacco, and
Firearns were watching nearby. See id. At sentencing, the
district court found that an obstruction of justice enhancenent was
warranted because "WIson's wuse of an alias inpeded the

i nvestigation of the offense.” 1d.

3 The slight difference in the | anguage of the
enhancenent is due to the fact that an earlier version of the
Sentenci ng CGuidelines was at issue in Luna.
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We reversed this finding on appeal, and we intimated that a
def endant cannot obstruct justice (in the context of the sentencing
enhancenent) w thout an awareness that an investigation into his
behavi or has commenced. As we observed:

There is sinply no evidence that Wlson wil[l]fully

i npeded or obstructed the adm nistration of justice, or

attenpted to do either, during the investigation or
prosecution of his offense. W1Ison did not m srepresent

hi s identity to law enforcenent of ficers; he
m srepresented it to Federal Express. At that tine,
Wl son was unaware that any investigation was taking
pl ace and prosecution had not yet begun. H s intent

clearly was not to inpede the investigation or

prosecution of his offense. H's intent was to disgui se

himself in such a way so that his crime would go

unpuni shed. At that he was unsuccessful, and he deserves

to be punished for his underlying offense. An increase

in his offense level is, however, unwarranted.
ld. (second enphasis added). WIson al one, however, cannot stand
for the proposition that a defendant's awareness of the
i nvestigation is independently necessary before the enhancenent can
be i nposed. After all, the above-quoted | anguage suggests that the
tenporal requirenent was also not net in WIlson, and we did not
explain the extent to which this tenporal problem led to our
concl usi on.

The Eighth Grcuit, however, did address the i ndependent
significance of this awareness issue in a case strikingly simlar

to the one now before us. I n Qopedahl, the defendant was an LSD

4 | ndeed, in the subsequent Luna decision, we stated that
our inquiry was guided by WIlson, and we focused on the tenporal
| anguage in Wlson that there was "sinply no evidence that WI son
wllfully inpeded or obstructed the adm nistration of justice or
attenpted to do so either, during the investigation or
prosecution of his offense.” Luna, 909 F.2d at 120 (quoting
Wlson, 904 F.2d at 235).



dealer, and during the course of dealing with a custoner, the
def endant remarked "that he would kill the customer if he ever
"narked' on his supplier.” 998 F.2d at 585. At the time, the
def endant was unaware that his conversation had occurred when he
and his custoner were under suspicion and when an investigation
into their conduct had al ready begun. See id.

The Probation Oficer recomended an obstruction of justice
enhancenent, but the district court rejected the suggestion. See
id. The court found that the custoner was intimdated by the
threat, but it held that there was no "wllful" obstruction of
justice when the defendant was unaware of the investigation. See
id. On appeal, the Eighth Grcuit affirnmed, and it provided the
follow ng insightful analysis:

It would be anomal ous for the Sentencing Conm ssion to

direct that sentences be enhanced for threateni ng conduct

during the course of a totally unknown investigation

whi | e providing that simlarly cul pabl e conduct woul d not

result in an enhancenent if there were no i nvestigation.

Deterrence would not be served by such a rule, absent

sone awareness of the investigation. Cul pability is

identical, by definition. We believe that the term

"W llfully" should be reserved for the nore serious case,

where  m sconduct occurs wth know edge  of an

i nvestigation, or at least with a correct belief that an

i nvestigation is probably underway. Thus, the deterring

effect of the Guideline is advanced, at |east in theory.

ld. at 586 (enphasis added); see also United States v. Perry, 991

F.2d 304, 312 (6th G r. 1993) (denying an obstruction of justice
enhancenent for sending all eged robbery proceeds to agirlfriendin
anot her state because "[a]t the tine [the defendant] sent the

nmoney, he had no know edge that an investigation was underway, he
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did not subvert the investigation by his act, and he did not effect
a delay in the prosecution of his crinme" (enphasis added)).

This Oppedahl reasoning is consistent with the direction of
our Luna and WI1son decisions, and we too believe that the
obstruction of justice enhancenent should apply only to those cases
where m sconduct occurs with the defendant's know edge of an
i nvestigation, or at least wwth the defendant's correct belief that
an investigation is probably underway. Thus, we find that the
obstruction of justice enhancenent involves both a tenporal
requi renent and an awareness requirenment -- requirenents that
reflect the notion that once governnent action has been initiated,
and an individual is aware of such action, we expect and encourage
that individual to cooperate and to conply with the authorities,
and that cooperation and conpliance includes the cessation of any
conduct that facilitates the successful conpletion of a crine.®

As nentioned, in the instant case, the PSR noted that

"[s]ubsequent to defendant Lister requesting identification of

5 In this respect, the cases cited by the governnent from
this circuit are inapposite, as they all involve contested
conduct when the defendant knew that the authorities were
i nvestigating or seeking to inquire about certain behavior. The
governnent's cases enphasi ze that at the tine of the obstructive
conduct, the authorities were actually investigating an offense
ot her than the eventual offense of conviction on which the
enhancenent was applied. This distinction, however, is not
relevant to the awareness requirenent, as flouting authority
after an individual possesses an awareness of the involvenent of
the authorities is the type of conduct that the enhancenent
focuses upon, regardl ess of the specific behavior that got the
authorities involved in the first place. The governnent's
distinction may be rel evant to whether the tenporal requirenent
is satisfied, but that question is not before us in this case,
and we express no opinion on the issue.
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[ Denond], he stated that he believed that [Denond] mght be a
police officer" (enphasis added). Lister then nade his threatening
statenents to Denond. In addition, the PSRl ater noted that "[t] he
def endant nmade specific threats to [ Denond] when he suspected that
[ she] m ght be an undercover officer." The district court adopted
these findings, and they clearly indicate that Lister nmade his
threatening statenents with a belief that an investigation was
probably underway. Because Lister was correct in this belief, the
district court did not err in inmposing the enhancenent.?®
C. Acceptance of Responsibility

Lister contends that he should have received a downward
adj ustnent for acceptance of responsibility, and he argues that he
was i nproperly denied such an adjustnent because of the district
court's erroneous obstruction of justice finding. As we observed

in United States v. Cartwight, 6 F.3d 294, 304 (5th Cr. 1993),

cert. denied, 115 S. C. 671 (1994), we have applied various

standards to reviewing a district court's refusal to credit

acceptance of responsibility: clearly erroneous, W thout

6 In United States v. Roberson, 872 F.2d 597, 609 (5th
Cr.), cert. denied, 493 U S. 861 (1989), we observed that
"[a] | though section 3Cl.1 does not expressly require a link
bet ween the offense of conviction and the obstruction, it refers
to a defendant's efforts to obstruct the "instant offense." This
reference arguably requires a nexus between the obstruction and
the offense at issue." Despite Lister's attenpts to separate the
count that he pled guilty to and the threats that he nmade to
Denond, it is clear that the threat to Denond was designed to
intimdate her and to prevent her fromtelling the authorities
about any of Lister's drug transactions, and we refuse to find
that the threat was limted only to a particular drug transaction
at a particular day and tine. A nexus between the threat and the
count of conviction, if required, is clearly present in this
case.
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foundati on, and great deference. W noted, however, that "[t] here
appears to be no practical difference between the three standards.™
Id. Regardl ess of the fornulation, the sentencing guidelines
indicate that "[t]he sentencing judge is in a unique position to
eval uate a defendant's acceptance of responsibility." US S. G 8§
3E1.1 (commentary).

According to the Sentencing Quidelines, "[a] defendant who
enters a guilty plea is not entitled to an adjustnent under this
section as a matter of right." [d. One of the considerations in
determ ning whether a defendant qualifies for an acceptance of
responsibility deduction is "the tineliness of the defendant's
conduct in manifesting the acceptance of responsibility."” Id.
Simlarly, "[t]his adjustnent is not intended to apply to a
def endant who puts the governnent to its burden of proof at trial
by denying the essential factual elenents of guilt, is convicted,
and only then admts guilt and expresses renorse."” |d.

I n denyi ng an adj ust nent for acceptance of responsibility, the
district court did not rely solely on the obstruction of justice
findings. The PSR stated that "the defendant put the Governnent to
it's [sic] burden of proof at trial and did not enter a guilty plea
until the closing statenents at trial. This does not appear to
meet the criteria for the two-level reduction for acceptance of
responsibility.” The district court accepted the PSR s findings,
and we cannot say that the findings are "w thout foundation" or are

"clearly erroneous."” See United States v. D az, 39 F.3d 568, 572

(5th Cr. 1994) (denying an acceptance of responsibility
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adj ustnent, in part because "Defendants waited until the norning of

trial to enter plea negotiations"); United States v. Wlder, 15

F.3d 1292, 1299 (5th Cr. 1994) (denying an acceptance of
responsibility adjustnment, in part because the defendant "did not
agree to plead guilty until the eve of trial, thereby putting the
governnment to much effort and expense preparing for trial"). In
the instant case, Lister did not plead guilty and accept
responsibility until he had put the governnent to its proof, and we
see no reason to disturb the district court's denial of a downward
adj ust nent .
[11. CONCLUSI ON
For the foregoing reasons, the sentence inposed by the

district court is AFFl RVED
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