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POLI TZ, Chief Judge:

Conpl ai ning of an i nproper limtation of the cross-exam nation



of a governnent w tness, Eddie Lee Cooks appeals the denial of a
new trial followng his convictions of conspiracy to distribute
over 50 grams of cocai ne base! and three substantive counts.? The
codefendant, Artis C emmons, was convicted of the sanme conspiracy
and one substantive count but was granted a newtrial for the cited
chal | enge and the governnent appeals. Finding neither error nor
abuse of discretion, we affirm

Backgr ound

In January 1992, Clay Murray was arrested in Texas for state
drug offenses arising out of his possession of over 80 grans of
cocai ne. Desirous of lenient treatnent on these state charges and
on any possi bl e federal charges, he agreed to cooperate with state
and federal |aw enforcenent agencies in their investigations of
illegal drug activities in California and in his native Loui si ana,
particularly in the Mnroe area.

Upon being infornmed that Cooks, a |ongtinme acquai ntance, was
under investigation, Mirray contacted hi mand began negotiations to
buy quantities of cocaine base. On January 15, 1992, Miurray was
gi ven noney and a device to nake an audi o record of a purchase of
approxi mately two ounces of "crack" fromCooks. Mirray i medi ately
delivered the audi o tape and drugs to the authorities and conti nued
to assist in their investigation of Cooks.

A few days later Murray and Kendri ck Van Buren, an undercover

officer, went to Cooks' business place where Miurray, out of the

121 U.S.C. §§ 841(a)(1), 846.
221 U.S.C. § 841(a)(1).



presence of Van Buren but recorded on audi otape, purchased from
Cooks 1.5 ounces of crack. Two weeks later, in the presence of
Van Buren but not "on wire," Mirray and Cooks agreed to the sal e of
two additional ounces. On February 14, 1992, a "w red" Van Buren
and Murray net with Cooks and C emmons. Murray and C enmons
repaired to a bathroom and Miurray returned with crack. The
Cl emmons/ Murray neeting was neither recorded nor personally viewed
by Van Buren.

Several nonths later Cooks and Cl emmobns were indicted, as
af or est at ed. The governnment sought in I|imne to |imt
cross-exam nation of Miurray regarding his prior arrests and drug
use. The court ultimtely ruled that Mrray could be
cross-exam ned about the circunstances and notivations surroundi ng
his cooperation with the authorities as related to the Texas
charges but the court declined to all ow questioni ng on a subsequent
Loui siana arrest for purse-snatching or on the stiff penalties
Murray faced if convicted on either the Texas or Loui siana char ges.

Follow ng conviction by a jury on all counts Cooks and
Cl emmons both sought a new trial, contending that the court's
limtation of their cross-exam nation of Mirray about his prior
problenms with the aw and the potential effect that record m ght
have on his testinony inpaired their right to a fair trial. The
district court agreed, noting that a full airing of Murray's reason
for cooperating with the authorities would have disclosed his
nmotivation for self-preservation which, inturn, may have furni shed

a bias for his testinony. Having so ruled, the court then found



t hat the extensive evidence dehors Miurray's testinony about Cooks'
i nvol venent made the restriction of Mirray's cross-exam nation
harm ess as to Cooks. Cooks' notion for new trial was denied and
the mandatory life sentence was inposed. C emons, however, was
granted a newtrial. Cooks and the governnent both tinely appeal ed
and we consolidated the cases for disposition.

Anal ysi s

Cooks mmintains that there was insufficient evidence, aside
from Murray's testinony, to secure his conviction and, as a
consequence, he also should have received a new trial. The
governnment counters that the district court properly limted
cross-exam nation of Mirray and that neither Cooks nor C emmons
shoul d receive a new trial.

The ruling on a new trial nmotion is reviewed for abuse of
discretion;® new trials are granted only upon denonstration of
adverse effects on substantial rights of a defendant.® In the case
at bar, the right involved was  Cooks' and C emmons'
wel | -established® sixth anmendnent right to confront Mirray to
elicit any relevant information bearing on his bias, prejudice, or
notive for testifying.®

Al t hough a district court possesses "wide latitude . . . to

SUnited States v. Dula, 989 F.2d 772 (5th Cir.), cert. denied,
U. S. , 114 S.Ct. 172 (1993).

“United States v. Logan, 861 F.2d 859 (5th Cir. 1988).

See Davis v. Alaska, 415 U S. 308 (1974); United States v.

Tansl ey, 986 F.2d 880 (5th Cr. 1993).
%Del aware v. Van Arsdall, 475 U S. 673 (1986).
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i npose reasonable linmts on cross exam nation,"’ this "discretion
is limted, however, by the requirenents of the Sixth Amendnent."®
Cross-exam nation to expose a witness' notive for testifying is
"always relevant as discrediting the witness and affecting the
weight of his testinony,"® and "is especially inportant wth
respect to . . . wtnesses who may have substantial reason to
cooperate with the governnent."® The inportance of and need to
safeguard this right is enhanced when, as here, the witness is
crucial to the prosecution.' The constitutional right is not
vi ol ated, however, if "the jury ha[s] sufficient information to
apprai se the bias and notives of the w tness."?!?

In the case at bar, although the jury was i nfornmed of Murray's
status as a paid career crimnal informant, and of his hopes for
| eniency on the Texas charges in exchange for his assistance in
this investigation, the court's ruling prevented the airing of
other inportant information pertinent to Mirray's reliability,
nanely his effort to avoid the consequences of his own crines,

whi ch, given their seriousness and his recidivism mght have been

Tansl ey, 986 F.2d at 886.

8United States v. Garcia, 13 F.3d 1464, 1468 (11th Cr.),
cert. denied, u. S. , 114 S. Ct. 2723 (1994).

°Davi s, 415 U. S. at 316.

OUnited States v. Onori, 535 F.2d 938, 945 (5th Cir. 1976).
1See Gordon v. United States, 344 U.S. 414 (1953).
2Tansl ey, 986 F.2d at 886.



very severe in this case.'® Gven the obvious pressure on Mirray
that his cooperation be of value to the prosecution, there was
considerable incentive for him to "slant, unconsciously or
otherwi se, his testinmony in favor of or against a party."'* The
jury should have been infornmed of all of the pertinent facts
surrounding this notivation, and the district court correctly
recognized that its wearlier ruling limting this line of
guestioning was error.

It is axiomatic, however, that such an error is actionable
only if clearly prejudicial.*™ The presence of harnful error in
this context is determ ned based on a review ng court's exam nation
of both the overall strength of the prosecution's case and the
circunstances surrounding the testinony, such as the extent of
al | oned cross-exam nation, the inportance of the testinony to the
governnent's case, and its corroboration or contradiction at
trial.?®

Al though Mirray's direct testinony was inportant to the
governnent's case agai nst Cooks, there was an abundance of other

evi dence to support the verdict. The governnent introduced the

Bl f convicted of the Texas drug charges, Mirray faced a
possi ble 99-year sentence. Tex. Health & Safety Code Ann.
8§ 481.112(c) and (d). I f convicted on the Louisiana charge, as
this was Mirray's third offense he faced a possible 40-year
sentence. La. R S. 14:65.1; 15:529.1

MYUnited States v. Abel, 469 U S. 45, 52 (1984).

BUnited States v. Restivo, 8 F.3d 274 (5th Cr. 1993), cert.
deni ed, U S , 115 S.Ct. 54 (1994).

18Van Arsdal | .



testinony of several FBI agents and state police officers who saw
Murray enter  Cooks' home and business and energe wth
new y-acquired drugs. Oficer Van Buren testified that he heard
Cooks plan drug sales to Mirray. The governnment introduced the
audio recordings of Mirray and Cooks that clearly supported
Murray's testinony that he had purchased the drugs from Cooks, and
t hat Cooks' main source of revenue was the distribution of illegal
drugs. Thus, any error in limting Cooks' cross-exam nation of
Murray was harm ess, and the district court did not abuse its
discretion in denying his notion for new trial.

The record also denponstrates that the district court was
correct in noting that absent Miurray's testinony, there was no
direct evidence linking demobns to any of the drug transactions
alleged inthe indictnment. The recordings made of Cemons fail to
make even an inferential reference to the business of drug
distribution, and no state or federal officer actually saw C emmons
engage in any drug transaction. Gven the absence of any direct
evi dence beyond Murray's testinony, and our "extrene[] rel uctan[ce]
to second guess, on the basis of a paper record, the decision of a
trial judge that insufficient cumulative evidence exists to cure a
trial error,"Y we find no abuse of discretion in the district
court's efforts to correct, by a new trial, its error which it
found prejudicial.

Cooks, an African-Anerican, next clainms that unlike white

def endants, he was sel ectively prosecuted in federal court instead

YUnited States v. Arroyo, 805 F.2d 589, 599 (5th Cir. 1986).
7



of in state court because of a desire to inflict the stiffer
federal penalty for distribution of cocaine base, and that the
district court erred in denying his notion for dismssal on this
basis. Cooks al so contends that the court should have granted his
nmotions for discovery of governnment records relating to simlar
prosecutions, for funds to secure a crimnologist to assist in
proving the above claim and for an evidentiary hearing.

Al t hough the governnment has great discretion 1in the
prosecutorial decision, the exercise of this discretion cannot
violate the Constitution's equal protection guarantee.® |n order
to prevail on his selective prosecution claim Cooks nust show t hat
other simlarly situated offenders were not prosecuted in federal
court?® and that he was prosecuted there because he was an
African- Amreri can. 2

In support of his claim Cooks invites our attention to a
report noting that, nationally, mnority arrests for drug of fenses
have increased tenfold in recent years. He also notes the
exi stence of statistics reflecting that the overwhelmng majority
of those arrested for possession of crack are African-Anerican. W
agree with the district court that this data fails to satisfy the

first prong of the selective prosecution inquiry; it does not

B\Wayte v. United States, 470 U S. 598 (1985); United States
v. Johnson, 577 F.2d 1304 (5th Gr. 1978).

®United States v. Ramirez, 765 F.2d 438 (5th Cir. 1985), cert
denied, 474 U. S. 1063 (1986).
2%United States v. Sparks, 2 F.3d 574 (5th Cr. 1993), cert

deni ed, u. S , 114 S.Ct. 899 (1994).

8



establish that white defendants conmmtting this offense were
prosecuted in state rather than federal court. Furt her, Cooks
of fers no evidence to i ndicate any discrimnatory ani mus present in
this prosecution; consequently, Cooks fails to carry the "heavy
burden"?! of establishing invidious selective prosecution. Cooks
inability to nake even a col orable claimof selective prosecution
accordingly bars his related requests for discovery,? funds for a
crimnol ogi st,? and an evidentiary hearing.?

Cooks next clains that as the majority of prosecutions for
possessi on of cocai ne base involve African-Anericans, the stiffer
penalties for offenses involving cocaine base violate the equal
protection provision. W need not tarry |long here; we have ruled
to the contrary.?

Next, Cooks argues that his sentence is constitutionally
excessive and thereby violative of the eighth amendnent bar to

cruel and unusual punishnent. G ven the absence of any eighth

2lSparks, 2 F.3d at 580.

25ee United States v. Hintzman, 806 F.2d 840 (8th Cir. 1986)
(no abuse of discretion by denial of discovery in absence of prim
facie case of selective prosecution).

2See United States v. Wllianms, 998 F.2d 258 (5th Cir. 1993),
cert. denied, us. , 114 S.Ct. 940 (1994) (no abuse of

discretion in refusal to fund expert pursuant to 18 U S.C. § 3006A
i n absence of sone factual basis in support of clainm.

24See United States v. Jennings, 724 F.2d 436 (5th Cir.), cert.
deni ed, 467 U.S. 1227 (1984) (no abuse of discretion in denying
evidentiary hearing on selective prosecution in absence of prim

facie case of selective prosecution).

2°See United States v. Watson, 953 F.2d 895 (5th Cir.), cert.
deni ed, u. S. , 112 S.Ct. 1989 (1992); United States v.

Gal loway, 951 F.2d 64 (5th Gr. 1992).

9



amendnent proportionality requirenent, 2 Cooks' reliance thereonis
m spl acaed. W do not question the w sdom of Congress in its
determ nation that the protection of society warrants the i nposing
of a sentence of |life inprisonnent on career narcotics distribution
of f enders.

Finally, Cooks posits that the stiff sentence he received as
a career narcotics offender stens froma vindictive exercise of the
governnent's discretionary authority to seek a sentence
enhancenent. Follow ng Cooks' wi thdrawal of a previous guilty plea
that would have waived any enhancenent the governnent, under
21 U S C 88 841(b)(1)(A and 851, gave notice of two prior
narcotics convictions which subjected Cooks to the mandatory term
of life inprisonnent. As there is no presunption of prosecutori al
vi ndi cti veness at t endant in the exercise of admttedly
di scretionary actions,? Cooks' failure to offer any tangible
evidence in support of his vindictiveness claim doons it to
failure.?®

Cooks' remaining clainms are without nerit. The rulings of the
district court are AFFIRMED in all respects as relates to both

Cooks and d emons.

26See Harnelin v. Mchigan, 501 U S. 957 (1991). See also
United States v. WIlis, 956 F.2d 248 (11th Gr. 1992).

2United States v. Goodwi n, 457 U.S. 368 (1982); Bordenkircher
V. Hayes, 434 U.S. 357 (1978).

28See United States v. Molina-1guado, 894 F.2d 1452 (5th Cir.),
cert. denied, 498 U. S. 831 (1990).
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