UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-40521

Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

HAROLD S. G BSON,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas

(March 21, 1995)
Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM

Thi s appeal concerns the use of information obtained fromco-
defendants in conputing the sentence assessed the appellant.
Appel I ant Harold G bson clainms that such use violated the terns of
a cooperation agreenent and should not have been available in
assessing his punishnent. Finding no error in the use of

informati on garnered from G bson's co-defendants, we AFFI RM



FACTS AND PROCEDURAL HI STORY

In COctober 1993 Harold G bson and co-defendants, Buford
Jefferson and Eddie McCGee, were stopped in Beaunont, Texas, by a
hi ghway trooper who di scovered a package of fifteen crack cocaine
"cookies" (later determned to contain 278.91 grans of cocaine
base) in the air vent conpartnent under the hood of their car.
Pursuant to witten plea agreenents, G bson, Jefferson, and MCee
pl eaded guilty and agreed to provi de assistance to the Governnent.
Each gave post-arrest statenents, submtted to Governnent
debriefings, and participated in presentence interviews by the
probation officer. All  of the defendants told the probation
officer that (1) they were recruited by the sanme individual in
Hatti esburg, M ssissippi, to transport cocai ne fromHouston, Texas
to Mssissippi, (2) they were paid $1,000 per trip, (3) they flew
or drove to Houston and waited for the drugs to be delivered to
them and (4) sonetines Jefferson or McGee woul d purchase t he drugs
for transport to Mssissippi. According to the probation officer,
al t hough t he dates and the drug anounts transported per trip varied
anong the defendants' accounts, Jefferson and McCGee reported that
G bson nade at least 15 trips with either or both of them between
January and Septenber 1993, and that at |east six ounces of crack
cocai ne were transported each trip.

Based on that information, the probation officer determ ned
that G bson was accountable for 2.83 kilograns of cocaine base
(278.91 grans seized in the instant arrest plus a total of 2,551.5

grans transported during the 15 earlier trips). From t he base



of fense level of 38, the probation officer deducted three |evels
for acceptance of responsibility, whichresulted in atotal offense
| evel of 35. Applying a crimnal history category of | to a total
of fense | evel of 35 yielded a guideline-inprisonnent range of 168-
210 nont hs.

In witten objections to the PSR and at the sentencing
hearing, G bson argued that he should not be responsible for any
drugs not seized incident to his arrest because (1) they becane
known to the Governnent as part of G bson's cooperation agreenent,
(2) Jefferson and McCee's agreenent to cooperate was the direct
result of G bson's cooperation, (3) Jefferson and McGee coul d not
be treated as independent sources because they were nerely
corroborating the information that G bson provided (in his
debriefing on Decenber 3rd), and (4) the use of the information
obt ai ned from G bson, Jefferson, and McGee violated the terns of
G bson's cooperation agreenent contained in a "proffer letter" he
signed with the Governnment.? To G bson's objections to the PSR
the probation officer responded that there was no evidence to
support G bson's argunent that he was responsi ble for Jefferson and

McCGee's cooperation, that no drug anobunts were discussed at

The "proffer letter" fromthe Governnent to G bson's counsel
was dated the sanme day as G bson's debriefing, Decenmber 3rd, and
provi ded that "no statenent nade by or other information discussed
wth your client wll be used against your client in the
Governnent's case-in-chief." The plea agreenent dated January 24,
1994, is silent respecting the "proffer letter" and the use of
incrimnating statenents nade by G bson; it does provide, however,
that G bson and his attorney "acknow edge and confirmthat this is
the entire plea agreenent which has been negoti ated by and between
the parties, that no other prom se has been nade or inplied by or
for either the Defendant or the Government...."
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G bson's Decenber 3rd debriefing, and that

"[dlue to the vagueness of the information [G bson]

provided to |law enforcenent, this probation officer,

along with the attorneys of each defendant, conducted

separate interviews wth their respective clients to

gather the specific facts regarding anmounts. In fact,

t he defendant' s recoll ection of facts during two of those

nmeetings was still sonewhat anbi guous and extrene, and

the probation officer had to interviewhima third tine.

H's attorney systematically assisted [G bson] and the

probation officer in determ ni ng exact anounts and rol es.

In essence, what the defendant ultimately arrived at as

being the facts was nerely a confirmation of what this

two codef endants had al ready provided."
At the sentencing hearing, in response to the district court's
gquestion whether he had used any information from G bson in the
drug-quantity determ nation, the probation officer reiterated that
he used information fromJefferson and McGee only to cal cul ate the
drugs attributable to @G bson. The district court overruled
G bson's objections, adopted the findings in the PSR, and sentenced
G bson to a term of inprisonnent of 168 nonths. G bson tinely
perfected his appeal.

ARGUMENTS AND ANALYSI S

G bson contends that the district court commtted error inits
determ nation of the drug quantity attributable to hi mbecause it
considered information obtained during G bson's debriefing in
contravention of G bson's plea agreenent, cooperation agreenent,

and U S.S.G 8§ 1B1.8. Relying on Kastigar v. U.S., 406 U S. 441,

453, 92 S. . 1653, 32 L. Ed. 2d 212 (1972), and U.S. v. North,

920 F.2d 940, 942 (D.C. Cr. 1990), cert. denied, 500 U S 941

(1991), G bson further asserts that because G bson was debri ef ed

before Jefferson or McGee were interviewed, "it is likely" that the



probation officer used the latter interviews to confirm the
informati on G bson reveal ed during the earlier debriefing and that
t he Governnent did not prove that the infornmati on was "derived from
a legitimate source wholly independent of [the] conpelled
testi nony" that was "not shaped, directly or indirectly, by [the]
prior immunized testinony of the defendant."” He nmaintains that the
Governnent's burden cannot be satisfied by a "nere assertion” that
the i nmuni zed testinony was not used.

G bson suggests that the issue "[w hether the governnent's
conduct violated the terns of the plea agreenent is a question of
| aw, whi ch on appeal in reviewed de novo." But di sputes concerning
the terns of a plea agreenent generally, as in this instance,
involve resolution of factual issues by the district court.
Because G bson raised this issue before the district court, this
Court reviews the district court's factual findings for clear

error. U.S. v. Borders, 992 F.2d 563, 566-67 (5th Cr. 1993). 1In

US v. St. Julian, 922 F. 2d 563-566-67 (10th Cr. 1990), the Tenth

Circuit applied a "clearly erroneous" standard in reviewng a
district court's determnation that the use of co-defendants'
statenments in sentencing did not violate 8 1B1. 8 when t he def endant
did not adduce any evidence to show that had he refused to
cooperate, his co-defendants woul d not have offered the allegedly
tainted information. W also believe this is the appropriate
standard to be applied in reviewing G bson's alleged violation of
his cooperation agreenent in the instant case. "A finding is

‘clearly erroneous' when although there is evidence to support it,



the reviewing court on the entire evidence is left with the
definite and firm conviction that a m stake has been conmtted."”

US v. US GpsumCo., 333 U S 364, 395, 68 S. O. 525, 92 L.

Ed. 746 (1948).

Al t hough G bson's plea agreenent is silent respecting the
Governnent's use of incrimnating statenents and the parti es agreed
that the plea agreenent constituted the entire understanding
between the parties, it is wunclear whether the cooperation
agreenent contained in the "proffer letter" survived the plea
agreenent. W need not determ ne whet her the cooperation agreenent
survived the plea agreenent, however. Assum ng arquendo that the
Governnent's promse not to use incrimnating information has
survived, 8§ 1B1.8 would be applicable. It provides that when a
defendant agrees to provide information concerning unlawf ul
activities of others, and "as part of that cooperation agreenent
the [Government agrees that self-incrimnating information
provi ded pursuant to the agreenment will not be used against the
def endant, then such information shall not be used in determ ning
the applicable guideline range, except to the extent provided in
t he agreenent.”

G bson argues that Jefferson and McGee nerely corroborated
drug-quantity i nformation that he provided during the Decenber 3rd
debriefing, but that the Governnent possessed none of the
information before the debriefing, and that but for  his
cooperation, the others wuld not have entered into plea

agreenents. The probation officer responded that no drug anounts



were established during the Decenber 3rd neeting during which
G bson provided an overview of the drug operation, that Jefferson
and MGee provided the information |[ater, that G bson's
recollection during the debriefing and the presentence interview
"was still sonmewhat anbiguous and extreme, and the probation
officer had to interviewhima third time," that it was G bson who
subsequent|ly corroborated the information provided by the others,
and that G bson adduced no evidence to show that he was
instrunmental in obtaining Jefferson's and McGee's cooperation. The
district court found that the probation officer was relying on
informati on independent from that presented by G bson. Thus,
regardl ess whether we apply a "clearly erroneous" standard or a de
novo standard, Dbecause the probation officer unequivocally
testified that none of the drug-quantity information obtained from
G bson during the Decenber 3rd debriefing or in the first
presentence interview was used to determne his offense | evel, and
that it was G bson who subsequent|y corroborated his co-defendants

accounts of the drugs transported during the earlier trips, the
district court's determnation that 8§ 1B1.8 was not violated w |l
not be di sturbed.?

The judgenent and sentence of the district court is AFFI RVED

2G bson's citations to Kastigar and North in support of his
argunent that the Governnent inproperly relied on information
di scovered during his debriefing are unavailing. Both cases are
factual ly i napposite and i nvol ve the use of imrunized testinony at
trial. See Kastigar v. U S., 406 U S at 460-62; US. v. North,
920 F.2d at 941-42.




