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Fifth Grcuit.
No. 94-40515.
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Appeal from the United States District Court for the Wstern
District of Louisiana.

Before JONES, STEWART and PARKER, Circuit Judges.

EDITH H JONES, G rcuit Judge:

Appellant Richard F. Trest ("Trest") appeals the district
court's denial of his petition for a wit of habeas corpus.
Because his petition raises forfeited clains that are procedurally
barred from review by this court, the judgnent of the district
court is AFFI RMVED.

FACTUAL BACKGROUND

After a jury trial, Trest was convicted in 1979 of arned
robbery in Bossier Parish, Louisiana. Three years before this
conviction Trest had pleaded guilty to five felony counts of
burglary in M ssissippi. The M ssissippi state court sentenced
Trest to serve concurrent four year terns for his offenses, and he
was released fromprison in Mssissippi in 1978. Based on these
prior felony convictions for burglary in M ssissippi, the Louisiana
trial court adjudicated Trest an habitual offender and sentenced

him to 35 years inprisonnent, wthout possibility of parole,



probation, or suspended sentence. See La.R S. 15:529.1. Tr est
concedes that during his habitual offender proceedings he failedto
object to the Louisiana court's reliance on the M ssissipp
convictions on the basis that these convictions were sonehow
constitutionally invalid. Trest did not appeal his convictions in
M ssissippi and has never challenged their wvalidity in any
M ssi ssippi court, either on direct or collateral appeal. Rather,
he served his concurrent sentences until he becane eligible for
rel ease fromprison

Trest filed his petition for wit of habeas corpus pursuant to
28 U.S.C. 8§ 2254 on Septenmber 30, 1991. In this petition, Trest
alleges for the first tine that the Louisiana trial court erred in
relying on his prior Mssissippi convictions because these
predi cate convictions were unconstitutional. Specifically, Trest
contends, inter alia, that because the M ssissippi court
purportedly failed to advise himof his constitutional rights and
of the maxi mum sentence he could receive, the convictions used to
enhance his Loui siana sentence were constitutionally infirm?! To
support his petition, Trest submtted a copy of the habitual
of fender bill of information filed against himand the transcript
of the hearing on this bill. The governnment did not respond

specifically to this potential ground for relief inits answer to

To buttress the claimthat the M ssissippi convictions are
sonehow unconstitutional, Trest relies on Boykin v. Al abama, 395
U S 238, 242, 89 S.Ct. 1709, 1711, 23 L. Ed.2d 274 (1969), in which
the Supreme Court held that "[i]t was error, plain on the face of
the record, for the trial judge to accept petitioner's guilty plea
wthout an affirmative showing that it was intelligent and
vol untary."



Trest's petition. Li kewi se, the nmagistrate judge's report and
recommendation did not directly address the issue. Trest stressed
this silence in his objections to the report and recomrendati on.
Wiile Trest acknowl edged that his <claim had been poorly
articulated, he rearticulated it, and attached for the district
court a copy of the transcript of his 1976 guilty pleas in
M ssissippi state court. After considering Trest's petition for
writ of habeas corpus, the district court denied it.
DI SCUSSI ON

When consi dering requests for federal habeas corpus relief,
this court has frequently explained that we review the district
court's factual findings for clear error, but reviewissues of |aw
de novo. See, e.qg., MWyers v. Johnson, 76 F.3d 1330, 1333 (5th
Cir.1996).

In the instant case, however, this court's decision in Sones
v. Hargett, 61 F. 3d 410 (5th Cr.1995), precludes us fromrevi ew ng
the nerits of Trest's habeas challenge to the constitutionality of
hi s M ssi ssi ppi convictions because his petition raises clains that
were forfeited by Trest and are procedurally barred fromappellate
scrutiny.? |In Sones, this court held that an i nmate who had been
sentenced under M ssissippi's habitual offender statute tolife in
prison w thout parole was properly denied habeas relief for his
claim that his trial counsel was constitutionally ineffective

because this cl ai mwoul d have been time barred had it been i ncl uded

2l nexplicably, neither of the parties cited Sones or discussed
it intheir briefs, oral argunents, or nenoranda to this court.
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in a state petition for habeas and, thus, was procedurally
defaul ted for purposes of federal habeas. Sones, 61 F.3d at 416.
The procedural default in Sones is replicated in the instant
appeal . As Sones observes, M ssissippi inposes the follow ng
procedural bar on all efforts at collateral relief from a
convi ction and sentence:
A notion for relief under this chapter shall be nade within
three years after the tinme in which the prisoner's direct
appeal is ruled upon by the Suprene Court of M ssissippi or,
in case no appeal is taken, within three (3) years after the
tinme for taking an appeal fromthe judgnment of conviction or
sentence has expired, or in case of a qguilty plea, within
three (3) years after entry of the judgnent of conviction.
M ss. Code Ann. 8 99-39-5(2) (enphasis added); Sones, 61 F.3d at
417 (enphasi s added); see also, Lott v. Hargett, 80 F.3d 161, 163
(5th Gr.1996). In Odomv. State, 483 So.2d 343 (M ss. 1986), the
M ssi ssi ppi Suprene Court declared that this procedural bar applied
prospectively to all convictions occurring prior to April 17, 1984,
the statute's effective date; hence, M ssissippi convictions
before April 17, 1984 can be challenged collaterally only if the
challenge is filed in a petition for post-conviction relief by
April 17, 1987. Sones further explains that M ssissippi's
procedural bar also extends to constitutional chall enges agai nst
the predicate convictions triggering habitual offender status:
the M ssissippi Suprene Court has consistently held that an
attack on a facially valid prior conviction, used either as an
aggravating circunstance in capital sentencing or as a basis
for a sentence as a habitual offender, nust be brought after
sentencing in a petition for post-conviction relief fromthat
prior judgnent of conviction.
See Sones, 61 F.3d at 418 n. 14 (enphasis added); see also
Phillips v. State, 421 So.2d 476, 481 (M ss.1982); Cul berson v.
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State, 612 So.2d 342, 343-47 (M ss. 1992).

Because Sones did not challenge the prior convictions used to
trigger the career offender enhancenent in petitions for
post-conviction relief filed within the three-year statute of
limtations, this court considered the challenge forfeited. e
reasoned t hat,

[flor the first tinme on appeal, Sones's counsel argues that
his prior convictions are void on their face for failing to
i ndicate whether the guilty pleas on which they were based
were knowi ng and voluntary. W consider this novel argunent
forfeited. Although we may consider a forfeited claimif it
presents a purely |l egal question and if failure to consider it
Wll result in manifest injustice, the issue whether Sones's
prior convictions were based on voluntary and knowi ng pleas is
not purely a question of law.... Because this issue thus
involves factual as well as legal questions, we wll not
consider it for the first tinme on appeal.

Sones, 61 F.2d at 419 n. 18 (citations omtted) (enphasis added);
see also, Lott, 80 F.3d at 164-66 (inmate in M ssissippi denied
federal habeas corpus review of his Boykin <claim because
M ssissippi's procedural default statute is an independent and

adequate rule barring such review).® Indeed, the inportance of

3l ndeed, because Sones's attorney could not have raised these
forfeited chall enges to the prior convictions at sentencing for the
enhanced conviction, this court deni ed Sones's habeas clai mthat he

suffered fromconstitutionally ineffective counsel. As the panel
expl ai ned,
[ c] ounsel therefore could not have successfully
chal | enged the constitutionality of the prior convictions
in the sentencing phase; as nentioned above, in

M ssi ssi ppi constitutional challenges to the validity of
prior convictions that are not facially invalid nust be
made col |l ateral ly, and Sones has never sought coll ateral
relief fromthe prior convictions that qualify himas a
habi t ual of f ender. W perceive no at t or ney
constitutional ineffectiveness.... Accordingly, we
reject Sones's contention that denying federal review of
his Sixth Amendnent claimwould result in a fundanental
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enforcing Mssissippi's procedural bar and of preventing the
retrial of the predicate offenses used to trigger a habitual
of f ender enhancenent has been reiterated by the M ssi ssi ppi Suprene
Court, which has stressed that

[i]n fulfilling its mssion to determne whether a prior

conviction is constitutionally valid for the purpose of

enhanci ng a defendant's sentence, the trial court nust not be
pl aced in position of "retrying' the prior case. Certainly
any such frontal assault upon the constitutionality of a prior
conviction should be conducted in the form of an entirely
separate procedure solely concerned with attacking that
conviction. This roleis neither the function nor the duty of
the trial judge in a hearing to determ ne habitual offender
st at us.

Phillips v. State, 421 So.2d 476, 481-82 (M ss.1982); Sones, 61

F.3d at 419.

For the sane reasons that Sones was procedurally barred from
challenging the prior convictions used to trigger his career
of fender enhancenent, Trest is |ikew se barred. As has been
di scussed, while Trest was convicted in 1979 for arnmed robbery in
Loui siana, his prior convictions occurred in M ssissippi. The
M ssi ssi ppi convictions that provided the basis for the enhancenent
of the Louisiana sentence arose as a result of Trest's pleas of
guilty to five counts of burglary on May 24, 1976. Trest neither
appeal ed these convictions nor challenged them collaterally.
Al t hough he was sentenced to serve concurrent four year terns of

i nprisonment on the five counts, he left prison when he becane

m scarriage of justice.

Sones, 61 F.3d at 420. Trest confronts precisely the sane
predi canent as he has never chal |l enged the prior convictions
that qualify himas a habitual offender in any post-conviction
or collateral proceeding in M ssissippi.
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eligible for release, in February of 1978.

M ssi ssippi's procedural bar, the M ssissippi Suprene Court,
and this court in Sones mandate that Trest had until April 17, 1987
tofile a petition for post-conviction relief fromhis M ssissipp
convictions. Since Sones did not conply wwth this requirenent, his
chal | enges to the constitutionality of his M ssissippi convictions
have been procedurally defaulted. Put differently, because the
potential renedies in Mssissippi courts for the constitutiona
defects alleged by Sones were rendered unavailable by his own
procedural default, federal courts, including those in Louisiana,
are barred from review ng these clains. Sones, 61 F.3d at 416;
Lott, 80 F.3d at 164. As the Suprene Court has instructed,

[I]f the petitioner failed to exhaust state renedies and the
court to which petitioner would be required to present his
clains in order to neet the exhaustion requirenent would now
find the clains procedurally barred, ... [then] there is a
procedural default for purposes of federal habeas.
Col eman v. Thonpson, 501 U. S. 722, 735 n. 1, 111 S. C. 2546, 2557
n. 1, 115 L. Ed.2d 640 (1991).

The only potential renedies available to cure Trest's
procedural default are to denpnstrate either cause and prejudice
for the default or that a fundanental m scarriage of justice wll
result fromour failure to analyze his clains. Again, the Suprene
Court has expl ai ned that procedural default will block all federal
review of a claimthat a conviction was unconstitutional unless the

pri soner can denonstrate cause for the default and actual
prejudice as a result of the alleged violation of federal |aw, or

denonstrate that failure to consider the claine will result in a



fundanental m scarriage of justice." Coleman, 501 U. S. at 750, 111
S.Ct. at 2565 (enphasis added). In the instant case, Trest neither
al | eges such cause and prejudice nor a fundanental m scarriage of
justice; indeed, Trest has not even attenpted to bear this burden.
Hence, a federal district court in Louisiana cannot consider
Trest's clains that his Mssissippi convictions were sonehow
unconstitutional. As a result, this court is bound to conclude as
we did in Sones: "section 99-39-5(2) functions as an i ndependent
and adequate procedural bar to review][of the constitutional clains
raised by Trest] in federal court." Sones, 61 F.3d 410, 417-18;
see also, Lott, 80 F.3d at 165.

Because this court concludes that it is foreclosed from
considering the nerits of Trest's habeas petition, we need not
deci de whether Custis v. United States, 511 U S. 485, 114 S. C
1732, 128 L.Ed.2d 517 (1994) would entitle Trest, had he not
procedurally defaulted, to review in a federal habeas corpus
proceedi ng of his claimthat his prior M ssissippi convictions were
unconsti tuti onal and that, as a result of this alleged
constitutional infirmty, his current sentence has been inproperly
enhanced.

CONCLUSI ON

For the foregoi ng reasons, the judgnent of the district court
denying Trest's petition for federal habeas corpus relief is
AFFI RVED.

ROBERT M PARKER, Circuit Judge, dissenting:

The i ndependent and adequate state ground doctrine applies to



bar federal habeas corpus relief when a state court declines to
address a prisoner's federal cl ains because the prisoner has fail ed
to neet a state procedural requirenent. Coleman v. Thonpson, 501
UusS 722, 729, 111 S. . 2546, 2553-54, 115 L.Ed.2d 640 (1991).
For the independent and adequate state ground doctrine to apply,
the state court adjudicating a habeas petitioner's clains nust
explicitly rely on a state procedural rule to dismss the
petitioner's clains. Sones v. Hargett 61 F.3d 410, 416 (5th
Cir.1995). The procedural default doctrine presunes that the state
court's express reliance on a procedural bar functions as an
i ndependent and adequate ground in support of the judgnent. |d.
The petitioner can rebut this presunption by establishing that the
procedural rule is not strictly or regularly followed. 1d.; see
al so, Moore v. Roberts, 83 F.3d 699 (5th G r.1996). Additionally,
Petitioner mght defend his position by denonstrating cause and
prejudice for his failure to raise the claimin state proceedi ngs.
See Gay v. Netherland, --- US ----, ----, 116 S.C. 2074, 2082,
135 L. Ed. 2d 457 (1996). By failing to raise the procedural default
as a defense, the State lost the right to assert that defense. Id.

In this case, the Louisiana court did not explicitly rely on
the M ssissippi statute of limtations, nor did the petitioner have
the opportunity to rebut any resulting presunption. The majority's
observation that Trest did not even attenpt to bear his burden of
establi shing cause and prejudice is central to the flaw in their
reasoni ng. How can this Court penalize Trest for failing to

respond to the state's affirmati ve defense of procedural bar, when



the State declined to raise such a defense?
For these reasons, | dissent fromthe ngjority's hol ding that
petitioner was procedurally barred from challenging the prior

convi cti ons.
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