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Fifth Grcuit.
No. 94-40506.
SIERRA CLUB, et al., Plaintiffs-Appellees,
V.

Dan GLICKMAN, in his official capacity as Secretary of
Agriculture, et al., Defendants-Appellants.

Cct. 20, 1995.

Appeal from the United States District Court for the Eastern
District of Texas.

Bef ore W SDOM DUHE, and BARKSDALE, Circuit Judges.

DUHE, Circuit Judge:

The United States Forest Service (hereinafter "Forest
Service") appeals the district court's Superseding Order of March
21, 1994.! Therein, the district court concluded that the Forest
Service's Interim Standards and CGuidelines for the Protection and
Managenent of Red- Cockaded Wodpecker Habitat Wthin 3/4 Mle of
Colony Sites (hereinafter "Interim GQuidelines") violated the
Endangered Species Act and therefore denied the Forest Service's
Motion to Approve Plan. Intervenors, Texas Forestry Association
and Southern Tinber Purchasers Council, submtted additional
briefing on behalf of the Forest Service. W vacate the district
court's order denying the Forest Service's notion and remand for

reconsi deration of the Interim Guidelines under the arbitrary and

The Superseding Order of March 21, 1994 superseded the
district court's Order of March 15, 1994. The changes to the
March 15, 1994 Order reflected in the Superseding Order are
nmerely technical, not substantive.
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capricious standard of review
|. History?

The Forest Service, an agency of the Departnent of
Agriculture, is charged with the managenent of the national forests
in East Texas.® The Sierra Cub, The WIlderness Society, and the
Texas Departnment of Natural Resources ("TCONR') (hereinafter
"Plaintiffs") first challenged the Forest Service's discharge of
this responsibility on April 17, 1985, when Plaintiffs sued to
contest the Forest Service's policy of cutting trees in the Texas
W | derness to control pine beetle infestation. The nature of the
litigation changed dramatically, however, in |ate 1987 when Forest
Service scientists docunented a drastic decline in the nunber of
active red-cockaded woodpecker ("RCW) colonies in these national
forests. The RCWis a |listed endangered species. See 50 C.F.R 8§
17.11 (1994).

TCONR anended its conplaint on October 22, 1987, to allege,
inter alia, that the Forest Service's tinber nmanagenent policies
harmed the RCWin violation of 88 7 and 9 of the Endangered Speci es
Act ("ESA"). 16 U.S.C. A 88 1536(a)(2) and 1538(a)(1)(B).* TCONR

2The majority of this discussion is a cutting and pasting of
the relevant information fromour opinion in Sierra Cub v.
Yeutter, 926 F.2d 429 (5th G r.1991), wherein we first visited
this case.

3The pertinent national forests are the Sam Houston Nati onal
Forest, the Angelina National Forest, the Davy Crockett Nati onal
Forest, and the Sabi ne National Forest.

“Section 7 of the ESA, 16 U S.C A 8§ 1536(a)(2), provides:

Each Federal agency shall, in consultation with
and with the assistance of the Secretary [of the
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sought a tenporary restraining order halting all even-aged ti nber
harvesting in the Texas national forests, but this request was
denied. Sierra Cub v. Block, 694 F. Supp. 1255 (E. D. Tex. 1987). On
January 19, 1988, the Sierra G ub and The Wl derness Society filed
an anended conplaint raising clains simlar to those raised by
TCONR in its anended conpl aint and seeking permanent injunctive
relief.

The district court conducted a four-day trial concerning the
plea for a permanent injunction and, in a nmenorandum opi ni on and
order of June 17, 1988, held the Forest Service's current
managemnent techni ques were in violation of 88 7 and 9 of the ESA
Sierra Club v. Lyng, 694 F. Supp. 1260 (E.D. Tex.1988). Concl udi ng
that the Forest Service was "harm ng" and thus "taki ng" a protected

species in violation of the ESA the district court ordered the

Interior], insure that any agency action authori zed,
funded, or carried out by such agency ... is not likely
to jeopardi ze the continued exi stence of any endangered
species or threatened species or result in the
destruction or adverse nodification of habitat of such
species which is determned by the Secretary ... to be
critical....

The rel evant portion of 8§ 9 of the ESA, 16 U S.C. A 8§
1538, provides:

(a) Generally

(1) Except as provided in sections 1535(g)(2) and
1539 of this title, with respect to any endangered
species of fish or wildlife listed pursuant to section
1533 of this title it is unlawful for any person
subject to the jurisdiction of the United States to—

(B) take any such species within the United States
or the territorial sea of the United States...
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Forest Service to pronulgate within sixty days a conprehensi ve pl an
to maxim ze the probability of survival of the RCWin the Texas
national forests. Further, the district court enjoined all
even-aged l|unbering in these forests within 1,200 neters of
identified active and i nacti ve RCWcol ony sites and i nposed sever al
restrictions upon any future proposed tinber nmanagenent pl an.

I n August 1988, the Forest Service submtted a conprehensive
ti mber managenent plan that the district court found did not fully
conply with the dictates of its June 17, 1988 order. By an order
entered Cctober 21, 1988, the district court rejected significant
portions of this plan and gave the Forest Service another sixty
days to submt a second conprehensive plan.

The Forest Service appealed the June 17 and COctober 21, 1988
orders chal l engi ng the standard of review enpl oyed by the district
court in considering the Plaintiffs' ESAclains. W found nerit in
t he Forest Service's contention that clainms of violation of the ESA
by agenci es of the federal governnment are generally revi ewed under
the arbitrary and capricious standard of the Admnistrative
Procedure Act ("APA"). Sierra Cub v. Yeutter, 926 F.2d 429 (5th
Cir.1991). As to the contested orders, we affirnmed "to the extent
that they prohibit or condition action by [the Forest Service]
pending their formulation ... of a proper tinber managenent plan,"”
but vacated in "so far as [they] nmandate in advance the specific
features such a plan nust contain."” ld. at 440. Finally, we
remanded the matter for the district court "to review the [Forest

Service's] current plan, applying the arbitrary and capricious



standard, for conpliance with the ESA in reference to the RCW and
its habitat." Id.

While the matter was awai ting reconsi deration on renmand, the
Forest Service, on June 17, 1992, filed a Mdtion to Approve Pl an,
wherein the Forest Service requested that the district court
approve the Interim GQuidelines as applied to the Texas nati onal
forests. Additionally, the Forest Service requested that the
district court lift the existing injunction upon approval of the
I nterim CGui delines. The district court, despite our mandate in
Yeutter, reviewed the Interim Quidelines for conpliance with the
ESA under a de novo standard and held they violated § 9.
Accordingly, the district court denied the Forest Service's notion,
and the injunction remains in effect. The Forest Service tinely
appeal ed. On appeal, two issues confront us: (1) whether the
order of the district court was an interlocutory order continuing
or refusing to dissolve an injunction such that we have appell ate
jurisdiction of this case under 28 U S.C A § 1292(a)(1); and (2)
whet her federal agency action alleged to violate the ESAis subject
to judicial review under the APA's arbitrary and capricious
st andar d.

1. Appellate Jurisdiction

The Forest Service alleges jurisdiction for this appeal
pursuant to 28 U S.C A 8§ 1292(a)(1). Section 1292 states, in
rel evant part:

(a) Except as provided in subsections (c) and (d) of this

section, the courts of appeals shall have jurisdiction of
appeal s from



(1) Interlocutory orders of the district courts of the
United States ..., or of the judges thereof, granting,
conti nui ng, nodifying, refusing or dissolving injunctions, or
refusing to dissolve or nodify injunctions ....
(Enphasi s added.). Plaintiffs, however, contest our appellate
jurisdiction and argue the district court neither refused to
di ssol ve nor continued the existing injunction. Mre particularly,
Plaintiffs contend the Forest Service did not request inits notion
that the injunction be lifted.

Because 8§ 1292 is intended to carve out limted exceptions to
the general rule that only final judgnments of federal district
courts are revi ewabl e on appeal, the statute is construed narrow y.
Carson v. Anmerican Brands, Inc., 450 U S 79, 84, 101 S. C. 993,
996, 67 L.Ed.2d 59 (1981). Thus, only when the interlocutory order
of the district court specifically and explicitly grants or denies
an injunction is such order immediately appealable under 8§
1292(a)(1). Justin Indus., Inc. v. Choctaw Securities, L.P., 920
F.2d 262, 265 &n. 2 (5th Gr.1990); Atwood Turnkey Drilling, Inc.
V. International Underwater Contractors, 875 F.2d 1174, 1176 (5th
Cir.1989), cert. denied sub nom Petroleo Brasileiro, S A V.
Atwood Turnkey Drilling, Inc., 493 U S 1075, 110 S.C. 1124, 107
L. Ed.2d 1030 (1990). If the district court's order is not
explicit, but nerely has the practical effect of granting or
denying injunctive relief, 8§ 1292(a)(1) permts an appeal provided
the litigant can further establish "that [the] interlocutory order
of the district court m ght have a "serious, perhaps irreparable,
consequence,' and that the order can be "effectually chall enged

only by imedi ate appeal."” Carson, 450 U. S. at 84, 101 S.C. at
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996 (quoting Baltinore Contractors, Inc. v. Bodinger, 348 U. S. 176,
181, 75 S.Ct. 249, 252, 99 L.Ed. 233 (1951)). See al so EECC v.
Kerrville Bus Co., 925 F.2d 129, 132 (5th Cr.1991). Thus, the
gquestion is whether the district court's order explicitly continued
or refused to dissolve the existing injunction. An affirmative
answer halts our inquiry and establishes our jurisdiction.
Despite Plaintiffs' contention that the Forest Service did
not request the injunction be liftedinits Mtion to Approve Pl an,
the record on appeal reveals that the fate of the injunction was
unquestionably before the district court. In considering the
Forest Service's notion, the district court noted:
Before the Court are: ... Prelimnary Opposition of

Sierra Cub and the W1l derness Society to the Forest Service's
Motion to Approve its Wodpecker Managenent Plan [Prelim nary

Qpposition]; ... Plaintiff, TCONR s Opposition to Defendants’
Proposed Plan and to Defendants' Reply Meno [TCONR s
Qpposition]; ... and Defendants' Witten Rebuttal.

1 R at 88-89. The Prelimnary Opposition joined in by all
Plaintiffs states: "The Forest Service has now proposed to lift
this Court's injunction that has governed managenent practices in
Red- Cockaded Wodpecker habitat on the Texas National Forests for
four years." 4 R at 860. Further, TCONR s Qpposition states:
"TCONR request[s] [sic] that the Court ... (3) continue in the
interim the injunction against even-aged | ogging in Red-cockaded
woodpecker habitat, except as to the requirenent to maintain 40
square feet per acre of the oldest trees...." 3 R at 653.
Finally, Defendants' Witten Rebuttal provides: "In sum under the
correct standard of reviewthe deferential arbitrary and capri ci ous
st andard—the I nteri mStandards and Gui del i nes shoul d be approved by
7



this Court and the injunctions lifted." 2 R at 122. Thus, all
parties recognized that the corollary of the district court's
ruling on the Forest Service's notion would be the continuance or
di ssolution of the injunction.

Additionally, in rendering its order, the district court
st at ed:

In short: the defendants ... have proposed that the Court

lift its injunction that has governed nmanagenent practices in

Red- Cockaded Whodpecker habitat in the Texas national forests

for four years. However, the currently-proffered Plan is but

a proposal to return to the very sanme tinber managenent

practices this Court has reviewed and rejected on three

separ at e occasi ons.

1 R at 89-90. Notwithstanding that followng this introductory
remark the order focuses on the legal sufficiency of the Interim
Quidelines under 8 9 of the ESA and never again nentions the
injunction or the effect of the refusal to accept the Interim
CGui delines on the injunction, this | anguage evi dences the district
court's understanding that the necessary result of its denial of
the Forest Service's notion was to continue or to refuse to
di ssol ve the existing injunction.

For the foregoing reasons, we conclude that the district
court's March 21, 1994 Superseding Order explicitly continued or
refused to dissolve the existing injunction against even-aged
ti mber harvesting in the Texas national forests by the Forest
Service. Accordingly, we have jurisdiction to maintain the Forest
Service's appeal of the order under § 1292(a)(1).

[11. Standard of Revi ew

Havi ng resol ved the jurisdiction question, we now focus our



attention on the critical issue in this dispute: VWhat is the
appropriate standard by which the district court is to review the
Forest Service's proposed tinber managenent plans for conpliance
with 88 7 and 9 of the Endangered Species Act ("ESA")? In Yeutter,
we issued a plain, concise nmandate to the district court: "The
cause is remanded to the district court to review the USFS's
current plan, applying the arbitrary and capricious standard, for
conpliance with the ESA in reference to the RCWand its habitat."
926 F.2d at 440 (enphasis added). Qur opinion drew no distinction
bet ween revi ew of clains under 8 7 as opposed to 8 9. Nonet hel ess,
the order issued by the district court on remand did, in fact, nake
such a distinction. And in this court Plaintiffs argue that such
a distinction is warranted. To reiterate our holding in Yeutter,
t he appropriate standard of revi ew of federal adm nistrative agency
action under both 8 7 and 8 9 of the ESA is the arbitrary and
capricious standard prescribed by the Adm nistrative Procedure Act
("APA"), 5 U.S.C.A § 706(2)(A).5
A. Section 7

Because it denied the Forest Service's notion based on a

finding that the Interim Quidelines violated 8 9, the district

Sur holding in this respect conports with the views of
other jurisdictions confronted with this issue. See National
Audubon Society v. Hester, 801 F.2d 405 (D.C. Cir.1986); Cabi net
Mount ai ns W der ness/ Scot chman's Peak Gizzly Bears v. Peterson,
685 F.2d 678 (D.C. Cir.1982); Sierra Cub v. Froehlke, 534 F.2d
1289 (8th G r.1976); Resources Ltd. v. Robertson, 35 F.3d 1300
(9th G r.1993), as anended on denial of rehearing (1994);

Pyram d Lake Paiute Tribe of Indians v. U S. Dept. of Navy, 898
F.2d 1410 (9th Cr.1990); Friends of Endangered Species, Inc. v.
Jantzen, 760 F.2d 976 (9th G r.1985); Environnental Coalition of
Broward County, Inc. v. Myers, 831 F.2d 984 (11th G r. 1987).
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court did not review the Interim GQuidelines with respect to § 7.
Nonet hel ess, the district court acknow edged that "judicial review
allowed under 8 7 ... is to take place under the Adm nistrative
Procedure Act's "arbitrary and capricious' standard.” 1 R at 93.
In this respect the district court conplied with our earlier
di ctate. See Yeutter, 926 F.2d at 439. Thus, in reviewing the
Forest Service's Interim Quidelines for conpliance with 8 7, the
district court nust enploy the APA's arbitrary and capricious
standard. See, e.g., National WIdlife Federation v. Col eman, 529
F.2d 359, 371-72 (5th Gr.), cert. denied sub nom Boteler .
National WIldlife Federation, 429 US. 979, 97 S . C. 489, 50
L. Ed. 2d 587 (1976); Cabi net Mountai ns W1 derness/ Scot chman's Peak
Gizzly Bears v. Peterson, 685 F.2d 678 (D.C. G r.1982).
B. Section 9

As to Plaintiffs' 8 9 claim the district court stated: "The
de novo review of the ESA 8§ 9 "takings' clains as approved by the
Fifth Crcuit in Sierra Cub v. Yeutter, 926 F.2d 429, 438 (5th
Cir.1991), should continue through the renedy phase of this case."
1 R at 92. The district court then proceeded to conduct de novo
review of the Interim Guidelines, and in doing so intimated this
standard was applicable to review of adm nistrative agency action
under 8 9 generally.

In Yeutter, we addressed the Forest Service's contention that
the district court should have used the arbitrary and capricious
standard in considering the 8 9 claim asserted against the plan

then wunder scrutiny by noting that in those district court
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proceedi ngs "the governnent's trial attorney repeatedly invited the
[district] court totry the section 9 claimde novo." Yeutter, 926
F.2d at 438. Accordingly, we concluded:
Because it is a "cardinal rule of appellate review that a
party may not challenge as error a ruling or other tria
proceeding invited by [a] party," we are not inclined to rule
inthe governnent's favor when, as here, it articulated to the
court that it sought review under the standard it now
chal | enges.
ld. (footnote and citation omtted). Thus, as to the particul ar
pl an before the district court in Sierra Club v. Lyng, 694 F. Supp.
1260 (E. D. Tex.1988), we held de novo review to be appropriate, but
only because the proponent of the plan had argued for such standard
and should not be allowed to conplain about the adverse result
reached under that standard.
At this point, we enphasize that the Forest Service asked the
district court on remand to direct its attention to the Interim
Guidelines in lieu of the plan previously reviewed in Lyng, as the

Interi mQuidelines represented the Forest Service's current policy

on tinber harvesting in the Texas national forests.® 4 R 872-82.

SAfter the district court's order of June 17, 1988 (i.e.,
Sierra Club v. Lyng, 694 F. Supp. 1260 (E.D. Tex.1988)), the Forest
Service submtted its first conprehensive plan. This plan was
reviewed and partially rejected by the district court on QOctober
21, 1988, and the Forest Service was given an additional sixty
days to submt a revised plan. On Decenber 19, 1988, pursuant to
the October 21, 1988 order, the Forest Service submtted a second
conpr ehensi ve plan. Subsequently, the Forest Service appeal ed
the June 17, and Cctober 21, 1988 orders.

On appeal, we concluded that the district court had
enpl oyed the wong standard of review in analyzing the
Forest Service's first conprehensive plan and ordered the
district court on remand to reconsider that plan under the
arbitrary and capricious standard. Sierra Cub v. Yeutter,
926 F.2d 429 (5th G r.1991). Wile the first conprehensive
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Further, unlike in Lyng, the Forest Service argued to the district
court for the application of the arbitrary and caprici ous standard
inreviewing the InterimQCuidelines. Id. See also 4 R at 684-90;
2 R at 122. Consequently, our holding in Yeutter as to de novo
review under 8 9 was restricted to the plan considered by the
district court in Lyng, and was not to extend beyond those
pr oceedi ngs.

The ESA permts judicial reviewof agency action but does not
establish the standard to be applied in conducting such review.
See, e.g., 16 U S C A 88 1536(n), 1540(9). Wen a statute
authorizes judicial review of agency action wthout providing
standards for that review, we | ook to the APA, 5 U S.C A 8§ 701 et
seq., for guidance. Avoyelles Sportsnen's League, Inc. v. Marsh,
715 F.2d 897, 904 (5th G r.1983); Peterson, 685 F.2d at 685.
Section 706(2)(A) of the APA provides:

The reviewi ng court shall —

* * * * * *

(2) hold unl awful and set asi de agency action, findings,
and concl usions found to be—

(A) arbitrary, capricious, an abuse of discretion,
or otherwi se not in accordance with law. ...

pl an awai ted reconsi deration on remand, and before the
district court ever addressed the second conprehensive plan,
the Forest Service filed its Mdtion to Approve Plan on June
17, 1992. Therein, the Forest Service asked the district
court to disregard all other plans and to exam ne and
approve the Interim CGuidelines, as they represented the
Forest Service's current policy on tinber harvesting in the
Texas national forests. Thus, the district court order
giving rise to this appeal focused on a new plan different
fromthe one at issue in Lyng and Yeutter.
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Thus, the appropriate standard of revi ew of agency acti on under the
ESA, including 8 9, is whether the action was arbitrary and
capri ci ous.

Not e that the APA does provide a de novo standard of review
5 US.CA 8 706(2)(F). De novo review, however, is authorized
under 8 706(2)(F) in only two circunstances:

First, such de novo review is authorized when the action is

adj udicatory in nature and the agency factfinding procedures

are inadequate. And, there may be independent judicial

factfinding when issues that were not before the agency are

raised in a proceeding to enforce nonadjudicatory agency

action.
Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U S 402,
415, 91 S. Ct. 814, 823, 28 L.Ed.2d 136 (1971). See also Canp v.
Pitts, 411 U. S. 138, 141-42, 93 S. Ct. 1241, 1243-44, 36 L. Ed. 2d 106
(1973); Avoyelles Sportsnen's League, Inc., 715 F.2d at 905. The
devel opnent of a tinber managenent plan is not adjudicatory in
nature, and the Plaintiffs did not bring this suit to enforce any
action of the Forest Service. Thus, de novo reviewis inapplicable
to the facts of this case.

I V. Concl usi on

Having reviewed the district court's Superseding O der of
March 21, 1994 in light of the foregoing discussion, we conclude
that the district court m sunderstood our directive in Yeutter and
inproperly reviewed the Forest Service's Interim Quidelines for
conpliance wwth ESA 8 9 under a de novo standard. Therefore, the
district court order is vacated, and the cause is once again
remanded to the district court to review the Forest Service's

Interim Guidelines for conpliance with the ESA, both 88 7 and 9,
13



applying the arbitrary and capricious standard of review. ’ Under
this standard, admnistrative action is upheld if the agency has
considered the relevant factors and articulated a rational
connection between the facts found and the choice nade. See
Baltinore Gas & Elec. Co. v. Natural Resources Defense Council

Inc., 462 U.S. 87, 105, 103 S. . 2246, 2256, 76 L.Ed.2d 437 (1983)
(citing Volpe, 401 U.S. 402, 416, 91 S.Ct. 814, 824 (1971));
Chem cal Mrs. Ass'n v. U S Envtl. Protection Agency, 870 F.2d
177, 199 (5th Cr.1989), cert. denied sub nom PPG Indus., Inc. v.
U S Envtl. Protection Agency, 495 U S. 910, 110 S.C. 1936, 109
L. Ed. 2d 299 (1990). Although the district court's inquiry into the
facts is to be searching and careful, the ultimte standard of
reviewis a narrow one. Volpe, 401 U S at 416, 91 S.Ct. at 824.
"If the agency produces a plan that is legally sufficient, when
revi ewed under the arbitrary and capricious standard, the district
court is not to substitute its judgnent for that of the agency as
to which particular features mght be nobst desirable or
efficacious."” Yeutter, 926 F.2d at 440. Pendi ng review of the

Interim Guidelines by the district court under the appropriate

"While this case was pendi ng before us, the Forest Service's
Sout hern Regi on issued a Record of Decision ("ROD') dated June
21, 1995, adopting its final strategy to recover the RCW This
ROD affects the Southern Regional Guide and | and and resource
managenent plans ("LRMPs") for the national forests in Al abang,
Ceorgi a, Tennessee, Kentucky, North Carolina, South Carolina,
Fl orida, Louisiana, Mssissippi, Arkansas, and Texas. Although
this ROD replaces the Interim Cuidelines throughout the Southern
Regi on, even after the new LRWP for the Texas national forests
and grasslands is adopted the final strategy can be inplenented
only partially due to the continuing effect of the existing
i njuncti on.
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standard of review, the injunction issued in Lyng, as subsequently
nodi fied by the Cctober 21, 1988 order, remains in effect.
VACATED, cause REMANDED.

* * * * * *
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