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Appeal from the United States District Court for the Eastern
District of Texas.

Bef ore GARWOOD, JOLLY and BARKSDALE, Circuit Judges.

GARWOOD, Circuit Judge:

Acting in its corporate capacity as manager of the Federal
Savi ngs and Loan | nsurance Corporation (the FSLIC) Resol uti on Fund,
pl aintiff-appellant the Federal Deposit |nsurance Corporation (the
FDI C) appeals from the take-nothing judgnment entered against it.
As we agree with the district court's determ nation, based on a
jury finding, that all the FDIC s clains are time-barred under
Texas law, we affirm

Facts and Proceedi ngs Bel ow

This action arises out of the failure, in 1988, of two
state-chartered, federally insured financial institutions, Hone
Savings and Loan Association (Honme) of Lufkin, Texas, and its
affiliate Southland Savings Association (Southland) of Longview,
Texas. Defendant John Henderson (Henderson) was at all relevant

ti mes president, chief executive officer, and chairman of the board



of both institutions.? On August 16, 1991, the FD C sued
Henderson, <conplaining that, as an officer and director of
Sout hl and and Hone, he had breached | egal duties owed to the two
institutions by engaging in unsafe and unsound | ending practices
W th respect to eight large, high-risk, comrercial real estate and
construction |l oans made in 1984 and 1985.2 The FDI C asserted that
t hese highly specul ative ventures cost Hone and Sout hl and $34. 16
mllion ($29.05 million to Home, $5.11 million to Southland). The

FDIC further alleged that these damages were the result of

The Federal Honme Bank Board (FHLBB) decl ared Sout hl and
i nsol vent and appoi nted the FSLIC recei ver on August 18, 1988.
The FHLBB did the sanme to Hone on Decenber 22, 1988. After
becom ng sol e receiver of Southland and Honme, the FSLIC, acting
as receiver, sold certain of the institutions' assets to the
FSLIC in its corporate capacity. Anmong the assets purchased by
the FSLIC in its corporate capacity were the rights and clains
asserted agai nst Henderson in this case. Upon the enactnent of
the Financial Institutions Reform Recovery, and Enforcenent Act
of 1989 (FIRREA), Pub.L. 101-73, 103 Stat. 183 (1989), the FSLIC
was abolished and its assets vested inthe FDIC. 12 U S.C. 8§
1821a(l) & (2). The FDICis thus the real party in interest; it
sues pursuant to its authority under FIRREA. I1d. 8§ 1821(k). See
FDIC v. Shrader & York, 991 F.2d 216, 219-20 (5th Cr.1993),
cert. denied, --- US ----, 114 S.Ct. 2704, 129 L.Ed.2d 832
(1994).

2These | oans, which totaled over $82 million, are as
follows, with clainmd damages caused by default in parentheses:
$20 million by Hone to Secane Associates ($9.64 mllion); $17
mllion by Home and Southland to Phil Myckford ($6.88 mllion);
$11.2 mllion by Home and Southland to S.R Werner, C J.
Werner, and R L. Weerner ($1.15 million); $8.6 nmllion by Hone
and Southland to Jay A Rosenbaum ($6.44 nmillion); $10.4 mllion
by Hone to Westminster den Joint Venture ($3.65 mllion); $3.37
mllion by Hone to Park Place, Ltd. ($700,000); $7.5 mllion by
Hone and Southland to Vista Crossings, Ltd. ($2.24 mllion); and

$4.3 million by Home to Corpus Christi Crosstown, also known as
Padre Island Joint Venture ($3.46 mllion). Sone of these

i ndi vi dual anmounts were broken down into a series of two or three
smaller loans. O the $82 mllion in | oans nmade by Honme and

Sout hl and, Sout hl and contributed roughly $5.5 mllion.
2



Henderson's ordinary negligence, gross negligence, breach of
fiduciary duty, and breach of contract. The FDI C brought no claim
of fraud or other intentional w ongdoing.

Henderson filed a notion for sunmary judgnent on August 18,
1993, arguing in part that all the FDIC s clainms were tine-barred
under Texas's two-year statute of |imtations for tort actions.
Tex. G v.Prac. & Rem Code Ann. 8 16.003 (1986). Henderson argued
that this limtations period also applied to the FDIC s breach of
contract claim which was wholly grounded on his alleged violation
of the oath of office (by which he swire to execute his duties
diligently and in conpliance with federal law). Finally, Henderson
argued that the |[imtations period was not tolled by the state
common | aw doctrine of adverse dom nation, as the FDI C had al | eged
inits second anended conpl aint.

The district court granted in part Henderson's noti on on March
10, 1994, dismssing as tine-barred the FDIC s claim of ordinary
negl i gence, but concluding that there renmai ned a genuine issue of
material fact concerning whether the limtations period on the
remaining clainms was tolled by adverse dom nation.® The case thus
went to trial on March 13, 1994, on the issues of liability and

adverse dom nation only. In response to interrogatories, the jury

3Citing FDIC v. Dawson, 4 F.3d 1303, 1307 (5th Gir.1993)
(hol ding that such clainms "sound in tort"), cert. denied, ---
Uus. ----, 114 S.Ct. 2673, 129 L.Ed.2d 809 (1994), the district
court concluded that the FDIC s breach of contract claimsounded
intort and was therefore al so governed by Texas's two-year
statute of limtations. The breach of contract claim as such,
was never submtted to the jury, and there is no i ssue on appeal
regarding it.



found that Henderson had been grossly negligent and had breached
his fiduciary duties to Hone and Sout hl and, thereby causing themto
incur $7 mllion in damages ($5 mllion to Hone, $2 mllion to
Sout hland). The jury also found, however, that a majority of the
Honme and Sout hl and boards of directors had not adversely dom nat ed
the institutions. Based on this finding, the district court held
all the clains tine-barred and entered a take-nothing judgnent
against the FDIC on March 31, 1994.4 Thereafter, on April 11,
1994, the FDIC filed a notion for a newtrial or to alter or anend
the judgnment, which the district court denied on April 18, 1994.
On May 17, 1994, the FDIC filed this tinely appeal.
Di scussi on

Al t hough FI RREA provides a federal statute of limtations for
actions brought by the FDIC as receiver of a failed, federally
insured lending institution, that period begins to run only if the
clains acquired were still good under the applicable state statute
of limtations on the date the FDIC (or the FSLIC) was appointed
receiver. Dawson, 4 F.3d at 1307. |In other words, if the clains
acquired by the FDIC were tinme-barred under state law prior to the
date of receivership, FIRREAw || not revive them See Davidson v.
FDIC, 44 F.3d 246, 248 (5th Cir.1995). The FSLIC, the FDIC s

predecessor, was appoi nted Sout hl and' s recei ver on August 18, 1988,

“'n so doing, the district court did not, as the FDIC
suggests, sonehow set aside the jury verdict. The judgnent in
this case was based entirely on the jury's express determ nation
that a mpjority of the Honme and Sout hl and boards did not
adversely dom nate the institutions.
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and Hone's on Decenber 22, 1988.° See supra note 1. We nust
deci de whether, on these two dates, the clains acquired by the
FSLI C were barred under Texas | aw.

It is undisputed that the unsound banki ng practices involved
in this suit ended no later than sonme tine in 1985 and that, as a
result, the clains agai nst Henderson accrued at that tinme. Dawson,
4 F.3d at 1308.° It is also undisputed that the applicable state
statute of limtations is two years and that the FSLIC becane
receiver nore than two years after the clains' accrual. See
Tex.Cv.Prac. & RemCode Ann. § 16.003(a) (Vernon 1986).
Therefore, unless the statute of limtations was tolled, the FDIC s
claims were tinme-barred under Texas |law when the FSLIC was
appoi nted receiver, and they cannot be revived by FlIRREA See
Davi dson, 44 F.3d at 248. The FDIC maintains that, even if the
claims were tine-barred under state |law, a new federal |aw has
since resuscitated them |Inthe alternative, the FDI C asserts that
the clainms were not tine-barred under Texas |aw because the

two-year statute of limtations was tolled by adverse dom nati on

SFIRREA' s statute of Iimtations for tort clains acquired by
the FDIC as receiver is either three years or the applicable
state | aw period, whichever is longer. See 12 U S.C. 8§
1821(d)(14). The federal limtations period begins the date the
FDIC (or its predecessor, the FSLIC) is appointed receiver or the
date the cause of action accrues, whichever is later. 1d. The
FDI C brought this action on August 16, 1991, two days short of
three years fromthe date the FSLIC was appoi nted receiver of
Sout hl and.

The clainms in this case accrued when the | oans were
approved. RTC v. Seale, 13 F.3d 850, 852 (5th Cr.1994).
Al t hough not all the precise approval dates are in the record, it
is undisputed that all eight transactions were approved sonetinme
in 1984 or 1985.



Specifically, the FDIC conplains that the district court erred in
refusing its proposed instruction on a conpeting theory of adverse
dom nation, the so-called conplete dom nation theory, which, the
FDI C contends, was supported by the evidence in this case. e
consi der these contentions in turn.
| . Riegle-Neal Act
On Septenber 29, 1994, four nonths after the FDIC filed its
notice of appeal in this case, President Clinton signed into |aw
the Ri egl e-Neal Interstate Banking and Branching Efficiency Act of
1994, Pub.L. No. 103-328, § 201, 108 Stat. 2368 (1994) (the Act).
Section 201(a) of the Act anends section 11(d)(14) of FIRREA, 12
US C 8§ 1821(d)(14), by providing the follow ng new subsecti on:
"(C) Revival of expired State causes of action.—
(i) I'n general.—+n the case of any tort claimdescribed
in clause (ii) for which the statute of limtation
appl i cabl e under State laww th respect to such cl ai mhas
expired not nore than 5 years before the appoi ntnent of
the Corporation as conservator or receiver, the
Corporation may bring an action as conservator or
recei ver on such claimw thout regard to the expiration
of the statute of limtation applicable under State | aw
(ii) Cains described.-Atort claimreferred to in clause
(i) isaclaimarising fromfraud, intentional m sconduct
resulting inunjust enrichnent, or intentional m sconduct
resulting in substantial loss to the institution."™ 12
US C 8§ 1821(d)(14)(0O.
The FDI C argues that this Act revives any clains that were barred
when acquired by the FSLIC. Henderson counters that the statute,
by its terns, is inapplicable to these clains. Thus, although al
the FDICs <clains sound in tort and although none becane
ti me-barred under Texas law nore than five years before the FSLIC s
appoi ntnent as receiver, we nust still decide whether these tort
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clains are the type described by the Act-whether, in other words,
they are clainms "arising front fraud or intentional m sconduct
("resulting in unjust enrichnent" or "substantial loss to the
institution"). Id.

The FDI C neither brought nor tried this case on a theory of
fraud or any other intentional wongdoing. Not in its original
first anmended, or second anended conplaint, nor in the pre-trial
order, did the FD C ever assert theories of fraud or other
intentional m sconduct, nor did it request jury instructions or
obtain a jury finding on any such theory. Indeed, in oppositionto
t he possi bl e adm ssion of evidence of Henderson's honest character
(or any ot her character evidence intended to show that he "was not
a crook"), the FDIC expressly disclained that it had brought a
claimof fraud. Even if we were to agree with the FDI C that the
"arising under" |anguage of section 201 indicates that its
applicability does not strictly depend on "the formof the FDIC s
conplaint,” we still cannot say that Henderson did in fact engage
in intentional wong-doing, because the jury nmade no findings to
that effect. Regarding liability, the jury was instructed only on
the theories of gross negligence and breach of fiduciary duty.
Under either theory, the jury could obviously have found liability
for acts that were neither intentional nor fraudul ent.

Nevertheless, the FDIC relies heavily on evidence that

Hender son used the associations to fund his enjoynent of "l uxury



autonobiles and aircraft."’ Al t hough sone such evidence was
admtted at trial, the FDI C has never asserted to what extent, if
any, these alleged acts damaged Hone or Southl and. Nor did the
FDI C ever pray—+n the pl eadings, pre-trial order, or otherw se—for
any relief fromthis alleged msconduct. At all tines, the FD C
has focused excl usively on Henderson's acts and om ssions relating
only to eight specific |oan transactions. | ndeed, at trial, an
FDI C wi t ness was asked to testify concerning "the damages that the
FDIC has clained in this case." As both counsel and the w tness
made explicit, these damages were exclusively | osses suffered as a
result of the "eight targeted |oan transactions ... that we are
here today on." W also note that during cl osing argunent, counsel
for the FDIC asked the jury to consider in its deliberations an
exhibit that listed the eight | oans at issue and the danages, to
the penny, suffered as a result of their default. This exhibit
reflects no other damages. Finally, the jury interrogatories on
liability asked nerely if Henderson had been grossly negligent or
had breached his fiduciary duty "with regard to any of the
transactions at issue in this case"; the only transactions
referred toin the jury instructions are the eight | oans. W thus
reject any after-the-fact suggestion by the FDIC that it ever
sought recovery for, or asked the jury to nmake findings on, these
all eged acts of intentional m sconduct.

In short, there is nothing about the jury's verdict which

The first nmention of such acts appears in the FDIC s second
anended conpl ai nt.



could be said to establish that Henderson acted intentionally.® It
is sinply not enough for the FDIC to hypothesize that the jury
coul d have found that Henderson so acted. The FDIC failed to seek
such a finding, and we reject its suggestion at oral argunent that
this failureis justified by the post-trial passage of section 201.
What ever retroactive effect the Act has, it has it for both sides.
Accordingly, we hold that by its terns section 201 does not apply
to the clains brought by the FDIC in this case. Accordingly, we
need not consider Henderson's alternative contentions: t hat
section 201 of the Act violates the Tenth Amendnent and that it
does not apply retroactively to suits filed before the statute's
enact nent .
1. Adverse Dom nation

We turn now to the FDIC s alternative contention—that the
district court erred in refusing its proposed instruction on a
conpeting theory of adverse domnation. W review wth deference
atrial court's refusal to give a proposed instruction. Treadaway
v. Soci ete Anonyne Loui s-Dreyfus, 894 F. 2d 161, 167 (5th G r. 1990).
As a threshold matter, the conplaining party nmust show that its
proposed instruction correctly states the law. 1d. If it does, we
must then determ ne whether the charge as given was accurate or
m sl eading. A judgnent wll be reversed only when the charge as a

whol e | eaves us with a "substanti al and i neradi cabl e doubt whet her

8The quantum of damages actually awarded in this case ($7
mllion out of over $34 mllion sought) also undercuts the FDIC s
suggestion that the jury's verdict on liability inplies that it
found Henderson's acts especially culpable or that it awarded
damages not specifically sought.



the jury has been properly guided in its deliberations.” FD Cv.
Mjalis, 15 F. 3d 1314, 1318 (5th Cr.1994) (citations and quotation
marks omtted). |If we are convinced, after review ng the record as
a whole, that the district court's failure to include the
instruction did not affect the outconme of the case, then the
judgnment will not be reversed. |d.

The proposed instruction in this case concerns the FDIC s
asserted state | aw rul e of adverse dom nation. Adverse dom nation
is a comon |aw doctrine used to toll limtations on a corporate
action while the corporation is controlled by those culpably
involved in the wongful conduct on which the action is based.®
See RTC v. Fleischer, 826 F.Supp. 1273, 1276 (D. Kan.1993); see
generally J. Wlkie, Jr., FDICv. Dawson: The Fifth Grcuit Reins
i n Bank Regul ators' Enforcenent Ri ghts Under FI RREA, 69 Tul. L. Rev.
288, 290-92 (1994). It is often said that the doctrine "rests on
the theory that if the wongdoers controlled the corporation ...
there woul d consequently be no one to sue them" 3A Stephen M
Fl anagan & Charles R P. Keating, Fletcher Cycl opedia of the Law of
Private Corporations 8§ 1306. 20 ( Supp. 1994) [hereinafter Fl etcher ].
We have enphasi zed that one rationale for the doctrine is "that a
wr ongdoi ng corporate officer or director will seek to hide his or
her wongful conduct fromthe corporation.” Shrader & York, 991
F.2d at 227, see Dawson, 4 F.3d at 1310, 1312-13.

Rel ying on the only Texas case to address this issue, Allen v.

°l n Dawson, we held that state tolling principles control
federal courts' application of state statutes of limtation. 4
F.3d at 1308-009.
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W kerson, 396 S.W2d 493 (Tex.CG v. App. -Austin 1965, wit ref'd
n.r.e.), this Court in Dawson determ ned that adverse dom nation
has been recogni zed in Texas as an equitable tolling doctrine that
suspends the running of limtations while the corporation conti nues
under the dom nation of the wongdoers, who are the adversaries of

the action. 4 F.3d at 1309-10. (bserving that the doctrine is

"very narrow," id. at 1312, we determ ned that Texas follows the
"majority test," one of tw general versions of the adverse
dom nation doctrine. 1d. at 1310. Under the majority test, if a

majority of the board of directors are cul pably involved in the
al l eged wongdoing, then we assune that the corporation was
adversely dom nated and was thus unable to pursue a direct action
agai nst the wongdoing directors.® |n other words, although the
| aw usual |y presunes that directors will exercise their fiduciary
duties and sue on behalf of the corporation when it is wonged,

that presunption is reversed when a mjority of the board is

0\W¢ note that a Texas corporation nmay sue a cul pabl e
officer or director if a majority of the board of directors
"present at a neeting in which a quorumis present" agrees to
bring suit (unless a greater nunber is required by the articles
of incorporation or bylaws). Tex.Bus.Corp.Act Ann. art. 2.34
(West Supp.1995). A quorumrepresents a majority of the total
directors unless the articles of incorporation or bylaws provide
otherwise. In no event, however, may a quorum be | ess than
one-third of the total nunber of directors. |Id. Texas-chartered
banks, noreover, nust at all tinmes have at |east five directors.
Tex. Rev.Civ. Stat. Ann. art. 342-404 (West 1973 & Supp. 1995).
Finally, we note that an officer of the corporation may be
aut hori zed to sue on behalf of the corporation if the bylaws or
the directors grant himsuch authority. |Id. art. 2.42(B)

Valley v. International Properties, Inc. v. Brownsville Savings
and Loan Association, 581 S.W2d 222, 227 (Tex. G v. App. —€or pus
Christi 1979, no wit) (an officer has no authority "to conduct
litigation for the corporation"” absent a grant of such authority
by the bylaws or a directors' resolution).

11



cul pably involved in the all eged wongdoi ng. Dawson, 4 F.3d 1309-
11. The statute of limtations is thereby tolled until a majority
of the directors is disinterested and infornmed of the w ongdoi ng.
| d.

Although it is not necessary to sue a majority of the board to
obtain a finding of adverse dom nation, the plaintiff still bears
the burden of proving the culpability of a mgjority of the board
menbers during the relevant tine period. Dawson, 4 F.3d at 1311
(holding that the majority rule does not shift onto the defendant
"the burden of proving that a mpjority of the board was not
cul pable"). In so doing, the FDI C nust establish that the cul pable
directors are guilty of nore than nere negligence or even gross
negligence; it nust show that they have actively participated in
fraud or other intentional wongdoing with regard to the clains at
i ssue. RTC v. Acton, 49 F.3d 1086, 1091 (5th Cr.1995). Pr oof
that a mpjority of the board is actively and purposefully engaged
in the wongdoi ng reverses the presunption that infornmed directors
W ll induce the corporation to sue cul pable ones and thereby
establishes that the institutions are domnated by directors
adverse to the clains in question. Cf. Gaubert v. United States,

885 F. 2d 1284, 1291 (5th G r.1989) (noting the presunption in Texas

that the directors will exercise good business judgnent in their
managenent of the corporation); Fletcher 8 990 (noting the
presunption that directors will properly run the corporation).

1The law in Texas on derivative actions reflects the
presunption that directors will, when appropriate, sue on behalf
of the corporation. Tex.Bus.Corp.Act.Ann. art. 5.14 (West 1980).

12



This is the majority version of adverse dom nati on.

There is, however, a conpeting rule, the so-called conplete
dom nation theory, and it is onthis theory that the FDI C sought an
instruction below. Unlike the majority test, the rule of conplete
dom nation nmay not necessarily depend on whether a nmgjority of the
board of directors is cul pable or disinterested; application my
depend i nstead on the degree of control the cul pabl e individual or
i ndi vidual s have over the entire board. However, this rule is
consi dered harder to satisfy than the majority version because it
relies on no presunption of dom nation. It demands that the
plaintiff prove "full, conplete and exclusive control in the
directors or officers charged," Dawson, 4 F. 3d at 1309, and this at
| east nmeans "that once the facts giving rise to possible liability
are known, the plaintiff nust effectively negate the possibility
that an informed stockhol der or director could have induced the
corporation to sue.” Int'l Rys. of Cent. Am v. United Fruit Co.,
373 F.2d 408, 414 (2d Cr.), cert. denied, 387 U S 921, 87 S.C

Before suing one or nore directors derivatively on behalf of the
corporation, a shareholder nust allege in the pleadings that a
demand for suit was made on the board or that such a demand was
futile. See Dodson v. Kung, 717 S.W2d 385, 390
(Tex. App. —Houston [14th Dist.] 1986, wit. ref'd n.r.e.). The
court will not sinply presune that a demand woul d be futile where
t he defendants are on, or even in control of, the board; the
plaintiff nust allege specific facts "indicating the futility of
the demand"” and prove those facts at trial. Zauber v. Mirray
Savings Ass'n, 591 S.W2d 932, 936-39 (Tex.C v. App. —bBal |l as 1979,
wit ref'd n.r.e.); accord Aronson v. Lews, 473 A 2d 805

(Del .1984); see also Fletcher § 1040. As the court stated in
Zauber, "Only when it can be shown that sonething beyond unsound
busi ness judgnent has been exercised by the board of directors,
resulting in a wongful refusal to act, will a sharehol der be
allowed to institute the suit on behalf of the corporation.” 591
S.W2d at 936 (enphasis added).

13



2031, 18 L.Ed.2d 975 (1967); see also Dawson, 4 F.3d at 1309-10.
Whet her the plaintiff can prove the effective inpossibility of suit
is the key in the conplete dom nation theory.!? Msesian v. Peat,
Marwi ck, Mtchell & Co., 727 F.2d 873, 879 (9th Cr.), cert.
denied, 469 U.S. 932, 105 S.Ct. 329, 83 L.Ed.2d 265 (1984).
In this case, the district court gave the jury the follow ng
instruction on adverse dom nati on:
"In order to prevail on any of its clains against
[ Hender son], the FDI C nust prove that a certain | egal doctrine
call ed "adverse domnation' applies in this case. The term
"adverse dom nation' refers to a situation where a majority of
the board of directors that control a savings and | oan, work
together to operate the institution in an inproper nanner.
As long as the savings and |oan is under the control of

t hese wongdoing directors, there is little possibility that
anyone could bring suit against the directors in the nane of

the savings and loan. |In such a situation, the savings and
loan is said to be adversely domnated by its board of
di rectors.

In order for you to find that the board of directors of
[ Sout hl and] and [ Hone] adversely dom nated the two financi al
institutions, you must find that, in conducting business for
the savings and loans, a majority of the directors (1) were
grossly negligent, (2) breached their fiduciary duties of due
care, loyalty, or allegiance, or (3) intentionally or
willfully engaged in wongful conduct. It is not enough to
conclude that the directors were nerely negligent."®

12Thi s conception of adverse dom nation is also sonetines
termed the "single disinterested director"” theory, under which
the plaintiff nust establish that there is "no one with know edge
of facts giving rise to possible liability who could or woul d
have i nduced the corporation to bring an action."” Hecht, 635
A 2d at 403; see also Bryan, 902 F.2d at 1523.

13At the time the district court instructed the jury on the
| evel of culpability required of the wongdoing directors, we had
not yet decided Acton. |In Acton, we determ ned that, before the
majority test theory of adverse dom nation will apply, the
plaintiff nust prove that the directors actively engaged in

14



Thi s charge was cl early nodel ed on our decision in Dawson, where we
stated that Texas law was in accord with the majority version of
adverse dom nation. The district court's charge tracks Dawson by
turning the applicability of adverse dom nation on the cul pability
vel non of a majority of the corporation's board of directors.

After this charge, and in response to interrogatories, the
jury found that a majority of the directors of Hone and Sout hl and
had not adversely dom nated the institutions during the rel evant
period.* The FDI C, however, does not dispute the accuracy of the
district court's given instruction on adverse dom nation or the
jury's findings in response to it. | nstead, the FDI C maintains
t hat the charge was i nconpl ete because it did not allowthe jury to
consider, inthe alternative, the follow ng instructi on proposed by
t he FDI C

"The adverse dom nation doctrine may al so apply if a def endant

exercised full, conplete, and exclusive control of the
financial institution so as to prevent it frompursuing its

i ntenti onal wongdoi ng; gross negligence, in other words, does
not rise to the level of culpability required to raise the
presunption of dom nation under the majority test. 49 F.3d at
1091.

4The jury was required to answer the follow ng two
guesti ons:

"Do you find, froma preponderance of the evidence,
that a mpjority of the board of directors adversely
dom nated [Hone] from 1984 to Decenber 26, 19867?"

"Do you find, froma preponderance of the evidence,
that a mpjority of the board of directors adversely
dom nated [ Sout hl and] from 1984 to August 18, 19867?"

The Decenber 26, 1986, and August 18, 1986, dates represent
two years exactly fromthe date of the FSLIC s appoi nt nent
as receiver of Hone and Sout hl and, respectively.
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| egal rights against the defendant. FDI C v. Dawson, 4 F.3d
1303 (5th Gr.1993); see also RTCv. Seale, [13 F. 3d 850 (5th
Cir.1994) ]. |If [Henderson] adversely dom nated Southl and or
Honme so as to exercise full, conplete, and exclusive control
over the associations up until at |east tw years before the
respective association failed, the FDIC s | awsuit was tinely."
(citations omtted).
Thi s proposal purports to state the conpl ete dom nation theory of
adverse domi nation.?®
We begin by noting that the FDI C has not cited, nor can we
find, any Texas decision in which the court has tolled limtations
because of a single director's conplete dom nation of the wonged
cor porati on. | ndeed, in Dawson, after reviewng the only Texas
case ever to consider adverse dom nation, we determ ned that Texas
followed the majority rule, suggesting that it did not followthis
conpeting theory. 4 F.3d at 1310; accord FDIC v. Howse, 736
F. Supp. 1437, 1441 (S.D. Tex. 1990). Mor eover, a recent,
wel | -reasoned district court opinion, RTC v. Bright, 872 F. Supp.
1551, 1562 (N.D.Tex.1995), determ ned on sumrary judgnent that
Texas law required the plaintiff to prove the culpability of a

board majority, rejecting the RTC s attenpt to establish adverse

dom nation by show ng actual control of the three defendants, who,

5On the basis of this instruction, the FDI C apparently
proposed the following jury interrogatory:

"Did [ Henderson] exercise such full, conplete, and

excl usive control of Southland so as to prevent it from
pursuing its legal rights against [Henderson] through
at | east August 18, 19867"

The FDI C makes no nention of this interrogatory in its brief
nor anywhere indicates how it may affect the legitinmacy of
its proposed instruction. W therefore confine our analysis
to the text of the instruction as cited and relied on by the
parties.
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al t hough together a nunerical mnority of the board, collectively
controlled 96% of the bank's stock

Nor do we find persuasive support for a theory of conplete
domnation in Allen, the decision of the Texas court of appeals
interpreted in Bright and Dawson. There, the defendant was the
single cul pable director and only one of four board nenbers, but
controlled 80% of the corporation's capital stock and was al one
considered the owner of the bank by its bookkeeper. Allen, 396
S.W2d at 496, 499. The court stated that running of the statute
of limtations on a corporate claimagainst a director concerning
his corporate actions required that a majority of the board have
notice (in the sense of know edge of facts sufficient to put one
under a duty to inquire) of, and be disinterested in, the
chal l enged transactions. |d. at 500. Although there is broadly
wor ded | anguage in Allen that mght be read to support a theory of
conplete dom nation, that |anguage is dicta because the court
clearly did not consider evidence of Allen's conplete control of
the corporation adequate to warrant tolling thelimtations period.
See Bright, 872 F.Supp. at 1565. We therefore cannot say that
Texas has adopted the theory here advanced by the FDI C

Even assum ng that Texas would follow a conpl ete dom nati on
theory of adverse domination in addition to the majority test, we
believe that the FDICs proposed instruction represents an
i nadequate and inconplete statenent of the rule as we understand
it. It is inadequate partly because it is too abstract, and such

instructions are disfavored. See Turlington v. Phillips Petrol eum
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Corp., 795 F.2d 434, 443 (5th Cr.1986); 9A Charles AL Wight and
Arthur R Mller, Federal Practice and Procedure 8§ 2556 (1995)
("[A] bstract charges typically are not favored by the federa

courts. ... [T]he courts have shown a distinct preference,

particularly in conplex cases, for instructions that relate the | aw
to the evidence presented by the parties.").

At the very least, the proposed instruction is msleading
because it fails to instruct the jury that it nust find, and that
the FDI C nust prove, that Henderson not only exercised full and
conplete control over the directors, but also that but for this
control the directors would have pursued a direct action against
hi mon the transactions at issue.® Total control al one—essentially
the only required finding under the critical portion of the FDIC s
proposed instruction—does not "negate the possibility that an
i nfornmed stockhol der or director could [or woul d] have induced the
corporation to sue." Int'l Rys. of Cent. Am, 373 F.2d at 414;
see Dawson, 4 F.3d at 1309-10. It is presuned that board nenbers
w || adhere to their fiduciary duties. See Dawson, 4 F.3d at 1311

1A parsing of the instruction's | anguage exposes additi onal
defects. The critical portion of the instructionis its second
sentence, in which the FDI C posed the followng test: "If
[ Hender son] adversely domi nated the institution so as to exercise
full, conplete, or exclusive control over the associations up
until at least two years before the respective associ ations
failed, the FDIC s lawsuit is tinely." This instruction is
sonmewhat confusing, alnost tautological, as it essentially states
that, if Henderson adversely dom nated the institutions during
this time, the clains are tinely. The issue for the jury,
however, is not the legal conclusion that the clains are or are
not timely, but the factual issue whether dom nation occurred;
the instruction should therefore have focused on the factual
findings that predicate a conclusion of adverse dom nati on—an
i ssue we discuss in nore detail bel ow
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In the absence of a majority of sufficiently cul pable directors,
this presunption cannot be overcone w thout a finding, which the
FDIC s proposed instruction failed to require, that clearly ties
Henderson's control of the boards specifically to the directors'’
effective inability to bring suit on the particul ar transacti ons at
i ssue—w thout a finding in other words that the directors woul d
have brought an action but for the defendant's conpl ete exerci se of
control over them?'’

The FDI C argues, however, that either of two theories supports
the adoption of a conplete dom nation rule of adverse dom nati on,
pointing to two situations in which a director with conplete
control could use his authority to negate the possibility of suit.
The first is the concealnent of the wongdoing from the other
directors. Significantly absent, however, from the FDC s
pl eadings are allegations that Henderson used his authority to

conceal fromthe board the facts concerning his wongdoi ng on the

Y"The FDIC s general and overly abstract conception of
conplete domnation is inplicit in its pleadings on this issue,
in which it alleged that Henderson, as the chief officer and
director of Hone and Sout hl and and as the major stockhol der of
Honme, "picked other nenbers of the boards of directors and hired
enpl oyees[,] supervised virtually every aspect of the business
affairs of both [Southland and Hone], including their day-to-day
activities[, and] supervised commercial |oan approval." Although
a jury could find, if these allegations were proved, that
Henderson's authority at Hone and Sout hl and was full and
conplete, it does not follow that he used this authority to
negate the possibility of a corporate action against him In
ot her words, the fact of a director's conplete control as a
general matter is not so critical as how he actually exercised it
in respect to barring possible recovery on the particular clains
at issue.
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eight loans at issue'®even though, at oral argunent, the FD C
asserted that the adverse domnation in this case mainly resulted
from Henderson's control over the facts concerning his wongdoi ng
and his consequent ability to conceal them Although we recognize
that the risk of concealnent is a principal rationale behind the
general theory of adverse dom nation, see Shrader & York, 991 F. 2d
at 227, Texas | aw already adequately prevents a dom nant director
from benefiting from such deliberate acts wunder the tolling
doctrine of fraudul ent conceal nent. Texas courts have recognized
fraudul ent conceal nent as an affirmative defense to limtations
that the plaintiff nust plead and prove. WMatter of Placid G| Co.,
932 F. 2d 394, 399 (5th G r.1991); Waver v. Wtt, 561 S.W2d 792,
793 (Tex.1977) (per curiam. See also J.C. Kinley Co. v. Haynie
Wre Line Serv., Inc., 705 S.W2d 193, 198 (Tex. App. —Houston [ 1st
Dist.] 1985, wit ref'd n.r.e.).

The FDI C essentially asks this Court to rule that Texas woul d
be willing to presune fromthe director's nere control the fact of
i ntentional conceal nent; as Texas |aw nmakes pl ain, however, such
must be pl eaded and proved to the satisfaction of the jury. Even
assumng that Texas would supplenent its already existent

protections against fraudul ent conceal nent, we believe that the

8] ndeed, the evidence at trial strongly undercuts the
assertion that Henderson deliberately conceal ed such information.
At various tinmes during the relevant period, the directors at
bot h Sout hl and and Hone recei ved and consi dered numnerous
i ndi cations from bank exam ners that the institutions were
engaging in high-risk loans in violation of federal regul ations,
such as | oans-to-one-borrower lending limts and | oan
underwiting controls.
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jury would still have to find that the defendant in fact used his
conplete authority to actually conceal his wongdoi ng fromthe rest
of the board. In this case, however, neither the proposed
instruction nor the pleadings nake any nention of conceal nent.
See, e.g., Bright, 872 F. Supp. at 1568-70 (RTC s pl eadi ngs al | eged
that the Texas statute of I|imtations was tolled by adverse
dom nation, the discovery rule, and fraudul ent conceal nent). Even
if the state were to adopt sone theory of conplete dom nation, we
cannot agree that the proposed instruction would properly state the
I aw.

According to the FDI C, conplete dom nation m ght also occur
when the directors knew of the cul pable director's wongdoi ng but,
because of his exercise of control over them would not bring
suit.® Once again, however, if this were the FDIC s theory inthis
case, its proposed instruction was deficient for failing to include
a requirenent that there be found a factual, causal connection
bet ween Henderson's alleged control and the boards' failure to
bring suit. That Henderson generally had full control of the
associ ations and that the boards failed to bring an acti on agai nst

hi mdo not, standi ng al one, show adverse dom nation; the jury nust

9The conpl ete dom nation theory of adverse dom nation
presunmes a board with nore than one director. |If there is only
one director and that director is culpably involved in the
al l eged wong, then the majority test would apply, and dom nation
of the corporation would be presuned so long as that director
mai nt ai ned sole control. Here, Henderson was alleged to be the
only director of Southland for a short period of tinme until 1985.
The FDI C, however, did not seek a separate jury finding on
adverse dom nation during this period—presunably because the
tolling of this entire period would still be inadequate to nake
the clains tinely.
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link these two facts—here wth the theory that the director
exercised his control to actually cause infornmed directors not to
bring suit against him?2 Mreover, it cannot be enough for the
plaintiff sinply to allege that the defendant has, in the past,
t hr eat ened i ndi vi dual board nenbers or prevented themfrom sonehow
acting. Nor can it be adequate sinply to show that the cul pable
director had the ability to control the board because, for exanple,
of his power to fire or renpve infornmed directors;? otherw se

limtations would never run against a corporation where the
cul pabl e director or officer is also the majority sharehol der. The
general subservience or acqui escence of the non-cul pable directors
to the cul pable director cannot al one rebut the presunption that
the non-culpable directors wll put the interests of the
corporation above their own; that is, that they wll exercise
i ndependent judgnent. At the very |least, therefore, the plaintiff
woul d have to show, and the jury find, that the cul pable director

actually caused a board majority to abdicate their responsibility

2ln this case, there was sinply no evidence to support
anything but the nere possibility that Henderson coul d have
exerci sed such control. There is, for instance, no evidence that
any directors considered suing on these transactions but did not
because Henderson threatened to renove or fire them (or because
the directors feared that).

2lFor instance, in this case, the FDI C presented sone
evidence at trial that Henderson threatened to fire an enpl oyee
and director of Southland, Dennis Newsom who had questioned his
instructions to nake wire transfers from Southl and to Hone.
Anot her Sout hl and board nenber and enpl oyee, Kathy Fl em ng,
testified that she felt it would be "out of place" for her to
guestion Henderson in front of the board.
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to sue on the particular transactions in question.??

Finding no reversible error inthe district court's refusal to
include the FDIC s proposed instructioninits charge to the jury,
we hol d that the district court was correct to enter a take-nothing
judgnent on the jury's verdict against the FD C

Concl usi on
The judgnent of the district court is

AFFI RVED.

22\When non-cul pabl e directors know of w ongdoing but will
not bring suit against the responsible director or officer, those
directors may have breached fiduciary duties they owe to the
institution. W cannot, however, sinply presune fromthe
cul pable director's general full control that inforned,
non-cul pable directors will not do their duty and sue. To take
advant age of that presunption, the defendant nust at |east follow
the majority test and adequately prove the culpability of the
board majority. Qur reluctance to read the conplete dom nation
theory expansively is informed by Dawson: "[I]t could al nost
al ways be said that when one or two directors actively injure the
corporation, or profit at the corporation's expense, the
remai ning directors are at | east negligent for failing to

exercise "every precaution or investigation.' |f adverse
dom nation theory is not to overthrow the statute of limtations
conpletely in the corporate context, it nust be limted...." 4

F.3d at 1312.
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