IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

SN
No. 94-40368

SN
UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

JEROVE ARTHUR CHAVI S,
Def endant - Appel | ant.

S$3333333333111333))))))))Q

Appeal fromthe United States District Court for the
Eastern District of Texas

SOIIIIIMIIIIIIID N
(March 17, 1995)
Bef ore KING GARWOOD and BENAVI DES, Circuit Judges.
PER CURI AM
Def endant - appell ant Jeronme Arthur Chavis (Chavis) was
convicted, followng a jury trial, of possession on August 26,
1992, of cocaine with intent to distribute it, contrary to 21
US C 8§ 841(a)(1), and was sentenced therefor to seventy nonths'
i nprisonnment and a five-year term of supervised rel ease. About
11: 00 p.m on the evening of August 26, 1992, Chavis was the driver
and sol e occupant of a car headed east on Interstate 10 in Orange
County, Texas, and was stopped by a Texas Departnent of Public

Safety Oficer who observed him change |anes without a signal,

contrary to Texas law. The vehicle was subsequently searched by



the officer at the site of the stop, and a piece of luggage inits
trunk was found to contain sonme 2.5 pounds of cocaine. This was
the basis of the prosecution. Chavis noved to suppress the fruits
of the search, contending that it violated his Fourth Amendnent
rights. Followng a pretrial evidentiary hearing, the district
court overruled the notion. United States v. Chavis, 841 F. Supp.
780 (E.D. Tex. 1993). Chavis now appeals his conviction and
sentence, conplaining only of this ruling.

As Chavis correctly points out, the district court erred in
pl aci ng the burden of proof on him ld. at 782. Chavi s had
established, and it was al ways undi sputed, that the stop and search
were without a warrant. He had al so adequately shown standi ng, and
that, too, was never contested. In these circunstances, "'the
burden shifts to the governnment to justify the warrantless
search.'" United States v. Roch, 5 F.3d 894, 897 (5th Cr. 1993)
(quoting United States v. De La Fuente, 548 F.2d 528, 533 (5th
Cr.), cert. denied, 97 S.C. 2640 (1977)). The district court's
fi ndi ngs hence may have been i nfluenced by an erroneous vi ew of the
I aw.

We accordingly vacate Chavis' conviction and sentence and
remand to the district court to redeterm ne the suppression issue
under the correct burden of proof. If in doing so the court
overrules the notion, it shall reinstate the conviction and
sentence, and Chavis may again appeal (if the court grants the
nmoti on, the governnent may appeal). See United States v. Robi nson,
625 F.2d 1211, 1220-21 (5th Cr. 1980); United States v. Karnman
849 F.2d 928, 932 (5th Cr. 1988). On remand the district court
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maysQi ndeed, shoul dsQreopen the suppression hearing to allow
addi tional evidence.! It should al so address the "good faith" rule
of United States v. DelLeon-Reyna, 930 F.2d 396, 401 (5th Cr.
1991), particularly as it maght relate to the length of the
detenti on.

The conviction and sentence are VACATED, and the cause is

REMANDED f or further proceedi ngs consistent herew th.

. We note that O ficer Davis who stopped Chavis testified that
he radi oed for informati on on Chavis personally and on his vehicl e,
and that when, not long after the stop, he asked, and Chavis
declined, perm ssion to search the vehicle, he had received back
information on Chavis hinself but not on the vehicle. Severa
m nutes thereafter, at the call of Davis, other officers arrived
wth a narcotics-sniffing dog who ultinately alerted to the
vehicle. Davis was never askedsSQand never statedsQwhether by this
time he had heard back concerning the vehicle. Cf. United States
v. Shabazz, 993 F.2d 431, 437 (5th Cr. 1993). As the district
court observed, "the record does not specify when the conputer
check on the car's registration was conpleted.” Chavis at 783.
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