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Before DAVIS, JONES, and EMLIO M GARZA, Circuit Judges.
EMLIOM GARZA, Crcuit Judge:

Lucius Breeland Il appeals fromhis conviction for possession
of an unregistered firearmin violation of the National Firearns
Act, 26 U.S.C. § 5861(d) (1988). Finding no reversible error, we
affirm

I

Loui siana State Trooper David Desorneaux stopped Breel and on
I nterstate H ghway 10, and after discovering that Breel and di d not
have a driver's |license, he placed Breel and under arrest. Trooper
Desorneaux then called a wecker to towthe vehicle to a pound and,

pursuant to Louisiana State Police policy, conducted an inventory



search of the vehicle. Wen he opened the vehicle's tailgate, he
di scovered two weapons: a punp-action shotgun designed to | ook
li ke a machine gun, and a sawed-off double barrel shotgun, the
stock of which had been converted into a pistol grip.

A federal grand jury indicted Breeland on two counts. I n
Count One, Breel and was charged with possessi on of an unregi stered
sawed- of f shotgun in violation of 26 U S.C. § 5861(d), and in Count
Two, he was charged with transportation of a firearm whil e under
indictment for a crinme punishable by inprisonment for a term
exceeding one year in violation of 18 U S. C 8§ 922(n) (1988)
After a brief trial, ajury found Breeland guilty on Count One and
not guilty on Count Two.

Breel and now appeal s, contending (1) that the district court
erroneously denied Breeland's notion to suppress the sawed-off
shot gun recovered fromhis vehicle, (2) that Breel and' s sawed-of f
shotgun did not neet the definition of a "firearnm in 28 U S. C
§ 5845(a) (1988), (3) that the prosecutor's statenents during his
cl osi ng argunent anounted to prosecutorial m sconduct, and (4) that
the district court deprived Breeland of his right to counsel when
it refused to allow himto discharge his appointed counsel and

obt ai n new appoi nted counsel .?

1 In addition, Breeland' s counsel contends that the district court

erroneously deni ed his notion for excess conpensati on under the Crimnal Justice
Act, 18 U. S.C. 3006A(d)(3) (1988). W do not reach this issue because it is not
properly raised in an appeal fromthe defendant's conviction. See United States
v. Todd, 475 F.2d 757, 759 n.3 (5th Gr. 1973); United States v. Sullivan, 456
F.2d 1273, 1275 (5th Gr. 1972).
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I
A

Breel and appeals from the district court's denial of his
nmotion to suppress the sawed-off shotgun, arguing that Trooper
Desornmeaux i nproperly stopped Breeland's vehicle. The governnment
may not use evidence obtained in violation of the Fourth
Amendnent ' s prohi biti on agai nst unreasonabl e searches and sei zures
to prove a defendant's guilt at trial. United States v. Thomas, 12
F.3d 1350, 1366 (5th Cir.) (citing Weks v. United States, 232 U S.
383, 398, 34 S. . 341, 346, 58 L. Ed. 652 (1914)), cert. deni ed,
___US __, 114 S C. 1861, 128 L. Ed. 2d 483 (1994). A police
officer's brief investigatory stop of a vehicle and its driver does
not violate the Fourth Anendnent provided it is based on "the
“reasonabl e suspicion' that the person is engaged or is about to be
engaged in crimnal activity." United States v. Tellez, 11 F.3d
530, 532 (5th CGr. 1993) (citing Terry v. Chio, 392 U S. 1, 21-22,
88 S. . 1868, 1879-80, 20 L. Ed. 2d 889 (1968)), cert. deni ed,
US|, 114 S. C. 1630, 128 L. Ed. 2d 354 (1994). Such
crimnal activity includes traffic violations. Thomas, 12 F. 3d at
1366; United States v. Shabazz, 993 F.2d 431, 434-35 (5th Gr.

1993).
The district court denied Breeland' s notion to suppress based
on the Report and Recommendation of a United States Magistrate
Judge. The magi strate judge determ ned that Trooper Desorneaux's

i nvestigatory stop was proper because before he initiated the stop
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he observed that the vehicle was emtting excessive snoke and t hat
the vehicle's tail |ight was defective. Breel and contests the
magi strate judge's finding, adopted by the district court, that
Trooper Desorneaux observed the defective tail |I|ight before
initiating the stop.?2 "In reviewing a district court's ruling on
a notion to suppress evidence based on testinony at a suppression
hearing, we nust accept the district court's factual findings
unl ess they are clearly erroneous or are i nfluenced by an incorrect
view of the law." United States v. Garcia, 849 F.2d 917, 917 n.1
(5th CGr. 1988). W viewthe evidence in the |light nost favorable
to the Governnent, the party that prevailed below, id., and if the
magi strate judge's account of the evidence is "plausible in Iight

of the record viewed inits entirety," we nmay not reverse, Anderson
v. Gty of Bessener City, 470 U.S. 564, 574, 105 S. C. 1504, 1511
84 L. Ed. 2d 518 (1985).

The nmagistrate judge held two evidentiary hearings on

Breeland's notion to suppress. After the first, she found as
fol | ows: "Having considered the substance of the testinony
offered, and the credibility of the wtnesses, | find that the
of fi cer observed an i noperable right rear tail |ight before pulling

Luci us Breel and's vehicle off the highway, and thus, that he had a

2 Breel and al so contends that his violation of Louisiana's excessive
snmoke statute, La. Rev. Stat. Ann. § 32:352C (West 1989), could not formthe
basi s of an investigatory stop because the statute is unconstitutionally vague.
W do not address the nerits of Breel and' s constitutional clai mbecause we affirm
the district court's denial of the motion to suppress based on its finding that
Trooper Desorneaux observed the defective tail light before initiatingthe stop.
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legitimate reason for pulling the vehicle off of the roadway. "3

Based on Breeland's assertion of "new evidence," the
magi strate judge conducted another evidentiary hearing. At the
second hearing, Breeland call ed ei ght wtnesses))five relatives and
three friends of relatives))to testify that the tail |ight was
wor ki ng at various tinmes, sone near the tine of his arrest. In her
Second Suppl enent al Report and Reconmendati on, the nagi strate judge
not ed that:

[T]he credibility determ nation was ultimtely narrowed

to an eval uati on of Trooper Desorneaux's testinony versus

the testinony of Lucius Breeland, Sr. [the defendant's

father] and Ray Earnest [an acquaintance of Lucius

Breeland, Sr.], the only two witnesses who testified

specifically about the condition of the vehicle

imedi ately after the defendant's arrest, and that of

Lucius Breeland, I1. Breeland, Il, testified at the

state hearing and at the hearing on June 8, 1993. Yet,

he never offered any testinony under oath as to whet her

the light was or was not operable on January 4, 1991.

Record on Appeal, vol. 2. at 299-300. The nmmgistrate judge, after
wei ghing the testinony of these various individuals, again found
t hat Trooper Desorneaux observed the inoperable tail |ight before
initiating the stop.

Breel and contends that the magistrate judge's findings are
contrary to the "great weight of evidence and testinony" because
she credi ted Trooper Desorneaux's testinony over that of the eight
W t nesses who testified on Breeland' s behalf. On appeal, however,

we nust accept the magistrate judge's findings unless they are

8 Trooper Desorneaux testified that he began follow ng the vehicle

after noticing its exhaust em ssions, but that he observed the nal functioning
tail light before initiating the stop.
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clearly erroneous. Garcia, 849 F.2d at 917 n.1. "Clear error is
especially rigorous when applied to credibility determ nations
because the trier of fact has seen and judged the w tnesses."
United States v. Casteneda, 951 F.2d 44, 48 (5th Cr. 1992). Wth
due deference to the magi strate judge's credibility determ nation,*
and viewing the evidence in the light nost favorable to the
governnent, we hold that her finding was "plausible in |ight of the
record viewed inits entirety." Anderson, 470 U.S. at 574, 105 S.
. at 1511.

Breel and al so challenges the magistrate judge's finding on
| egal grounds, asserting that it conflicted wth a "binding
stipulation of fact" Breeland entered into with the Governnent.
The stipulation to which Breeland refers i s a docunent prepared and
filed by the magi strate judge nenorializing a pretrial conference.
Init, the nmagistrate judge stated:

The following facts were stipul at ed.

On January 4, 1991, at approximately 7:25 a.m,

Trooper David Desorneaux observed a 1982 Datsun Maxi ma

st ati onwagon bearing an Al abanma |icense plate west bound

on Interstate H ghway 10 in Lafayette Parish. He
observed a great deal of snoke emtting fromthe exhaust

4 The magi strat e judge nade specific findings regarding the credibility

of Breeland' s father and Ray Earnest:
Wth respect to the testinony of Lucius Breeland, Sr., who testified
both at the state hearing in January 1991 and at the hearing on
August 30, 1993, | note that his answers were frequently evasive and
his attitude belligerent. Finally, | note with respect to the
testinony of M. Earnest that his respect for the authority of this
court is subject to question. He admitted on cross-exam nation,
inter alia, that he did not believe hinmself to be a citizen of the
United States, that he had once sent docunents to the United States
Attorney's office seeking to renounce his citizenship, that only
"positive" laws apply to him and that this Court was legitinmate "in
its rightful place . . . ."

Record on Appeal, vol. 2, at 299.
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of the vehicle and foll owed for approxi mately one-quarter
of a mle observing the vehicle. He then turned on his
lights to signal the vehicle to pull over.

At this point, a factual dispute arises. The
Gover nnent contends that Trooper Desorneaux observed an
i noperable rear tail light during the tine that the

Breel and vehicle was pulling off to the side of the
hi ghway. The defendant di sputes this contention.

Record on Appeal, vol. 1, at 97. \When Breeland objected to the
magi strate judge's first Report and Reconmendati on on the grounds
that her findings conflicted with the above "stipulation," the
magi strate judge i ssued a Suppl enental Report and Recommendation in
whi ch she stated that the parties had not stipulated to the timng
of Trooper Desorneaux's observation of the tail 1ight. As the
above- quoted | anguage nmakes clear, the parties did not stipulate
that Trooper Desorneaux observed the tail light only after
initiating the traffic stop. In fact, the parties di sputed whet her
Tr ooper Desorneaux observed the tail light at all. Consequently,
we do not decide whether, if the parties had stipulated as to the
timng of Trooper Desorneaux's observation of the tail light, the
magi strate judge woul d have been bound by that stipul ation.
B

Breel and al so chall enges the sufficiency of the evidence to
convict himon Count One of his indictnent, arguing that the weapon
produced at trial was not a "firearnl as that termis defined in

the National Firearns Act, 26 U S. C. 88§ 5801-5872 (1988).° In

5 Congress anended the National Firearnms Act in respects not rel evant

tothis case in the Violent Crinme Control and Law Enforcenent Act of 1994, Pub
L. No. 103-322, 108 Stat. 1796 § 110301, codified at 26 U.S.C A § 5802 (West
Supp. 1995).
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pertinent part, the Act prohibits the possession of a firearmthat
is not registered to the possessor in the National Firearns
Regi stration and Transfer Record. 26 U S.C 8§ 5861(d).® The
statute defines the term"firearni as, anong other things, "(1) a
shotgun having a barrel or barrels of less than 18 inches in
length; [and] (2) a weapon made from a shotgun if such weapon as
nodi fi ed has an overall length of |ess than 26 inches or a barrel
or barrels of less than 18 inches in length." 26 U S . C
§ 5845(a).” The Act then defines a "shotgun" as:

a weapon designed or redesigned, nmade or renade, and

intended to be fired fromthe shoul der and desi gned or

redesi gned and nmade or remade to use the energy of the

explosive in a fixed shotgun shell to fire through a

snoot h bore either a nunber of projectiles (ball shot) or

a single projectile for each pull of the trigger, and

shall include any such weapon which may be readily

restored to fire a fixed shotgun shell.
26 U S.C. 8§ 5845(d).

Breel and cont ends t hat t he sawed-of f shotgun produced at tri al
does not neet the definition of shotgun in 8 5845(d) because, as
nodi fied, it was not intended to be fired fromthe shoulder. This
argunent overl ooks the fact that a weapon need not be a shotgun to
meet the definition of "firearnt in 8 5845(a). Section 5845(a)(2)

provides that the term "firearm includes "a weapon nmade from a

shot gun" (enphasi s added) which, as nodified, has a barrel of |ess

6 It is undisputed in this case that Breel and's sawed-of f shotgun was

not registered to him

! It is also undisputed that Breel and's sawed-of f shotgun had a barrel

of less than 18 inches in length and an overall |ength of |ess than 26 inches.
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than ei ghteen inches or an overall length of |less than twenty-six
i nches. Breeland s weapon, as nodified, may not have been i ntended
to be fired from the shoulder,® but under § 5845(a)(2), the
relevant inquiry is whether it was made froma weapon intended to
be fired fromthe shoul der.

To this extent, we adopt the reasoning of the First Crcuit in
United States v. Cabral, 475 F.2d 715 (1st Cr. 1973). |In response
to a simlar argunent, that court held:

Appel l ant's addi ti onal argunent that the governnent was
requi red, under the indictnent, to prove that the weapon
in issue was a sawed-off shotgun "intended to be fired
from the shoulder"” nerits little discussion. The short
answer to this contentionis that Title 26 of the United
States Code, under which he was indicted, does not
contain any definition of "sawed-off shotgun,” | et al one
a definition which would require that such a weapon be
designed to be fired in a particular manner. 26 U. S C
§ 5845(d), which defines "shotgun," does contain a
provi sion that such weapons, as originally manufactured,
must be designed to be fired fromthe shoulder and it is
undi sputed that the firearm which was taken from
appellant fell wthin this definition before it was
altered. Subsection (a)(2) of the sanme provision defines
the word "firearnt as used in the indictnent as foll ows:
"a weapon made froma shotgun if such weapon as nodified
has an overall length of |ess than 26 i nches or a barrel
or barrels of less than 18 inches in length."

ld. at 720 (footnote omtted). See also United States v. Bogers,
635 F.2d 749, 751 (8th Cr. 1980) ("Appellant contends that the
weapon [ a sawed- of f shotgun] does not fit the definition of shotgun

found in 26 U S.C. § 5845(d). However, appellant was charged with

8 The stock of the shotgun had apparently been partially sawed of f and

filed down to make a pistol grip. Trooper Quy Barnett, who test-fired t he sawed-
of f shotgun, testified that he did so by holding the pistol grip in his right
hand and the forearmgrip in his left.
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illegally possessing and transferring a firearm the definition of
whi ch includes a "weapon nade from a shotgun' of |ess than | egal
l ength.").

Breel and does not challenge the sufficiency of the evidence
tending to show that Breeland's weapon was nmanufactured as a
shotgun and |ater altered, and he acknow edged at oral argunent
that the weapon had apparently been nodified. The evidence at
trial supporting this conclusion consisted of Oficer Barnett's
testinony that the stock appeared to have been sawed off and fil ed
down, and the weapon itself, the stock of which has been visibly
changed into a pistol-grip. Viewwng this evidence and al
reasonable inferences to be drawn from it in the |ight nobst
favorable to the jury's verdict, we hold that a rational jury could
fi nd beyond a reasonabl e doubt that Breel and' s weapon was (1) "nade
froma shotgun,” and (2) shorter than the dinensions provided in
8§ 5845(a)(2), thereby satisfying the definition of afirearmin the
National Firearnms Act.

C
Breeland also argues that the Governnent nade i nproper

statenents in its closing argunment.® In |light of our hol ding that

9 Breel and specifically conplains of two remarks. First, the

Governnent stated, "Now, the defense counsel says, you shouldn't find himguilty
of these firearns because he hasn't done anything bad with them he didn't rob
any place, he didn't shoot anybody. The question becones do you want the federa
governnent to wait until he's killed sonmebody with these things . . . ," at which
poi nt Breel and' s counsel objected and the court instructed the jury to disregard
the remark. Second, the Governnent ended its cl osing argunment by urging the jury
to return a verdict of guilty and stating, "To do otherwise is to put each and
everyone of us at risk. Thank you."
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Breel and's sawed-of f shotgun net the definition of firearmin 26
U S. C §5845(a)(2), the Governnent's proof that Breel and possessed
an unregi stered firearmwas overwhel m ng. ! Consequently, we hold
that the Governnent's statenents, even if inproper, were harnl ess.
See United States v. Hasting, 461 U S. 499, 511-12, 103 S. Ct.
1974, 1982, 76 L. Ed. 2d 96 (1983) (holding that prosecutorial
m sconduct was harmless in the face of overwhel m ng evidence of
guilt); see also United States v. Rodriguez, 43 F.3d 117, 124 (5th
Cir. 1995) ("To warrant reversal of a conviction, prosecutori al
m sconduct nust be so pronounced and persistent that it casts
serious doubts upon the correctness of the jury's verdict.").

We simlarly decline to reverse Breel and' s convi cti on based on
the allegedly erroneous adm ssion of Governnent Exhibit 2, a
National Firearns Registration and Transfer Record certificate
offered to prove that Breeland's firearmwas not regi stered to him
The certificate contained the erroneous statenent that the serial
nunber on the weapon had been obliterated (in fact, it had been
manuf actured wi thout a serial nunber). Even if this statenent
i nproperly prejudiced the jury, as Breel and contends, its adm ssion
was harmess in light of the overwhelm ng proof of Breeland' s
guilt. See Schneble v. Florida, 405 U. S. 427, 432, 92 S. C. 1056,
1060, 31 L. Ed. 2d 340 (1972) ("[Unless there is a reasonable

10 The only issue with respect to Count One that Breel and contested at

trial was the |legal question of whether his sawed-off shotgun was a "firearn
wi thin the nmeani ng of the Act; he did not contest any factual issues relating to
his guilt.
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possibility that the inproperly admtted evidence contributed to
the conviction, reversal is not required."); United States wv.
Tonblin, 46 F.3d 1369, 1388 (5th Gr. 1995) (hol ding that erroneous
adm ssion of inproper and prejudicial evidence did not require
reversal "because the jury would have returned a verdict of guilty
agai nst [the defendant] even w thout the prejudicial testinony");
United States v. Washington, 44 F.3d 1271, 1283 (5th G r. 1995)
(holding that any error that court may have nmade in admtting
i nadm ssi bl e evidence was harnl ess because governnent presented
overwhel m ng evi dence establishing defendant's guilt).?!
11

For the foregoing reasons, we AFFIRM Breel and's convi cti on.

1 The renai nder of Breel and's argunents are frivol ous. Breeland argues

that the district court erred in refusing to provide the jury with seven
suppl enental instructions that he offered. "W review jury instructions for
abuse of discretion." Tonblin, 46 F.3d at 1378. "The refusal to give a jury
instruction constitutes error only if the instruction (1) was substantially
correct, (2) was not substantially covered in the charge delivered to the jury,
and (3) concerned an inportant issue so that the failure to give it seriously
i mpai red the defendant's ability to present a given defense." United States v.
Penni ngton, 20 F.3d 593, 600 (5th Gr. 1994). Wth the exception of
"Suppl enental Jury Instruction No. 4," Breeland's proposed instructions are
guot ations fromcases and regul ations that are irrelevant to his conviction on
Count One. Breeland' s fourth supplemental instruction defined "shotgun" and is
identical in all relevant respects to the court's instruction. Because
Breel and's supplenental instructions were either irrelevant to Count One or
identical inall relevant respects to the court's instructions, we concl ude t hat
the court did not abuse its discretioninrejecting Breel and' s seven suppl enent al
i nstructions.

Breel and' s appeal fromthe district court's refusal to dismiss his court-
appoi nted counsel is simlarly frivolous. Breeland asked the district court for
new counsel because he believed that the Governnent had i ntim dated his appointed
counsel. Wthout citing any authority, Breeland contends that "[t]he federal
constitution guarantees a crimnal defendant the right to counsel, either
retained or appointed, which includes within its scope the right to counsel of
one's choice." W have repeatedly held that the right to counsel guaranteed by
t he Si xth Amendnment does not include the right to counsel of one's choice. See,
e.g., Yohey v. Collins, 985 F.2d 222, 228 (5th GCr. 1993); United States v.
Norris, 780 F.2d 1207, 1211 (5th Gr. 1986); United States v. Magee, 741 F. 2d 93,
94 (5th Cir. 1984).
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