United States Court of Appeals,
Fifth Grcuit.
No. 94-40265.
STATE of Texas, Petitioner,
V.

UNI TED STATES DEPARTMENT OF HEALTH AND HUVAN SERVI CES,
Respondent .

Aug. 22, 1995.

On Petition for Review fromthe United States Departnent of Health
and Human Servi ces.

Bef ore REAVLEY, KING and WENER, C rcuit Judges.

KING Crcuit Judge:

The State of Texas appeals an admnistrative order of the
Departnent of Health and Human Services denying a proposed
anendnent to its state Medicaid plan. W affirm

| . FACTUAL AND PROCEDURAL BACKGROUND

I n Sept enber of 1990, Texas submtted a proposed anendnent to
its state Medicaid plan to the Health Care Fi nanci ng Adm ni stration
("HCFA") of the United States Departnent of Health and Human
Services ("HHS"). Under this proposed anendnent, Texas sought to
expand t he Medi cai d programto cover inpatient residential chem cal
dependency treatnent for children under age twenty-one who qualify
for the Medicaid Early Periodic Screening, D agnostic, and
Treatnent program By letter dated May 2, 1991, HCFA rejected the
proposed anendnent.

The State requested reconsideration. After full briefing by

both parties and nunerous neetings, the HCFA adm ni strator upheld



the initial decision to deny the proposed anendnent. The State
then requested a formal hearing on the disapproval; after three
days of hearings, the hearing officer recomended that the deci sion
to deny the proposed anendnent be upheld. Texas appealed to the
Secretary of HHS, who, through the HCFA Adm ni strator, accepted the
hearing officer's recomendati on and i ssued an adm ni strative order
uphol ding the denial of the proposed anendnent. Texas filed a
tinmely appeal of this final adm nistrative order and the matter is
now before this court.
1. STANDARD OF REVI EW

The case at hand centers around an issue of statutory
construction. While each side argues that the "plain nmeaning" of
a certain portion of the Medicaid statute unanbi guously indicates
that Congress intended the statute to be interpreted inits favor,
we find no such "plain neaning" in the statute. HHS, as the
federal agency with expertise in overseeing the Mdicaid program
has proffered a construction of the inplicit statutory gap. CQur
task is to determ ne whether the statutory construction proffered
by HHS is valid. Under such circunmstances, judicial review is
quite limted. See Pauly v. BethEnergy Mnes, Inc., 501 U S. 680,
696, 111 S.C. 2524, 2534, 115 L.Ed.2d 604 (1991) ("When Congress,
t hrough express del egation or the introduction of an interpretive
gap in the statutory structure, has delegated policynmaking
authority to an admnistrative agency, the extent of judicial
revi ew of the agency's policy determnationsislimted."). Inthe

sem nal case of Chevron, U.S. A v. Natural Resources Defense



Council, Inc., 467 U S. 837, 104 S.Ct. 2778, 81 L. Ed. 2d 694 (1984),
the Suprene Court held that:

[t]he power of an admnistrative agency to admnister a

congressionally created ... program necessarily requires the

formul ati on of policy and the naking of rules to fill any gap

left, inplicitly or explicitly, by Congress.... Sonetines the

| egi slative del egation to any agency on a particul ar question

isinplicit rather than explicit. In such a case, a court may

not substitute its own construction of a statutory provision

for a reasonable interpretation nade by the adm ni strator of

an agency....
|d. at 843-44, 104 S. . at 2782 (internal quotations, citation and
footnotes omtted) (enphasis added). |f Congress has not addressed
the precise question at issue, "the [c]ourt does not sinply inpose
its own construction on the statute ... [r]ather ... the question
for the court is whether the agency's answer is based on a
perm ssi bl e construction of the statute.” 1d. at 843, 104 S.Ct. at
2782. Thus, we proceed to analyze whether HHS s denial of the
proposed anendnent to the Texas Medicaid plan was based upon a
perm ssi bl e construction of the relevant Medicaid statute.

I11. ANALYSI S

Medicaid is a health care program primarily for the poor and
di sabled, which is jointly financed by the federal and state
governnents and which is adm nistered at the state | evel, subject
to unbrella supervision by HCFA, a division of HHS. The State of
Texas asked HCFA for perm ssion to anend its state Medicaid plan to
cover residential drug and al cohol treatnent for chil dren under age

twenty-one who are eligible to receive other health care services

under the Early Periodic Screening, Diagnostic and Treatnent



("EPSDT") program?! Wthout HCFA's permission to inplenent the
proposed anendnent, the State of Texas cannot receive federal
matching funds if it elects to provide these services.

HCFA deni ed Texas's proposed anendnent on the grounds that it
woul d i nperm ssibly result in the flow of federal Medicaid funds to
rei nburse room and board expenses.? Specifically, HCFA contends
that the portion of the Medicaid statute which provides federa
mat ching funds for the provision of rehabilitative services, 42
US C 8§ 1396d(a)(13), does not permt matching funds to pay for
room and board costs associated wth the provision of
rehabilitative services in a residential treatnent facility. The
federal statute at issue provides that federal matching funds may
be used, inter alia, for:

(13) ot her di agnosti c, screeni ng, preventi ve, and

rehabilitative services, including any nedical or renedial

services (provided in a facility, a home, or other setting)

recommended by a physician or other |licensed practitioner of
the healing arts within the scope of their practice under

'EPSDT services include, inter alia, screening, vision,
dental, and hearing services as well as:

"[s]uch other necessary health care, diagnostic services,
treatnment, and other neasures ... to correct or aneliorate
defects and physical and nental illnesses and conditions
di scovered by the screening services...."

42 U.S.C. § 1396d(r)(5).

2lnitially, HCFA al so denied the proposed anendnent on the
grounds that the provision of chem cal dependency services woul d
violate the statutory exclusion for coverage of services for
t hose under age 65 in an institution for nental disease (the
so-called "I MD exclusion"). See 42 U S.C. § 1396d(a)(14); 42
C.F.R 8§ 435.1008(a)(2). As HCFA did not pursue this argunent
after the initial hearing and the agency's final decision does
not rest upon it, we need not address its validity as a basis for
denyi ng the proposed anendnent.



State law, for the maxi num reduction of physical or nenta
disability and restoration of an individual to the Dbest
possi bl e functional |evel.

42 U.S.C. § 1396d(a)(13).3

The State contends that because the | anguage of 8§ 1396d(a) (13)
does not explicitly exclude room and board services, the term
"rehabilitative services" should be construed inits broadest sense
to i nclude necessary tangential roomand board expenses when those
rehabilitative services are provided in a residential treatnent
setting. The State bolsters its argunent by contending that
because the parenthetical "providedin afacility, a honme, or other
setting" evinces an explicit intent to provide coverage for
services rendered in either an inpatient or an outpatient setting,
this necessarily evinces aninplicit intent to provide coverage for
all necessary corollary expenses in either an inpatient or an
outpatient setting—such as room and board in a residentia
treatnent facility.

The State's final argunent is that Congress knew how to
explicitly exclude coverage for room and board expenses when it
wanted to do so, as evidenced by other sections in the Medicaid
statute. See 42 U S.C. 88 1396t(a)(9), 1396u(f)(1) (explicitly

excluding room and board coverage for frail elderly and

3The statute al so provides federal matching funds for
ot her nedical care, and any other type of renedial care
recogni zed under State |law, specified by the Secretary...." 42
US C 8§ 1396d(a)(25). Wile Texas initially argued to HHS t hat
its proposed anmendnent shoul d be approved under this section, the
Secretary opted not to exercise his discretion under 8§
1396d(a)(25) in the State's favor. The State concedes in its
brief that "[t]he [S]tate has not brought the (a)(25) issue to
this [c]ourt.™

any



devel opnentally disabled in the provision of hone and conmunity
care services). Thus, Congress's failure to explicitly exclude
room and board expenses in the section authorizing coverage of
rehabilitative services indicates that Congress did not wish to
excl ude coverage for such expenses in this particul ar context.

HCFA concedes that § 1396d(a)(13) permts the paynent of
federal matching funds for rehabilitative services, whether those
services are provided in an inpatient or an outpatient setting.
However, HCFA argues that it historically has construed the federal
Medi caid statute as authorizing federal funding of inpatient
servi ces—ncl udi ng i npati ent substance abuse treatnent—enly if the
services are provided in one of four types of facilities for which
there are federal quality assurance standards: (1) hospitals; (2)
skilled nursing facilities (SNFs); (3) internediate care
facilities for the nentally retarded (ICF-MRs); and (4) inpatient
psychiatric hospitals. Thus, HCFA contends, its historica
construction of the Medicaid statute indicates that Congress would
have explicitly included coverage for room and board if it had
i ntended such expenses to be covered. Congressional silence, in
other words, nore likely evinces an agreenent wth HCFA' s
antecedent interpretation excluding such expenses in unregul ated
facilities rather than disagreenent: if Congress had disagreed
wth HCFA s | ongstanding interpretation, it would explicitly have
said so.

HCFA al so contends that the | anguage of 8§ 1396d(a)(13) belies

the State's argunent that federal funding for both inpatient and



outpatient rehabilitation services evinces a congressional intent
to pay for necessary corollary expenses such as room and board.
Specifically, HCFA notes that if the statute is construed as
mandating federal matching funds for all necessary corollary
services regardl ess of setting, the result would be extrene. For
exanpl e, assum ng arguendo that the statute nandat es nmat chi ng funds
for roomand board expenses associated with a stay in a residenti al
subst ance abuse treatnent facility, afortiori it would necessitate
matching funds for room and board expenses associated wth

rehabilitation treatnent in one's own hone or in a board and care

home. In any of these settings—at hone, in a board and care hone,
or in a residential treatnent facility—the recipient of
rehabilitative services nust eat and sl eep. Yet it would be

unacceptabl e to suggest that Congress intended federal matching
funds to pay for roomand board expenses for those living in their
own honme or in a board and care hone. The reason, HCFA contends,
is that the structure of the statutory schene crafted by Congress
reveals an intent to use limted Medicaid dollars to pay for room
and board expenses only in those facilities for which Congress has
extracted the quid pro quo of federal quality assurance standards.
No federal standards, no federal Medicaid dollars.

We are also persuaded by HCFA's argunent that the explicit
exclusions for room and board which appear elsewhere in the
Medi cai d statute are not apposite to Congressional intent regarding
rehabilitative services because the explicit exclusions were passed

i n 1990—subsequent to the passage of § 1396d(a)(13). Indeed, these



explicit exclusions, which appear at 42 U . S.C. 88 1396t(a)(9) and
1396u(f) (1), appear in sections that provide coverage for hone and
comunity care services for the frail elderly and the
devel opnent al | y di sabl ed—servi ces which by their very nature could
have been interpreted as containing an inplicit room and board
conponent if no explicit exclusion had been provided. |f anything,
the fact that Congress felt conpelled in 1990 to explicitly exclude
paynment for roomand board evinces a desire to ensure that Medicaid
dollars do not flow to unregulated facilities.

In short, § 1396d(a)(13) is anbiguous and the |egislative
hi story of the section sheds no light. Congress has provided no
gui dance as to whether it intended to permt federal matching funds
to pay for room and board services provided in conjunction with
residential chem cal dependency treatnent. The construction given
to 8§ 1396d(a)(13) by HHS and HCFA is consistent with the overall
framewor k of the Medicaid programand with the agency's perm ssi bl e
hi storical construction of the statute as restricting federal
matching funds to inpatient services provided in facilities for
which there  exist f eder al quality assurance standards.
Accordingly, wunder the wedict of Chevron, this permssible
construction is entitled to our deference.

| V. CONCLUSI ON
For the foregoing reasons, the admnistrative order of the

Departnent of Health and Human Services is hereby AFFI RVED



