UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40225
Summary Cal endar

JOSE CANDELARI O MENDOZA- SOLI S,
Petiti oner,

ver sus

| MM GRATI ON AND NATURALI ZATI ON
SERVI CE
Respondent .

Petition for Review of an O der of
the Board of Inmgration Appeals

(Septenmper 2, 1994)

Before POLI TZ, Chief Judge, DUHE and DeMOSS, Circuit Judges.
POLI TZ, Chief Judge:

Jose Candel ari o Mendoza-Solis, a citizen of Mexico, petitions
for review of a final order of deportation by the Board of

| mm gration Appeals. W deny review.

Backgr ound

In 1989 Mendoza-Solis becane a tenporary resident as a
seasonal agricultural worker (SAW. He lost his tenporary resident
card, applied for a replacenent, and was given a recei pt by the I NS
for the replacenent cost. Soon thereafter he returned to Mexico

and there sustained an injury. He attenpted entry near Del Rio,



Texas, intending to secure nedical attention, but the Border Patrol
agents refused himentry because he | acked proper identification.
As a last resort, on April 2, 1990, Mendoza-Solis crossed the
border illegally and wthout inspection, wading across the
Ri o Grande River. He was apprehended around 1:00 a.m the next
nmorni ng by a deputy sheriff who called the Border Patrol because he
suspected that Mendoza-Solis and his three conpanions in the
vehicle were illegal aliens. In an affidavit executed at the tineg,
Mendoza- Solis stated that he had entered illegally because he
bel i eved he woul d again be denied entry if he presented hinself for
i nspecti on.

The |[INS sought a declaration of deportability. The
i mm gration judge, however, determ ned that Mendoza- Soli s coul d not
be deported until termnation of his lawful tenporary resident
st at us. The BIA reversed, concluding that the Inmmgration and
Nationality Act provides for automati c term nati on of SAWt enporary
resi dent status upon entry of a final deportation order. On renmand
Mendoza- Solis contended that he had gained |awful pernanent
resident status by operation of |aw on Decenber 3, 1991, resulting
in a waiver of any action to deport him for his previous entry
W t hout inspection; that his deportability should be equitably
estopped because he was refused |awful adm ssion despite
presentation of his INS receipt; and that the evidence of his
illegal entry should have been suppressed because he was
apprehended w thout probable cause in violation of the fourth

anendnent. Rejecting each claim the inmmgration judge decl ared



Mendoza- Solis deportable. The BIA affirnmed. Mendoza-Solis tinely
petitioned for review
Anal ysi s

On appeal Mendoza-Solis reurges his equitable estoppel and
fourth amendnent clains and additionally asserts that the Act is
facially unconstitutional because it authorizes automatic | oss of
resi dency status w thout notice.

First, Mendoza-Solis maintains that the governnment illegally
refused himentry, ignoring his receipt. His illegal entry only
occurred, he clains, because of the agents' m sconduct and,
consequently, the governnent should be equitably estopped from
deporting him To prevail he nust show that the denial of entry
was tantanmount to "wi |l ful ness, wantonness, and reckl essness."! He
failed, however, to present valid identification corroborating that
he was the person nanmed on the receipt. Under the circunstances,
the agents' refusal of entry was not unreasonable. Equi t abl e
est oppel agai nst the governnent does not I|ie.

Mendoza-Solis's fourth anendnent issue is simlarly
unper suasi ve. He clains that the deputy sheriff detained him
W t hout probabl e cause and that evidence thereof should have been
suppressed. He msperceives the law. It is well established that
the fourth anmendnent exclusionary rule is not to be applied in

deportati on proceedi ngs. 2

'Fano v. O Neill, 806 F.2d 1262, 1265 (5th Cr. 1987).

2INS v. Lopez-Mendoza, 468 U.S. 1032 (1984); Snmith Steel
Casting Co. v. Brock, 800 F.2d 1329 (5th Gr. 1986).
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Finally, Mendoza-Solis clains that the Act is facially
unconstitutional, depriving hi mof due process and equal protection
by allowing SAW tenporary residency status to be revoked
automatically and w thout independent notice upon issuance of a
deportation order® while the tenporary residency of non-SAW nust
be termnated prior to initiation of deportation proceedings.* The
governnment correctly points out that the "automatic" revocation of
resi dency without notice when a SAWi s decl ared deport abl e does not
deprive him of either notice or an opportunity to contest the
revocation. Because the grounds for |loss of status in this context
are identical to the grounds for deportation, the alien contests
the revocation at the deportation hearing, of which he received
notice, by there challenging the grounds for deportation. |[|ndeed,
the loss of status is not a separate matter or action under the
statute, but nerely a consequence of deportation. Notice of a
deportation hearing is a notice that a SAW may |ose his or her
tenporary residency. The absence of separate notice does not
breach due process protections.

Mendoza-Solis's inplicit equal protection challenge also
fails. Congress may legitinmately draw di stinctions between cl asses
of aliens.® The distinction between SAWtenporary residency, which

requires of the applicant only 90 days of seasonal agricultura

3 U.S.C. § 1160(a)(3)(A).

%8 U.S.C. § 1255a.

SFiallo v. Bell, 430 U.S. 787 (1977).
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work per year,® and section 245A tenporary residency, which is
afforded only to aliens who have continuously resided in and been
continuously physically present in the United States for many
years,’” is an obvious one. Congress did not violate equal
protection requirenments by providing alower thershold for revoking
the nore easily obtai ned SAWtenporary residency.

Petition for revi ew DEN ED.

68 U.S.C. § 1160(a)(1)(B)(ii).
'8 U.S.C. § 1255a(a)(2), (3).
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