UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-40159

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellant,

VERSUS
ROHN MARTI N | SHVAEL and

DEBRA K. | SHVAEL,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Eastern District of Texas

(March 15, 1995)

Bef ore REYNALDO R. GARZA, DeMOSS, and BENAVI DES, Circuit Judges.
DeMOSS, Circuit Judge:

Based on the readings froma thernmal imager, along with other
circunstanti al evidence, federal |aw enforcenent officers obtained
a warrant to search the prem ses of Rohn Martin Ishnmael and his
w fe, Debra K Ishmael. The officers executed the warrant and
di scovered sone firearns and 770 nmarijuana plants. After being
i ndi cted, the I shnmael s noved to suppress the evidence on the ground
that the warrantless wuse of the thernal imager was a
constitutionally proscribed search. The district court granted the

| shmael s' notion to suppress. W now reverse.



| .

The warrant in this case was based upon the follow ng
i nformati on: In the late summer of 1992, a confidential source
informed Paul Black, a Drug Enforcenent Adm nistration ("DEA")
of ficer, that he/she had delivered nunerous truck | oads of concrete
re-mx to the Ishmaels' secluded, rural property in Nacogdoches
County, Texas. The |Ishmaels, according to the source, took
i nordi nate neasures to conceal the need for the concrete. Rohn
| shmael, for exanple, would manually mx the concrete near the
source's truck and then drive the concrete to another | ocation on
the property. Hi's suspicions aroused, Black entered the property
and saw two nobile honmes and a trailer. Black, however, did not
Wi tness any illegal activity.

I n August 1993, Bl ack resuned his investigation. He and three
other officers returned to the property and followed a roughly
built road fromthe front of the property to a steep enmbanknent
where a | arge hol e had been nmade. They observed around 60 enpty
bags of cenent, a dunp truck and a concrete re-m xer parked near
the hole. The next day, Bl ack i nvestigated Rohn Ishmael's cri m nal
record and found at | east four separate marijuana-rel ated i ncidents
dating back to 1974, several of which involved the cultivation of
marijuana. Black, along with other DEA officers, then surveyed the
| shmael s' property by air. They observed a nobil e hone and a | arge
steel building, separated by about 200 to 300 yards. The stee
bui Il ding stood next to a 2-acre pond. Black entered the property

on foot two nore tines. He discovered that the Ishmael s had built



a structure beneath the steel building. The substructure was wred
for electricity and was being fed water fromthe nearby pond by way
of exposed rubber tubes and a water punp. The substructure al so
had an exhaust fan, which Black noticed was continuously running.
Bl ack al so observed a nearby pall et containing 100 5-gal l on plastic
buckets.

Suspecting that the | shmael s were cultivating marijuanain the
structure beneath the steel building, the DEA boarded a heli copter
wth a thermal imager and flew over the Ishnaels' property at
approximately 500 to 1000 feet. A thermal imager detects
differences in surface tenperature of targeted objects and di spl ays
those differences through a viewfinder in varying shades of white
and gray. In other words, a warm object will appear white on the
device's viewfinder, whereas a cool object wll appear gray. The
device can record its readings on a standard vi deocassette. The
DEA' s recordi ng of the I shnmael s' property showed that, although the
wat er entering the substructure was noticeably cool, the water
exiting it was emtting a substantial anount of heat. The
recording additionally showed that the ground adjacent to the
substructure was nmuch warner than the ground further from the
substructure.

Bl ack then subpoenaed the Ishnmaels' telephone records. The
records indicated that the |Ishmaels had nmade nunerous calls to
various horticulture shops, two of which appeared on a narcotics
intelligence conputer base as suppliers for other marijuana

cul tivators. Bl ack also subpoenaed the |Ishmaels' electrical



utility records. The records showed that the substructure's power
usage was extrenely high and far exceeded the nobile hone's power
usage.

In Septenber 1993, Black and several other officers again
entered the Ishnael s’ property on foot. Using a hand-held thermal
i mger, the officers canvassed the perineter of the steel building
but never entered it. The officers made essentially the sane
findings; an unusual anount of heat was enmanating from the
substructure and the ground adjacent to it. Black displayed his
recordings to two DEA thernographers, both of whom concl uded t hat
the Ishmaels were illegally cultivating marijuana in the stee
buil ding's substructure. The DEA then used the thermal inmager's
readi ngs, along with the wealth of information gathered by Bl ack,
to obtain a warrant to search the steel building and its
substructure on the Ishmaels' property. The officers executed the
warrant two days |ater and uncovered 770 marijuana plants and
several firearns. After being indicted in October 1993, the
| shmael s noved to suppress the evidence obtained pursuant to the
search warrant. They argued that the readings from the therma
i mager constituted an unconstitutional search and that, wthout
t hose readings, the DEA did not have probable cause to obtain a
war r ant .

The district court granted the notion to suppress in January

1994, See United States v. Ishnael, 843 F. Supp. 205 (E. D. Tex.

1994). The court enployed a burden-shifting analysis. The burden,

it observed, initiated with the Ishmaels to denonstrate that they



had a reasonabl e expectation of privacy. The court concl uded that,
al t hough the steel structure was outside the curtilage of the hone,
the | shmael s nonet hel ess had exhi bited a reasonabl e expectation of
privacy. 1d. at 209-12. Specifically, it noted that "the Ishnmaels
had a reasonabl e expectation that their effects, associated with
the secreted netal buil ding and t he busi ness bei ng conduct ed t here,
were safe from[g]overnnental surveillance."” 1d. at 211. Pointing

to Florida v. Riley, 488 U S. 445 (1989), and California v.

Craolo, 476 U. S. 207 (1986), the governnment argued that the
| shmael s did not have a reasonabl e expectation of privacy fromthe
DEA' s air surveill ances. The court rejected the governnent's

argunent, reasoning that those cases were limted exclusively to

naked- eye observations. |d. at 211-12.

According to the district court, the burden then shifted to
the governnent to prove that its search fell within one of the
several recognized exceptions to the warrant requirenent. The

governnent, relying on Dow Chem cal Conpany v. United States, 476

U S 227 (1986), argued below that the heat em ssions were in
"plain view. " The court rejected the "plain view' argunent on the
ground that the heat em ssions would not be in plain view w t hout
the use of "sophisticated technol ogy,” nanely the thermal inager.
Id. at 212. Alternatively, the governnent anal ogized the heat

em ssions to curb-side garbage (as in California v. G eenwod, 486

U. S 35 (1988)) and the scent of cocaine emanati ng froml uggage (as



in United States v. Place, 462 U S. 696 (1983)): because each has

been effectively abandoned, the defendant no |onger has a
subj ective expectation of privacy in its concealnent. The court
rejected the governnent's anal ogi es on the ground that the rel ative
sophi stication of the thermal i nager poses a greater intrusion than
of ficers manual | y runmagi ng t hrough abandoned garbage or a trained
police dog alerting to a suitcase carrying contraband. 1d. at 212-
13.

Havi ng found that the use of the thermal imager constituted a
search proscribed by the Fourth Arendnent, the court proceeded to
determ ne whether the remaining evidence anounted to probable
cause. The court noted that the DEA had no direct evidence of
illegal activity taking place on the Ishnaels' property. [d. at
213- 14. The court stated, "The evidence of their activity was
consistent with developing a new patented strain of African
vi ol ets, and i nnunerabl e other perfectly |l egal activities."” 1d. at
214. On this basis, the court concluded that a judge would not
find that probable cause existed for issuing a warrant, and it
therefore granted the I shmael s’ notion to suppress. The governnent
now appeal s the district court's holdings that the warrantl ess use
of the thermal inmager was unconstitutional and that, absent its
readi ngs, probable cause did not exist for the issuance of the

war r ant .



In reviewng a district court's ruling on a notion to
suppress, we review the court's conclusions of |aw de novo and its

findings of fact for clear error. United States v. Cardenas, 9

F.3d 1139, 1147 (5th Cr. 1993); United States v. Sanders, 994 F. 2d

200, 202-03 (5th CGr. 1993). Furthernore, we view the evidence in

a light nost favorable to the prevailing party, United States v.

Piaget, 915 F.2d 138, 140 (5th Cr. 1990), which in this case is
t he | shmael s.
B.
The warrantless use of thermal imagers by the police has
spawned a fair anount of search and sei zure jurisprudence over the
| ast several years.! Though the Fifth Circuit has yet to squarely

address this issue,? three of our sister circuits have, and each

1See United States v. Mers, F.3d __, 1995 W 38118 (7th
Cir. 1995); United States v. Robertson, 39 F.3d 891 (8th Cr.
1994); United States v. Kyllo, 37 F.3d 526 (9th Gr. 1994); United
States v. Ford, 34 F.3d 992 (11th Cr. 1994); United States v.
Pinson, 24 F.3d 1056 (8th Cr. 1994); United States v. O son, 21
F.3d 847 (8th Cr. 1994); United States v. Deaner, 1 F.3d 192 (3d
1993); United States v. Feeney, 984 F.2d 1053 (9th Cr. 1993);
State v. Young, 867 P.2d 593 (Wash. 1994); United States v. Field,
855 F. Supp. 1518 (WD. Ws. 1994); United States v. Dom trovich,
852 F. Supp. 1460 (E.D. Wash. 1994); United States v. Porco, 842 F.
Supp. 1393 (D. Wo. 1994); United States v. Deaner, 1992 W. 209966
(MD. Pa. 1992); United States v. Kyllo, 809 F. Supp. 787 (D. O.
1992), vacated on other grounds, 37 F.3d 526 (9th Gr. 1994);
United States v. Penny-Feeney, 773 F. Supp. 220 (D. Haw. 1991),
aff'd on other grounds, 984 F.2d 1053 (9th Cr. 1993); see also
Lisa J. Steele, Waste Heat and Garbage: The Leqgalization of
Warrantless Infrared Searches, 29 CRm L. BuL. 19 (1993).

2ln United States v. Broussard, 987 F.2d 215 (5th Cr. 1993),
t he def endant noved to suppress certain evidence on the ground that
the affidavit the governnment submtted in requesting a warrant was
insufficiently detailed. In affirmng the district court's deni al
of the notion, we noted that, to the extent that the affidavit was
i nadequate, the warrant was nonetheless valid because the
governnent had supplied findings from a thermal inmaging device.
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has concluded that such use is not a "search" proscribed by the

Fourth Amendnent. United States v. Myers, 1995 W. 38118, at *2-*3

(7th Gr. 1995); United States v. Ford, 34 F.3d 992, 995-97 (11th

Cr. 1994); United States v. Pinson, 24 F.3d 1056, 1058-59 (8th

Cr. 1994). W now hold that the warrantless use of a therm
i mager in an "open field" does not violate the Fourth Anendnent.
1.

The Fourth Anmendnent provides in part: "The right of the
peopl e to be secure in their persons, houses, papers, and effects,
agai nst unreasonabl e searches and sei zures, shall not be violated."
U. S. ConsT. anend. | V. As in any Fourth Anendnent surveill ance

case, our analysis begins with Katz v. United States, 389 U S. 347

(1967). The Suprenme Court in Katz enunciated its two-prong test
for determ ni ng whet her a warrantl ess search vi ol ated a defendant's
legitimate expectation of privacy: the defendant nust have
exhi bited a subj ective expectation of privacy, and that expectation
must be one society is prepared to recogni ze as reasonable. [d. at

361 (Harlan, J., concurring); see also Ciraolo, 476 US. at 211

(majority opinion). Wthregard to the first prong, the governnent
maintains that the Ishnmaels did not exhibit a subjective
expectation of privacy because they nmade no effort to conceal the

heat emanating fromthe building. In fact, the |Ishmaels encouraged

em ssion of the heat by installing an exhaust fan that operated

Id. at 222. Because the defendant did not <challenge the
constitutionality of the warrantl ess use of the device, we did not
address the issue. See also United States v. Zimer, 14 F.3d 286,
288 (6th Cir. 1994).




continuously. Thus, the governnent argues, the Ishnaels clearly
failed Katz' first prong because "[w] hat a person know ngly exposes
to the public, even in his honme or office, is not a subject of
Fourth Anendnent protection.” Katz, 389 U S at 351. The
| shmael s, in response, contend that the governnent's argunent is
sonewhat specious; while the substructure admttedly was emtting
heat, that em ssion was not a deliberate act. The |aw of physics,
and not the Ishmaels' failure to contain, controlled the em ssion
of heat from the substructure. The Ishmaels argue that the
governnment's "heat waste" analogy therefore is a bad one because
one who expects his garbage to remain private can refrain from
leaving it at the curb, whereas one who expects his heat waste to
go undetected can only hope the police is not presently scanning
his property with a thermal inmager.

In cases involving very simlar facts, other courts have
readily accepted the heat waste analogy in concluding that the
def endants' have failed to satisfy Katz' first prong. See, e.aq.

ers,  F.3d at __ ; Ford, 34 F.3d at 995; Dom trovich, 852 F

Supp. at 1472-73; Penny-Feeney, 773 F. Supp. at 225-26. But a

cursory review of Katz itself denonstrates that the first prong
probably is not as restrictive as these courts have interpreted it
to be. In Katz, the governnent, without a warrant, attached a
recording device to the exterior of a tel ephone booth that the
defendant used to illegally transmt ganbling information. The
def endant argued that the governnent's warrantl ess eavesdroppi ng

was proscribed by the Fourth Amendnent, and the Suprene Court



agreed. Though the defendant in Katz did not take every precaution
agai nst el ectroni c eavesdroppi ng, the Court nonethel ess concl uded
that he had exhibited a subjective expectation of privacy. Katz,
389 U.S. at 353 (the governnent's warrantless eavesdropping
"viol ated the privacy upon which [the defendant] justifiably relied
whi | e using the tel ephone booth") (majority opinion). Likew se, in
Craolo, the defendant was cultivating marijuana in his backyard,
whi ch was encl osed by a six-foot outer fence and a ten-foot inner
fence. Because the fences obstructed its view fromground | evel,
the police flew over the defendant's property at 1,000 feet and
observed the marijuana patch. Though it ultimately concl uded that
the search was constitutional, the Court initially concluded that
the defendant "[c]learly . . . ha[d] net the test of manifesting

his own subjective intent and desire to maintain privacy as to his

unlawful agricultural pursuits.” Graolo, 476 U S at 211; see
also Riley, 488 U.S. at 449 ("W recognized [in Graolo] . . . that

the occupant had a subjective expectation of privacy. W hel d,
however, that such an expectation was not reasonable.").?
Thus, unless we intend to render Katz' first prong

meani ngl ess, we nust conclude that the Ishmaels exhibited a

SRiley is further proof that a dweller need not guard agai nst
every possibility of detection in order to satisfy Katz' first
prong. The defendant in Riley was cultivating marijuana in a
greenhouse that was m ssing several corrugated roofing panels.
Fl yi ng over the greenhouse in a helicopter at 400 feet, the police
observed marijuana t hrough an opening in the roof. The Court found
that the defendant "no doubt intended and expected that his

gr eenhouse would not be open to public inspection.” Riley, 488
U S at 450. But concluding that Graolo was controlling, the

Court held that the search was nonet hel ess reasonabl e.
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subj ective expectation that their hydroponic |aboratory would

remain private. See Smith v. Mryland, 442 U S. 735, 740 n.5

(1979) ("[s]ituations can be inmagined, of course, in which Katz
two- pronged inquiry would provide an inadequate index of Fourth
Anendnent protection").* Though the Ishmaels did not -- indeed,
could not -- take every precaution against the detection of the
hydroponi ¢ | aboratory, the balance of the evidence denonstrates
that the Ishnaels exhibited a subjective expectation of privacy.
Rohn |shmael, for exanple, constructed the |aboratory in great
secrecy. In addition, it was built as a basenent to a steel
building that was not visible froma public road. W therefore
conclude that the |Ishmaels have satisfied Katz' first prong.
2.

We now nust address whether the governnent's intrusion on the

| shmael s' subj ective expectation of privacy with a thermal i nmager

is areasonable one. diver v. United States, 466 U. S. 170, 182-83

(1984) ("the correct inquiry is whether the governnent's intrusion
i nfringes upon the personal and societal values protected by the
Fourth Amendnent"). It is at this point in the analysis that the
use of technology, and its degree of sophistication, becones an
i ssue, because nore sophisticated fornms of technol ogy i ncrease the

li keli hood that their warrantless use wll constitute an

‘See al so 1 WAYNE R LAFAVE, SEARCH AND SEIZURE 8§ 2.1(c), at 308-310
(2d ed. 1987) (generally arguing that courts should avoid the
contenpl ati on of unreasonabl e hypot heti cal s when appl ying the first
Katz prong); David H Steinberg, Constructing Hones for the
Honel ess? Searching for a Fourth Anmendnent Standard, 41 DuE L. J.
1508, 1516-20 (1992).
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unr easonabl e intrusion. As the Suprene Court once stated,
"surveillance of private property by using highly sophisticated
surveil |l ance equi pnent not generally available to the public .

m ght be constitutionally proscribed absent a warrant." Dow
Chem cal, 476 U. S. at 238.

Dow Chem cal provides useful guidance for search and sei zure

cases involving surveillance technol ogy. There, the Environnental
Protection Agency, wthout a warrant, had flown over Dow s
industrial plant with a precise mapping canera. Dow argued that
the use of the canera was an unconstitutional search. The Suprene
Court disagreed, reasoning that the governnent is not foreclosed
fromusing technol ogy to enhance its surveillances, provided that
that technology does not reveal "intimate details."” 1d. at 238.
The Court was satisfied that the camera did not reveal such
"detail s" because it was not "sone uni que sensory device that, for
exanple, could penetrate the walls of buildings and record
conversations in Dow s plants, offices, or | aboratories, but rather
a conventional, al beit precise, comercial canmera commonly used in

maprmaking." 1d. at 238. Simlarly, in United States v. Knotts,

460 U. S. 276 (1983), the police surveilled the defendant by neans
of an el ectronic beeper attached to the interior of a five-gallon
chl orof orm drum Relying on the beeper's signals, the police
eventual | y uncovered the drumjust outside the residence of one of
t he defendants. The defendant who owned the residence insisted
that the warrantl ess use of the beeper was unconstitutional because

it violated the sanctity of his hone. The Suprene Court, however,

12



held that the surveill ance was not an unreasonabl e search because
"there is no indication that the beeper was used in any way to
reveal information as to the novenent of the drum within the

cabin." 1d. at 285; see also Place, 462 U. S. at 706-07 (specially

trained canine sniffing luggage is not an unconstitutional search
because it is a"limted disclosure" and i nvol ves no "enbarrassnent
and i nconveni ence"); Smth, 442 U S. at 741-46 (pen register, which
di scl oses only the tel ephone nunbers that have been dial ed and not
the content of comrunications, is not an unconstitutional search);

United States v. Lee, 274 U S. 559, 563 (1927) (searchlight that

uncovered contraband from a di stance was not an unconstitutional
search). Thus, the nere fact that the police have enployed
relatively sophisticated forns of technol ogi cal surveill ance does
not render the surveillance unconstitutional.®> Wile technol ogy
certainly gives |law enforcenent a leg up on crine, the Suprene
Court has "never equat ed police efficiency wth
unconstitutionality."” Knotts, 460 U. S. at 284. The cruci al
inquiry, as in any search and seizure analysis, is whether the

technology reveals "intimte details.” Dow Chemi cal, 476 U S. at

238.
A thermal imager, according to the governnent, is no nore

intrusive than the other animate and i1nanimte neans of

" Nothing in the Fourth Amendment prohibited the police from
augnenting the sensory faculties bestowed upon themat birth with
such enhancenent as science and technol ogy afforded themin this
case." Knotts, 460 U. S. at 282. "The Suprene Court has repeatedly
held that the fact that a surveill ance device all owed for super- or
extra-sensory perception is not fatal to a Katz analysis." Ford,
34 F.3d at 997.

13



surveillance that the Suprene Court has concl uded does not offend
the Fourth Amendnent. That is, like the trained canine in Place or

the precise mappi ng canera in Dow Chem cal, a thermal inmager is an

acceptable surveillance technique because it does not reveal
intimate details within the structure being scanned. Instead, the
gover nnment argues, the device assesses only heat differentials in
obj ects and therefore poses no threat to the privacy concerns that
the Fourth Anmendnent is intended to protect. The |Ishnmael s contend,

however, that a thermal inmager is the functional equivalent of an

X-ray machine in that it allows officers to "see" wthin a
structure what it otherwise cannot see with the naked eye.
Specifically, they argue, a thermal imger neasures heat that is
generated within a structure and, to that extent, constitutes an
unreasonabl e intrusion on one's Fourth Amendnent privacy. The

| shmael s, echoing the district court below, see |Ishnmael, 843 F.

Supp. at 212, argue that a thermal imager is the type of

"sophi sticated technol ogy" that the Court in Dow Chem cal warned

| aw enforcenment officials not to use wthout a warrant.
The | shmael s overstate the device's capabilities. The device
"does not intrude in any way into the privacy and sanctity of a

horme." Mers, F.3d at . It "is a passive, non-intrusive

instrunment” in that "[i]t does not send any beans or rays into the
area on which it is fixed or in any way penetrate structures within

that area." Penny-Feeney, 773 F. Supp. at 223. As the Eighth

Circuit recently noted, "[t] he detection of the heat waste [is] not

an intrusion into the hone; no intimate details of the hone [are]

14



observed, and there [is] no intrusion upon the privacy of the
individuals within." Pinson, 24 F.3d at 1059.° The device, in
ot her words, poses no greater intrusion on one's privacy than a
preci se mappi ng canera, an electronic beeper, or a pen register.
The manner in which a thermal inmager was used in this case is
equally significant in assessing the reasonableness of the
intrusion. Wen the DEA perfornmed its pre-dawn thermal readings in

this case, the officers never physically invaded the |Ishnmel's

residential or commercial curtilage. See Dow Chem cal, 476 U. S. at
237 ("[a]lny actual physical entry by EPA into any enclosed area
would raise significantly different questions"). The district
court below characterized the steel building as a "business," see
| shmael , 843 F. Supp. at 210, and recognizing that we can review
the court's factual finding only for clear error, we wll not
disturb the court's finding.” But the court erred as a matter of

| aw when it stated the follow ng: "to say that the governnent could

The | shnmael s al so overstate its accessibility, which also is
a significant consideration. See Dow Chem cal, 476 U S. at 238
As the district court in Deaner stated:
The technol ogy enployed is "off the shelf,” having been in
general use for fifteen years. The device is utilized by many
busi nesses for a variety of purposes, including the detection
of roof |eaks, steam pipe |eaks, cracks in high voltage
transm ssion |ines and overloaded transforners. Sever al
conpanies market the product, which is readily avail able
t hrough purchase, rental or the services of a thernographer.
Deaner, 1992 W. 209966, at *2.

"W woul d reach the sane conclusion even if we could apply a
nore exacting standard of review Applying the four factors from
United States v. Dunn, 480 U S. 294, 300-03 (1987), the steel
building clearly is beyond the Ishnaels' residential curtilage.
The building, for exanple, stood 200 to 300 yards from the
| shmael s' nobi |l e home and was not enclosed within a fence that al so
surrounded the hone. See |Ishmael, 843 F. Supp. at 209-10.

15



intrude up to the very wi ndows of the building on the basis of the
“open fields' doctrine sinply because it was outside the curtil age
of a honme, would eviscerate the Fourth Anendment." I d. The
Suprene Court, in fact, has held precisely the opposite. In United

States v. Pace, 955 F.2d 270 (5th Gr. 1992), |aw enforcenent

of ficers cane abreast of the defendant's barn, which stood beyond
the residential curtilage, and peered inside the barn to observe
t he defendant's drug operation. The defendant argued that the barn
qualified as a business and that the barn's surroundi ng area was
protected under a theory analogous to the hone curtilage theory.
Noting that the Suprene Court effectively rejected this theory in
United States v. Dunn, 480 U S. 294, 303-05 (1987), we concl uded

that "there is no business curtilage surrounding a barn |ying
wthin an open field." Pace, 955 F.2d at 276.8 The officers
therefore were entitled to "cone as close to the structure as
necessary to | ook inside without physically entering." 1d.
Simlarly, the officers inthis case were entitled to observe

the steel building either by air or on foot because the buil ding,

81n Dunn, which involved facts nearly identical to those in
Pace, the Suprene Court accepted for the sake of argunent that the
defendant's barn was a business. Dunn, 480 U. S. at 303. The Court
t hen st at ed:
the officers never entered the barn, nor did they enter any
other structure on respondent's prem ses. Once at their
vant age point, they nerely stood, outside the curtilage of the
house and in the open fields upon which the barn was
constructed, and peered into the barn's open front. And,
standing as they were in the open fields, the Constitution did
not forbid them to observe the phenylacetone |aboratory
| ocated i n respondent’'s barn. This conclusion flows naturally
fromour previous decisions.
Id. at 304.
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like the barn in Pace, stood in an open field. And, as we have
al ready discussed, the fact that the officers enhanced their
observations with a thermal imger does not require a different
conclusion. The device, when used in an "open field," does not
offend the Fourth Amendnent because it is passive and non-
intrusive. The sanctity of one's hone or business is undi sturbed.
We therefore conclude that the DEA's warrant| ess use of a therm
i mager in this case was not an unconstitutional search
L1,

Havi ng concl uded that the warrantl|l ess use of a thernmal imager
was not unconstitutional in this case, we nowturn to the question
of whet her the device's readings, in conjunction wth the renai nder
of the evidence the DEA proferred to the nmagistrate judge,
establ i shed the necessary probabl e cause to issue the warrant. In
det er m ni ng whet her probabl e cause exists, "a magi strate judge nust
make a practical, comon-sense decision as to whether, given all
the circunstances set forth in the affidavit, there is a fair
probability that contraband or evidence of acrinme will be found in

a particular place." United States v. Byrd, 31 F.3d 1329, 1340

(5th Cr. 1994). Reviewi ng courts (including district courts)
should afford a nmagistrate judge's decision "great deference."

IIlinois v. Gates, 462 U S. 213, 236 (1983); United States v.

MCarty, 36 F.3d 1349, 1356 (5th Cr. 1994); United States V.

Robertson, 39 F.3d 891, 892 (8th Cr. 1994).
The totality of the circunstances in this case clearly

indicates a fair probability that the Ishnaels were cultivating
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marijuana in the steel building' s substructure. Rohn Ishmael, for
exanple, was extrenely careful not to reveal the need for the
concrete re-m x. The substructure had been el aborately constructed

wWth its ow electricity supply and was being fed water fromthe

near by pond. The substructure's exhaust fan operated on a
conti nuous basis. In addition, the |Ishmels phone records
indicated that their phone had been wused to call various

horticulture shops, two of which appeared on a |aw enforcenent
conputer data base. The Ishmaels' electric utility records
denonstrated that the substructure was consum ng an inordinate
anount of power, particularly when conpared to the nobile hone's
power usage. Finally, and perhaps nobst inportantly, expert
t her nogr aphers anal yzed the two readings from the thernmal i mager
and concl uded t hat the i nordi nate anount of heat emanating fromthe
substructure was consistent with indoor cultivation of marijuana.
Construing this evidence in a "commobn-sense nmanner,"® we concl ude
t hat probabl e cause existed for the issuance of the warrant. See
Robertson, 39 F.3d at 893-94 (readings froma thermal imager, when
conbined wth informant's tip and police officer's own

observations, establish probabl e cause).

| V.
“Like the district court, . . . we construe the
[ governnment's] affidavit in a conmobn-sense nmanner." MCarty, 36

F.3d at 1356.
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For the reasons stated above, the district court's order
granting the Ishmaels' notion to suppress i s REVERSED and t he case

is REMANDED to the district court for further proceedings.
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