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Appeal s fromthe Decisions of the United States Tax Court.
Bef ore GARWOOD, JOLLY and STEWART, Circuit Judges.

STEWART, Circuit Judge:

Thi s consol i dated appeal fromthe Tax Court involves the issue
of the sufficiency of an award for litigation costs to prevailing
t axpayer M Lane Powers under 8 7430 of the Internal Revenue Code
as well as the issue of whether Powers nmade an unequivocal,
irrevocable election to relinquish the three-year carryback
provision of 8§ 172(b) of the Code. W affirmin part, reverse in
part, and remand in part.

Assi gnnents of Error

On appeal, M Lane Powers all eges the foll owi ng assi gnnents of
error:

(1) That the Tax Court erred in holding that he unequi vocally

elected for the years 1978 and 1979 to relinquish the

t hree-year carryback period provided by Internal Revenue Code

Section 172(b);

(2) That the Tax Court erred in refusing to award attorney's

fees for 298.35 hours out of the 559.50 total hours expended

by Powers' counsel in settling the case on the nerits and in

pursuing the notion for litigation costs; and

(3) That the Tax Court erred in refusing to award attorney's
fees at a rate higher than the statutory rate (plus a cost of
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living increase) for the hours reasonably expended in the
case.

BACKGROUND

This consolidated appeal enconpasses three Tax Court cases
comenced by Petitioner-Appellant M Lane Powers. Powers tinely
filed federal incone tax returns for the years 1976 through 1979.
The I RS audi ted Powers' 1976 and 1977 returns and i ssued noti ces of
defi ci ency. Powers instituted litigation in the Tax Court in
response to the 1976 and 1977 notices of deficiency.! The IRS
requested that Powers sign extensions of the statute of imtations
for assessing additional tax for the years 1978 and 1979. Powers
agreed and signed IRS Forns 872A in 1982 and 1983, giving the IRS
open-ended extensions that could be term nated by either party with
90 days' noti ce.

Until 1986, the IRS never audited or even contacted Powers
about auditing the 1978 and 1979 returns. On March 31, 1986
Powers gave the |IRS a 90-day notice of termnation of the
open-ended extension of the statute of limtations for the 1978 and
1979 returns. Upon receipt of the notice of term nation, the 1978
and 1979 tax returns were assigned to an I RS agent who di sal | owed
$1, 853, 043 and $4, 804, 790 of deductions on the 1978 and 1979 tax
returns respectively by elimnating all deductions of $9,000 or
nor e. From this report, the IRS issued a tinely notice of

deficiency to Powers for approximately $2.3 million for the tax

1On appeal, the 1976 tax deficiency is the subject of Case
No. 94-40005, and the 1977 tax deficiency conprises Case No. 94-
40006.



years 1978 and 1979.

In the 1976 and 1977 litigation, Powers alleged that he had
sustained net operating losses (NOLs) in 1978 and 1979 and was
entitled, by virtue of the normal statutory rules applicable to net
operating losses, to carry back the NOLs to 1976 and 1977. As a
consequence of these NOL carrybacks, Powers alleged that he was
entitled to refunds in 1976 and 1977. The IRS filed a notion for
partial summary judgnent with respect to Powers' 1976 and 1977 tax
years, taking the position that Powers' 1978 and 1979 returns
contai ned special elections in which he relinquished the norma
carryback of those | osses and el ected instead to carry forward the
1978 and 1979 NOLs to subsequent years. The Tax Court granted the
IRS's motion for summary judgnent, finding that Powers had
irrevocably elected to relinquish his right to carry the 1978 and
1979 | osses back to 1976 and 1977.

The sanme day the Tax Court granted the RS notion for summary
judgnment with regard to years 1976 and 1977, Powers comenced
litigation in the Tax Court to contest the proposed deficiencies
for 1978 and 1979.2 Powers maintained that his 1978 and 1979
returns were correct as filed and that he owed no additi onal taxes.
He claimed that he sustained NOLs in 1978 and 1979 in the anmounts
of $1, 054,355 and $2, 985,344. At that point, Powers' bankruptcy
proceeding was restarted, resulting in a stay of all Tax Court

litigation. Four years later, the cases were reactivated, and in

2On appeal, the 1978 and 1979 tax deficiencies formthe
basis for Case No. 94-40007.



1990, the 1978-1979 case was set for trial.

On the eve of trial in March 1991, the IRS stipulated that
Powers owed no deficiency in taxes or penalties for 1978 and 1979
and had sustained NOLs that were |ater agreed to be $87,607 and
$1,597,293. The IRS also stipulated in the 1976 and 1977 cases
that if the NOLs from 1978 and 1979 were avail abl e for carryback,
Powers would owe no taxes for 1976 and 1977 but rather would be
entitled to refunds of $97,228.84 and $5,964.64. Wthout the NOL
carryback, the parties stipulated that Powers woul d owe addi ti onal
taxes for 1976 of $61,455.02 and would be entitled to a refund in
1977 of $683. 45.

The Tax Court, in response to Powers' notion to reconsider
reaffirmed its decision (on the IRS notion for summary judgnent)
that Powers had relinquished his right to the carrybacks and
entered judgnent based on the parties' stipulations. Powers has
appealed the Tax Court's grant of the IRS notion for summary
j udgnent for both 1976 and 1977.

In March 1991, as soon as the I RS conceded the 1978 and 1979
litigation, Powers filed a claimfor an award of litigation costs.
This matter was tried for four days in Novenber 1991. Upon the
judge's order, a transcript was prepared, and the parties filed
briefs through the first four nonths of 1992.

On May 25, 1993, the Tax Court determ ned that Powers was
entitled to an award of Ilitigation costs. The Court awarded
$55, 709 out of a claimof $148,560.67. Powers filed a notion for

reconsideration and later a nption to revise the 1978 and 1979



decision, claimng that the Court had failed to award attorney's
fees for hours expended on the 1978 and 1979 case. The court
deni ed these notions. Powers has appeal ed the award of litigation
costs as well.
ANALYSI S

A. Mdtion for Summary Judgnent

As not ed above, Powers has appeal ed the Tax Court's grant of
the IRS' s notion for summary judgnent. The court granted the
nmotion upon a finding that Powers had nmade an irrevocable, valid
el ection under 8§ 172 of the Internal Revenue Code to carry forward
his NOLs from 1978 and 1979; therefore, the Tax Court determ ned
that Powers could not carry back those |osses to 1976 and 1977.
Powers argues that a valid election was not nade; hence, he
contends that he has the right to carry back his 1978 and 1979 NOLs
to 1976 and 1977, entitling himto substantial refunds for those
years.

St andard of Revi ew

We review Tax Court decisions in the same manner in which we
review civil cases decided by the federal district courts. Gigg
v. Conmm ssioner, 979 F.2d 383, 384 (5th Cr.1992). W reviewthe
appeal of a grant of a summary judgnent de novo to ascertain
whet her any genui ne issue of fact exists and whether the noving
party is entitled to judgnent as a matter of |[|aw City of
Arlington v. FDIC, 963 F.2d 79, 81 (5th G r.1992). The Tax Court's
hol di ng that Powers made an effective election is a conclusion of

| aw al so subject to de novo review Branum v. Conmm ssioner, 17



F.3d 805 (5th Gir.1994).
Di scussi on

The Tax Court granted the Internal Revenue Service's notion
for summary j udgnent based upon its finding that Powers had nmade an
irrevocabl e, unequivocal election to relinquish his ability to
carry back his net operating l|losses for 1978 and 1979. W
disagree. We find that, on the undi sputed facts, the taxpayer nade
no such unequi vocal, irrevocable el ection.

Section 172 of the Internal Revenue Code sets forth rules
under which a taxpayer who incurs a net operating loss® in one
taxabl e year may use that loss to offset incone of taxable years
prior to or subsequent to the year of the | oss. The Code allows a
NOL deduction in a given taxabl e year for the aggregate of the NOLs
carried over and back to that year. See 26 U S.C. 8§ 172(a).

For tax years 1978 and 1979, 26 U . S.C. 8 172(b)(1) and (b)(2)
provided that a NOL was required first to be carried back to each
of the three years preceding the year of the | oss, and then, to the
extent the loss was not fully absorbed by taxpayer's incone in the
carryback years, it could be carried forward to each of the seven
years followi ng the |oss.*

A taxpayer, however, may elect to relinquish the 3-year

carryback period, in which event he nmay use the NOL only by

The term "net operating |oss" for purposes of § 172 neans
"the excess of the deductions allowed by this chapter over the
gross incone." 26 U.S.C. § 172(c).

‘“For tax years beginning after Decenber 31, 1981, the
carryover period is 15 years. See 26 U S.C. 8 172(b)(1)(A) as it
currently exists.



carrying it forward to offset incone in subsequent years.

During the tax years in question, Section 172(b)(3)(C) of the

I nt ernal Revenue Code provided:

Any taxpayer entitled to a carryback period ... nmay elect to
relinquish the entire carryback period with respect to a net
operating |l oss for any taxabl e year endi ng after Decenber 31,
1975. Such election shall be made in such manner as may be
prescribed by the Secretary, and shall be nade by t he due date
(including extensions of tinme) for filing the taxpayer's
return for the taxable year of the net operating |loss for
which the election is to be in effect. Such election, once
made for any taxable year, shall be irrevocable for that year.

In 1977, the Treasury Departnent pronulgated tenporary

regul ati ons prescribing the procedure for neking el ections under,

inter alia, 8 172(b)(3)(C. These reqgulations are still in effect.

They

Tenp.

1992
C. B.

provide, in pertinent part, as follows:

(d) Manner of making election. Unless otherw se provided in
the return or in a formacconpanying a return for the taxable
year, the elections ... shall be nade by a statenent attached
to the return (or anmended return) for the taxable year. The
statenent required when nmaking an election pursuant to this
section shall indicate the section under which the electionis
being made and shall set forth information to identify the
el ection, the period for which it applies, and the taxpayer's
basis or entitlenent for nmeking the election. (Enphasi s
added.)

Regs. 8 7.0, reprinted in 1977-1 C B. 587, redesignated in
as Tenp. Regs. 8§ 301.9100-12T T.D. 8435, reprinted in 1992-2
324.

The requirenent for making an election under 8§ 172 is

di scussed in Young v. Conm ssioner, 783 F.2d 1201 (5th Cr.1986).

Young cited with approval the tenporary regul ations that prescribe

the manner in which such an election should be made. Young held

that an el ection under Section 172(b)(3)(C mnust be unequi vocal and

unanbi guous.



Powers' 1978 return had attached to it a statenent that read,
"Pursuant to Section 56(b)(3)(C), Taxpayer elects to carryforward
to 1979 the net operating loss of 1978" (enphasis added). A
simlar statenment was attached to the 1979 return. The Internal
Revenue Code contains no provision with the citation 8§ 56(b)(3)(C
Section 56 of the Code pertains to alternative mninumtax, not to
the net operating | oss deduction.

Power s argues that the above statenent, which refers to 8§ 56,
does not constitute an election under 8§ 172 to waive his right to
carry back the 1978 and 1979 | osses. Powers contends that the
statenents attached to his 1978 and 1979 returns fall short of
qualifying as an election under §8 172 in two ways. First, Powers
poi nts out that the above statenent contains no | anguage wher eby he
elected to "relinquish the carryback period," as 8 172 indicates.
Second, Powers points out that, wunder the regulations, the
statenent of election nmust "indicate the section under which the
election is being nade." Powers argues that, because there is no
8 56(b)(3)(C) of thel.R C., his statenents attached to his returns
are anbi guous and cannot be construed as an unequi vocal el ection
under 8 172 to relinquish the right to carryback.

Alternatively, Powers argues that even if this Court finds
that facially valid 8 172 elections were nade for 1978 and 1979,
such el ections were nade based upon m stakes of material facts;
therefore, Powers contends that he should not be bound by such
el ections. He relies upon statenents nmade in Meyer's Estate v.

Comm ssioner, 200 F.2d 592, 595-97 (5th Cr.1952) to the effect



that there is no election without full know edge of the facts.®
Qur finding that Powers' purported election was invalid pretermts
a di scussi on of whether Powers m ght also be entitled to relief on
the basis of his alleged material m stake of fact.

Wth regard to Powers' first argunent, he contends that the
statenent attached to his returns contained |anguage whereby he
only elected to carry forward his NOLs, not to relinquish his right
to carryback. As expl ained above, under 8§ 172(b), a NOL is
ordinarily required to be first carried back three years and then
forward into subsequent years so long as it is not conpletely
consuned in the carryback years. Thus, it is not inconsistent to
both carry back and carry forward a | oss. The purported el ection
by Powers nerely states that the | oss for each year will be carried
forward to the next year. Thus, Powers contends that he made no
valid election to forego his right to the carryback. Taken al one,
we are not persuaded that the failure to expressly "relinquish" the
right to carryback would be fatal to a 8 172 election. The IRS
correctly points out that there is no requirenent that any magic
words or incantation be used to effect the election. Mor eover
although it is possible absent an election to carry a NOL both
backward first and then forward until it is fully absorbed,

whenever there is an election to carry forward a NOL, that

SPowers points out that the returns he filed for 1975, 1976,
and 1977 showed tax liabilities vastly different from what was
| ater discovered to be his true tax burden for those years. At
the tinme his 1978 and 1979 returns were filed, Powers clains he
was m staken to a substantial degree about his true earnings
and/or | osses for earlier years.



necessarily operates as a relinqui shnent of the right to carryback.
A taxpayer who did not wish to avoid the carryback would not be
maki ng an election at all. Thus, we do not find Powers' failure to
use the magic words "relinquish the entire carryback period"
di spositive of the issue of whether he nade a valid el ection.
However, with regard to Powers' second argunent, we reach a
different conclusion. W find the failure to cite § 172 fatal to
the election's validity. The Conmm ssioner argues that the above
statenent unequivocally expresses an election wunder § 172,
notw t hst andi ng the erroneous reference to 8 56. The Conm ssi oner
poi nts out that Subsection (b)(3)(C) is the correct subsection of
8 172; thus, Powers had the right subsection but the wong section
nunber. Nonet hel ess, the Conm ssi oner contends that the neani ng of
the election was clear: Powers elected to relinquish the carryback
period and chose instead to carry forward his NO.'s for 1978 and
1979 i nto subsequent years, as contenplated by 8§ 172. W di sagree.
We think, at the very | east, an el ection under 8 172 nust correctly
cite 8§ 172. In this case, the election referred to § 56.

Accordingly, we will not construe it as an election under § 172.°

6See and conpare, Branumv. Conm ssioner, 17 F.3d 805 (5th
Cir.1994), in which a taxpayer sought to avoid the consequences
of his election by claimng he did not comrunicate his
unequi vocal wi sh to relinquish carryback for both his regular NOL
and his alternative mninumtax NOL. The taxpayer's statenent
correctly cited section 172 and provided that he elected to carry
forward all |osses sustained in 1985 and forego carryback of such
| osses to prior years. This Court held that he relinquished the
carryback with respect to both the regular NOL and the m ni mum
tax. To the extent that the Conmm ssioner relies on Branum as
support for its position that Powers nade a valid election, his
reliance is msplaced, as the election in Branumwas a "nodel"
el ection which correctly cited the Code section and unequi vocal |y
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Moreover, we disagree wth the IRS characterization of the
reference to 8§ 56 as sone sort of mnor typographical or
i nadvertent error which we should disregard. The statenents
attached to Powers' returns for both years referred to 8 56,
persuading us that this was not nerely a mnor typographical
error.’

Powers also points to wundisputed facts concerning the
ci rcunstances surrounding the nmaking of the purported elections
whi ch support his argunent. The affidavits of Powers and Warren
reflect that the statenents in the tax return in question were
intended nerely to defer the mnimumtax liability that otherw se
woul d have been inposed on Powers in 1978. While the parties
intent is irrelevant to the i ssue of whether an electionis valid,?
for illustrative purposes we will briefly di scuss what Powers seens

to have been trying to do in nmaking an el ection under 8 56 to carry

established Branumis intent to forego the carryback peri od.

‘Cf., Santi v. Conmissioner, T.C. Menp 1990-137, 1990 W
26558, wherein the Tax Court found a valid el ection where the
t axpayer erroneously referred to 8 172(b)(2)(3) rather than §
172(b)(3)(c). Santi is distinguishable fromthe instant case
because the election there correctly referred to § 172, as the
tenporary regulation requires, albeit that the wong subsection
was cited.

8 n Young, supra, we declined to | ook beyond the face of the
purported election to consider the taxpayers' argunent that they
fully contenplated carrying forward their NOL despite the
anbiguity in the tax return. Judge Hi ggi nbot ham enphatically
noted that "nineteen bishops swearing as to taxpayers' subjective
intent would not carry this argunent, because it contends for an
irrelevant fact. The Comm ssioner did not have access to the
t axpayers' workpapers and was not otherw se informed of their
state of mnd." 783 F.2d at 1206. See al so, Branum supra, 17
F.3d at 811.
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forward his NCOL for m ninmumtax purposes only.

In the years at issue, 8§ 56 inposed a mninmm tax on tax
preference itens of taxpayers. Pursuant to 8 56(b), if, in the
year in which a mninmnumtax liability would otherw se have been
i nposed, the tax preference itens did not give rise to a tax
benefit because of a NOL, the mninum tax liability could be
def erred. The affidavits establish that the purpose of the
statenments on Powers' returns was to alert the IRS that Powers was
attenpting to take advantage of that deferral provision, first
deferring the mnimnumtax liability from 1978 to 1979, then from
1979 to 1980. The reference to Section 56 in the purported
el ection statenents was i ntended only as a reference to the m ni mum
tax statute, according to Powers.

The Comm ssioner attacks Powers' argunent that his election
was intended to apply only for mninum tax purposes. He notes
that, before 1982, the I.R C. did not provide for the carrybacks
and carryovers of alternative mninmm tax NOLS. See Plunb v.
Comm ssioner, infra, 97 T.C. at 636-37, 1991 W 260735.
Accordi ngly, the Comm ssioner asserts that Powers could not have
i ntended on his 1978 and 1979 returns to relinquish the carryback
period only for mnimumtax purposes. Powers counters by pointing
out that, even though he could not in fact waive the carryback
period only for alternative mninmm tax purposes, he thought he
could do so. Accordingly, Powers asserts that the statenents
attached to his returns, wherein he attenpted to carry forward his

NOL only for the purposes of the alternative mninumtax, certainly
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shoul d not be construed as a valid election under 8§ 172 to forego
the carryback for regular tax purposes.

Plumb v. Comm ssioner, 97 T.C 632, 1991 W 260735 (1991),
supports Powers' position. Plunb involved a simlar situation in
whi ch a taxpayer sought to make a split election. In Plunb, the
t axpayers' purported election stated that they elected to "forego
t he carryback period for the regular NOL i n accordance with Section
172(b)(3)(C) and will carryforward this NOL to subsequent years."
The Tax Court found that the purpose of the election was to
relinqui sh the carryback period with respect to the regul ar incone
tax and to use the carryback period for purposes of an alternative
mnimumtax NOL. The Court found that such a "split" election was
not authorized by the Internal Revenue Code; therefore, the
el ection was invalid. The court noted that an invalid election is
no election at all and held that the taxpayer had not relinquished
the right to carryback. The sane result is in order here.

We hold that the statenents attached to Powers' 1978 and 1979
returns cannot be construed as elections to relinquish the
carryback period under § 172 because they do not cite § 172, as the
regul ations require. The IRS s argunent that we shoul d | ook beyond
the erroneous citation to 8 56 and instead infer a valid 8§ 172
election flies in the face of the tenporary regulation, Branum
Young, and Plunb. Paraphrasing Judge Hi ggi nbotham s statenent in
Young and applying it to the instant case, we note that nineteen
| RS agents swearing to what they believe to be Powers' subjective

intent does not carry the argunent that Powers made a valid 8§ 172
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election. The IRS s argunent that Powers really nust have i ntended
to nmake a 8 172 election given the unavailability of alternative
m ni mum tax carrybacks at the tinme is inapposite given the fact
that the statenents attached to his returns for both years referred
to § 56, not § 172.
B. Motion for Litigation Costs

Section 7430 of the Internal Revenue Code provides:

(a) Inany adm ni strative or court proceedi ng which is brought

by or against the United States in connection with the

refund of any tax, ... the prevailing party may be awarded a
j udgnent or settlenent for—

(2) reasonable litigation costs incurred in connection
wi th such court proceeding.

26 U S.C. 8§ 7430(a)(2) (1988).
The term "reasonable litigation costs" is defined in 8§
7430(c)(1)(B)(iii) as foll ows:
(ii1) reasonable fees paid or incurred for the services of
attorneys in connection with the [civil] proceedi ng, except

that such fees shall not be in excess of $75 per hour unl ess
the court determ nes that an increase in the cost of living or

a special factor, such as the |imted availability of
qualified attorneys for such proceeding, justifies a higher
rate.

Powers contends the Tax Court's award was too low in two
respects: (1) the nunmber of hours; and (2) the hourly rate.
Standard of Revi ew
W reviewthe overall anount of a prevailing party's attorney
fee award under the abuse of discretion standard, and we revi ewthe
tax court's subsidiary findings of fact for clear error. Bode v.

United States, 919 F.2d 1044, 1047 (5th Cr.1990).
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Di scussi on

1. The Nunber of Hours Awarded

Powers' first assignnent of error is that the nunber of hours
of billable tinme the Tax Court awarded was too | ow. Powers argues
that the Tax Court failed to award attorney's fees for four
distinct periods of tinme: (a) 65.35 hours in preparation for trial
and settlenment of the 1978 and 1979 cases; (b) 102.25 hours in
preparation for trial of the notion for litigation costs; (c) 42
hours for reading and sunmarizing the transcript of the trial of
the notion for litigation costs and suppl enenti ng Powers' proposed
findings of fact and brief; and (d) 88.75 hours for review ng the
governnent's brief on the notion for litigation costs and preparing
and filing objections to the IRS findings of fact and a reply
brief.
(a) Merits of 1978 and 1979 Litigation

Wth regard to the work perforned on the nerits of the 1978
and 1979 |litigation, Powers sought reinbursenent for 185.35
billable hours. The trial court concluded that only 120.00 hours
wer e reasonabl e. Powers argues on appeal that all 185.35 hours
expended on the 1978 and 1979 litigation were reasonable and
necessary. It points out that the bankruptcy trustee, who had
control of Powers' records, had thrown away all of Powers' books of
account and cancelled checks and nost of his records for these
years, and as |late as two weeks before trial, the I RS clai ned that
Powers owed tax, penalties, and interest totalling $7, 145, 267 for

these two years. Wthin a three-week period in February-March
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1991, a total of 162.75 hours were spent trying to gather
sufficient third-party docunentation to support Powers' clains.
Once this preparation was over, the results were disclosed to the
| RS, which soon conceded that Powers owed none of the $7, 145, 267
and in fact had sustained NOL's in 1978 and 1979. Powers contends
that the record contains a detailed description of the work
performed and the nanes of the |awers involved. He argues that
there is no evidence to suggest that any of the tine expended was
unnecessary or unreasonable. Accordingly, Powers asserts that the
Tax Court was clearly erroneous in concluding that 65.35 of the
185. 35 hours were unreasonably spent and that it was an absol ute
abuse of discretion for the judge to so concl ude.

The IRS points out that the court below cited Cassuto V.
Comm ssioner, 93 T.C. 256, 270, 1989 W. 98722 (1989), aff'd in part
and rev'd in part, 936 F.2d 736 (2d Cr.1991), in support of its
decision to disallow65.35 of the hours. In Cassuto, the Tax Court
refused to allowattorney's fees for sone of the hours requested by
the prevailing party because settlenent of that case m ght have
cone nore quickly, and sizable anounts of litigation costs m ght
have been avoided, if the taxpayer had provided verifying
information to the IRS earlier than he did. The Second Circuit
concl uded that the reduction constituted a reasonabl e exercise of
the Tax Court's discretion.

The I RS argues that because the trial judge cited Cassuto in
support of his decision to disallow 65.35 of the hours, he sonehow

must have felt that Powers was to blanme for many of the hours
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expended shortly before trial in trying to secure substantiating
information from third parties after it was learned that the
records had been destroyed by the bankruptcy trustee. The
inplication is that, had the verifying information been provided
earlier, many of the hours woul d not have been expended because t he
case m ght have settled or perhaps the records woul d not have been
destroyed. Because the trial judge does not explicitly state this
inthe opinion, it is difficult to determneif thisisin fact why
t he award was reduced. Nonethel ess, based on the record, we do not
find that it was clearly erroneous or an abuse of discretion for
the trial judge to have reduced this award.

(b) Mdtion for Litigation Costs from Cctober 16, 1991 through
Novenber 5, 1991

Wth regard to the preparation for the notion for litigation
costs, Powers clainmed 102.25 hours between Cctober 16, 1991, and
Novenber 5, 1991. At the notion for litigation costs, Powers
presented a daily summary of the nunber of hours each attorney
worked on the case during this period. The summary does not
explain how the attorneys had spent their tine. Wth regard to
time spent in preparation for the notion for litigation costs
during earlier nonths, i.e., before Cctober 15, 1991, Powers had
submtted detailed conputerized reports that specifically showed
how the attorneys had spent their time. The Tax Court found al
t hose hours to be reasonabl e.

Wth regard to the tine spent between October 15—Novenber 5,
1991, it seens that a conputerized report providing a detailed
expl anation of hours worked was not ready until Novenber 15, 1991,

17



after the record was closed on the attorney's fee notion. The Tax
Court declined to award conpensation for any of those hours because
Powers presented no detail ed explanati on of the services provided,
relying on Bode v. Conm ssioner, supra.

In Bode, the Court noted that "broad sunmaries" of work done

and hours | ogged are insufficient. However, the Court recognized

that contenporaneous billing records are not an absolute
requi renent. Bode, supra, and Heasley v. Comm ssioner, 967 F.2d
116, 123 (5th Cr.1992). In Heasley, the taxpayer's attorney

merely submtted an affidavit establishing that "substantially all"”
of the attorney's tine devoted to the case pertained to the penalty
i ssues, which were the only issues to proceed to trial. The Tax
Court made an award on the basis of this sole affidavit, and this
Court affirmed. |In Bode, the taxpayer's sole proof consisted of an
expert who nerely testified that the firm charged around $119, 000
total and that, at one tine, one of the attorney's charged $175 per
hour. The taxpayer did not provi de evidence on the nunber of hours
billed, the precise hourly rate charged, or the attorneys who
worked on the file. In the instant case, the sunmary provi ded by
Powers showed on a day-to-day basis the nunber of hours worked by
each attorney and the hourly rate each charged. Thus, the summary
provi ded by Powers does not seemto be the type of "broad summary”
found insufficient in Bode. |In fact, the Bode court noted that the
evi dence presented in that case could not have established even a
"bal | park" figure of the actual nunber of hours billed.

In contrast, the summary provi ded by Powers was very specific
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wth regard to the hours billed and by whom The only information
| acking in the Powers summary was a description of the work done.

In light of the fact that the tine period in question was during
the three weeks immedi ately prior to the hearing on the notion for
litigation costs, it seenms unquesti onabl e that significant anmounts
of tinme were indeed spent and that any tinme expended was in trial

preparation. The IRS correctly points out that Powers could have
submtted his attorneys' manual billing sheets to support his claim
for litigation costs during the |ast nonth before the notion, but

as noted above, contenporaneous billing records are not the only
way to prove the nunber of conpensable hours in a 8 7430 claim

Any type of adequate evidence which permts the Court to determ ne
t he nunber of hours expended and whether they are reasonable w |

satisfy the taxpayer's burden of proof. Bode, supra.

Powers argues that the testinony of his attorney, Robert
White, established the nature of the services performed during the
time period in question. Upon reviewing Wiite's testinony, it
seens that he established to sone degree what at | east sone of the
time represented, 1i.e., interviewng wtnesses, working on
stipulations, reviewwng the file, preparing alegal nenorandumt hat
was filed the day before Wite testified, etc. Wi | e Powers
provi ded very detailed i nformati on about the vast majority of work
done in this case, it does not seemthat Bode requires the degree
of specificity that the Tax Court seens to have wanted. Thus, the
less detailed information about work perfornmed during this

t hr ee-week period should not have been di sregarded necessarily.
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It was clearly erroneous and an abuse of discretion for the
Court to have refused an award for any hours during this period on
the basis of Bode. It should also be noted that Powers did try to
provide the nore detailed conputer printouts for the three-week
period along with his notion for reconsideration, but the Court
refused to consider it, stating that the record on the notion for
litigation costs was cl osed.

(c) After Hearing on Motion for Litigation Costs, fromJanuary 17,
1992, to January 22, 1992

Wth regard to the tine expended after the hearing on the
motion for litigation costs, Powers clainmed 42 hours of services
rendered fromJanuary 17, 1992, to January 22, 1992. The Tax Court
refused to award anything for these hours. Powers clainms that the
presiding judge at the hearing ordered Powers to file proposed
findings of fact within 75 days after the hearing, which Powers
did. In addition, the judge granted Powers perm ssion to submt
additional pleadings claimng additional litigation costs for
what ever tinme was expended in the case on post-trial subm ssions.
Accordingly, Powers filed a supplenental brief on the notion for
litigation costs on January 23, 1992. That sane date, Powers
submtted a fourth anmendnent to the notion for costs claimng
addi tional hours expended over and above those proven at the
hearing, i.e., the hours through Novenber 5, 1991. White's
affidavit acconpanied the notion and included a conputerized
billing report, simlar to those previously submtted, for the
period of Novenmber 6, 1991 through the January 15, 1992 cut-off
date. Al tinme during this period was deened reasonable by the
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Court. Once again, as of the January 23, 1992, affidavit date, no
conputer report existed for any tine expended after January 15,
1992. Therefore, in addition to the conputerized report covering
t he period through January 15, White's affidavit |isted daily hours
expended on the case by Wiite and Sherl ock from January 17 through
January 22, 1992, a total of 42 hours. The affidavit did not
contain a description of the services provided during those hours,
but Powers argues that the nature of the services rendered was
obvious given the fact that the Court had ordered the proposed
findings of fact and was aware of the filing of the anended notion
for litigation costs. Considering that the post-trial subm ssions
were filed on January 23, 1992, along with Wiite's affidavit which
showed 42 hours expended in the case for the five days preceding
the filing of those docunents, we are convinced that the tine was
expended in preparing the docunents. W conclude that it was an
abuse of discretion for the Court to have awarded no fees for the
preparation of these docunents, particularly with regard to those
the Court itself had ordered Powers to submt.

(d) Preparation of Reply Brief, March 30, 1992, through April 28,
1992

For the period from March 30, 1992, through April 28, 1992,
Powers clained a total of 89.25 hours spent in preparation of a
reply brief that the Tax Court ordered Powers to file. In Wite's
affidavit, he estimated he and Sherl ock would spend a total of 35
hours in preparing the reply brief. |In actuality, they billed for
89. 25 hours. Powers clains that the extratine required was due to
the fact that the IRS brief was 156 pages |ong, contained 155
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separate proposed findings of fact, 55 separate objections to
Powers' proposed findings, and |l engthy | egal argunment on the five
points the I RS contested. The Tax Court refused to award any tine
for the preparation of the reply brief, stating that nuch of
taxpayer's reply brief was duplicative or was not responsive to the
IRS' s brief. Wiile it seens that the Tax Court would have been
withinits discretion to reduce the nunber of hours awarded on this
basis, it was an abuse of discretion for the Court to have refused
to award anything for the preparation of the reply brief,
particularly given the fact that the Court had ordered Powers to
submt it.

(e) Tax Court's Refusal to Consider Billing Reports Submitted with
the Mdtion for Reconsideration

Powers final argunent is that the Tax Court erred in not
considering the conputerized billing reports submtted with the
nmotion for reconsideration. As this Court recognized in Lavespere
v. N agra Machine & Tool W rks, Inc., 910 F.2d 167, 175 (5th
Cir.1990), upon which Powers relies, the trial court my, w thout
abusing its discretion, refuse to reopen the record when the novi ng

party fails to provide a suitable explanation for providing tardy

evi dence. In this case, Powers could have produced adequate
evidence in a tinely manner, i.e., through the production of the
attorneys' manually prepared billing sheets. VWiile we do not

necessarily agree with the Tax Court's decision not to at | east
consider the conputerized billing statenents provided with the
nmotion for reconsideration (consideration of the statenents m ght
have avoided an appeal on this issue), we cannot say it was an
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abuse of the Tax Court's discretion to refuse to consider the
addi tional evidence. O course, the fact that the Tax Court had
di scretion to refuse to consider additional evidence submtted
after the record was closed does not nean that the Court did not
abuse its discretion in not naking awards for the tine periods
di scussed above based on billing information that was in the record
and whi ch appears to satisfy the requirenent of Bode.
2. The Hourly Rate

Wth regard to the hours the Tax Court found were reasonably
expended, the Court awarded fees at the statutory rate of $75 per
hour and added a cost of |living adjustnent, as the statute
aut hori zes, bringing the hourly rate awarded up to approxi mately
$92.00. The Court rejected Powers' request that he be awarded fees
at the normal hourly rate charged by his attorneys.

Section 7430(c)(1)(B)(iii), quoted above, provides that
attorney's fees should not be awarded in excess of the statutory
rate unl ess sone special factor, "such as the limted availability
of qualified attorneys for such proceeding” justifies a higher
rate. The Tax Court found no special factor. The trial court's
determnation in this regard is reviewed only for abuse of
di scretion. Pierce v. Underwood, 487 U.S. 552, 571, 108 S. Ct.
2541, 2553, 101 L. Ed.2d 490 (1988).

Powers cites cases arising under the Equal Access to Justice
Act (EAJA), 28 U S C 8§ 2412(d) to illustrate what a "specia
factor" is. The EAJA contains identical |anguage to §8 7430.

In Pierce, supra, the Court held that a special factor under
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the EAJA may be present with respect to attorneys who are qualified
i n sone specialized sense, rather than just in their general | egal
conpetence. Powers argues that his attorneys' tax specialization
qualifies them for a higher reward. An expertise in tax law, in
and of itself, is not a special factor warranting a hi gher hourly
fee. See Bode.

The Suprene Court in Pierce enphasized that departure fromthe
$75 cap is to be the exception rather than the rule. The Court
cautioned that the "special factor” fornulation suggests that
Congress thought $75 an hour (plus cost-of-living increases) was
general ly quite enough public reinbursenent for |awers' fees.

In Perales v. Casillas, 950 F.2d 1066 (5th Cr.1992), this
Court recently explained that a "special factor"” under the EAJA
means nonl egal or technical abilities possessed by, for exanple,
patent |awyers and experts in foreign law, as distinguished from
ot her types of substantive specializations currently proliferating
within the profession. An expertise in tax law is a type of
"substantive specialization currently proliferating within the
prof ession" and thus i s not a special factor under the reasoni ng of
Perales. In Perales, this Court held that a special factor exists
only if (1) the nunber of conpetent attorneys who handl e cases in
the specialized field is so limted that individuals who have
possi bly valid clains are unabl e to secure representation; and (2)
that by increasing the fee, the availability of |lawers for these
cases wll actually be increased.

In the instant case, Powers submtted no evidence that there
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was a shortage of | awers who coul d have handl ed this case, nor did
he show that the field of available |lawers would be enl arged by
i ncreasing the fee award. Al though the Tax Court found that Powers
needed the services of a tax attorney as well as an attorney with
"an extraordinary |evel of general |awerly know edge," these
findings do not justify an i ncreased award under 8§ 7430. Moreover,
the Tax Court found that the resolution of the case was brought
about nore by the taxpayer's accountant than the | awers. Powers
argues that the case was nuch nore conplex than a routine
substantiation case because the primary records had been | ost,
through no fault of his own.®° Wile it is true that the | ost
records presented a problem the fact is that the case was resol ved
fairly quickly once the secondary records were presented and
explained to the I RS

In Pierce v. Underwood, supra, the district court granted a
fee in excess of $75 per hour based upon the novelty and difficulty
of the issues, the undesirability of the case, the work and ability
of counsel, the results obtained, and the customary fees and awar ds
in other cases. The Suprene Court held it was an abuse of
discretion to rely on any of those factors. Thus, in the instant

case, Powers is not entitled to an increased award on any of these

Wien a trustee was appointed in Powers' bankruptcy case,
the trustee directed Powers and his enployees to vacate the
prem ses of Powers' business and not to renove any records. The
bankruptcy trustee, as owner of his business records,
subsequent|ly all owed the nmanagenent conpany of Powers' office
buil dings to discard sone of Powers' records, including all his
books of account and cancel |l ed checks and nost busi ness records
for 1978 and 1979.

25



bases.

Moreover, a point raised by the IRS has special nerit.
Si xty-seven percent of the hours for which taxpayer seeks
attorney's fees (i.e., 374.15 out of 559.5 hours) were incurred in
connection with his notion to recover fees and costs. Even if sone
special factor existed to nerit a higher award with regard to the
underlying claim there has been no showi ng that any special factor
justifies an increased rate for litigating the attorney's fees
nmotion. For exanple, an expertise in tax lawis not required to
litigate such an issue.

Al so, a point noted in Bode nerits nention here. Section 7430
pertains specifically and exclusively to tax cases. |f a special
expertise in tax law qualifies as a "special factor" under Section
7430, the exception would wholly swallow the rule because al nost
all attorneys seeking conpensation under section 7430 possess an
expertise in tax |aw (I'n Bode, a special factor was found to
exi st partly because the tax case there also required a specia
know edge of the quarterhorse industry. Bode, 919 F.2d at 1050.)

In Iight of these facts, we hold that the Tax Court did not
abuse its discretion in refusing to find a "special factor" and
refusing to award attorney's fees at a higher hourly rate than the
statute calls for. W therefore affirmthis portion of the Tax
Court's ruling.

3. Attorney's Fees for this Appeal
Powers has also requested attorneys' fees for the tine

devoted to this appeal. |In order to analyze Powers' eligibility
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for such an award, we nust determ ne whether Powers is a
"prevailing party" on appeal. Heasley, supra, 967 F.2d at 125.

Powers has not prevailed on every issue raised during this
appeal. He has prevailed on the i ssue of the carryback of the NO,
and we have found in his favor on the nunber of billable hours
awarded for three of the four tinme periods in question. He did not
prevail on the issue of whether a "special factor" existed to
warrant hourly rates for his attorneys higher than the statutory
rates (plus the cost-of-living adjustnent), and he | ost on one of
the time periods for which he sought additional hours to be awarded
for work perfornmed on the 1978 and 1979 litigation.

On bal ance, these two | osses are "not of such magnitude as to
deprive [him of prevailing party status."” |lbid., citing Bode, 919
F.2d at 1052. (internal quotation omtted). Consequently, to the
extent that Powers prevailed on this appeal, he is entitled to
rei mbursenent for fees that relate to his success on appeal. |bid.
Accordingly, Powers is directed to submt to this court his
application for fees incurred on these issues during this appeal,
together wth supporting docunents, prior to the issuance of the
mandate in this case. See Fed.R App. P. 41.

Concl usi on

W REVERSE the Tax Court with respect to Powers' right to
carryback the NOL's from 1978 and 1979. W AFFIRMthe Tax Court's
award of 120.00 bill able hours spent on the nerits of the 1978 and
1979 litigation. W REVERSE the Tax Court's refusal to nmake any

award for work perfornmed on the notion for litigation costs during
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the followng three tinme periods: (1) between Cctober 16, 1991,
and Novenber 5, 1991; (2) between January 17, 1992, and January
22, 1992; and (3) between March 30, 1992, and April 28, 1992. W
REMAND to the Tax Court to nake an award for reasonable litigation
costs and fees during these tine periods based upon the billing
summaries that are a part of the record. W AFFIRMthe Tax Court's
determ nation that no "special factor" existed to warrant an hourly
rate higher than the statutory rate (plus the cost-of-Iliving
adj ust nent) . Powers is also entitled to an award of attorneys'
fees from this appeal, to be determned by this court after

subm ssion of the necessary docunentati on.
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