United States Court of Appeals,
Fifth Grcuit.
No. 94-30738
Summary Cal endar.
Kathleen PILIE, wife of/and Noel F. Pilie, Plaintiffs-Appellants,
V.
UNI TED STATES of Anerica, Defendant- Appell ee.

June 29, 1995.

Appeal from the United States District Court for the Eastern
District of Louisiana.

Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.

PER CURI AM

At issue is whether the 8 6213(d) waiver of the restrictions
on assessnment and collection of a deficiency in the settlenent
agreenent between Kat hl een and Noel Pilie and the Internal Revenue
Servi ce suspended the inposition of interest because the IRS did
not nmake a tinely demand of paynent. The district court, by
summary judgnent, held that it did not; we AFFIRM

| .

The Pilies were partners in Barrister Equi pnent Associ ates 88,
a TEFRA partnership.! As a result of a dispute with the IRS
regarding the tax treatnment of certain partnership itens for tax

year 1982, the Pilies and the IRS Conm ssioner, on May 1, 1990,

TEFRA is the Tax Equity and Fiscal Responsibility Act,
Pub.L. No. 97-248, 96 Stat. 324 (1982). For a general overview
of TEFRA, see Al exander v. United States, 44 F.3d 328, 330 (5th
Cr.1995), and Transpac Drilling Venture, 1983-63 by Crestwood
Hosps., Inc. v. United States, 16 F.3d 383, 387 (Fed.Cr.), cert.
denied, --- U S ----, 115 S . 79, 130 L.Ed.2d 33 (1994).
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executed a settlenent agreenent.? Part | of the Agreenent
contained a provision whereby, pursuant to 8§ 6224(b) of the
I nternal Revenue Code, the Pilies agreed to waive the restrictions
on the assessnment and collection of any deficiency;® in Part II,
the Pilies waived simlar restrictions with respect to penalties
and interest, pursuant to § 6213(d).*

On April 29, 1991, nearly a year after executing the
settl enment agreenent, the | RS assessed a tax deficiency, as well as
interest and a penalty. After paying their tax bill in full, the
Pilies filed a refund action against the United States, seeking

$11, 790. 68. Based on stipulated facts, both parties noved for

2The agreenent was executed using Treasury Form 870-L (AD),
Settl enment Agreenent for Partnership Adjustnents and Affected
ltens.

Part | of the Agreenment provided, in part:

Under the provisions of section 6224(c) of the Internal
Revenue Code, the undersigned offers to enter into a
settlenent agreenent with respect to the determ nation
of partnership itens of the partnership for [tax year
1982]. The undersigned, in accordance with the

provi sions of section 6224(b) of the Code, also offers
to waive the restrictions on the assessnent and
collection of any deficiency attributable to
partnership itens ... provided in section 6225(a).

‘“Part |l of the Agreenent provided, in part:

The undersigned offers to enter into a settl enent
agreenent with respect to penalties (additions to
taxes) and interest under section 6621(c) of the

I nternal Revenue Code.... The undersigned, pursuant to
the provisions of section 6213(d) of the Code, also
offers to waive the restrictions provided in section
6213(a) of the Code and to consent to the assessnent
and collection of the penalties (additions to tax), and
i nterest under section 6621(c) attributable to the

adj ustnent (s) of the partnership itens; plus any

i nterest provided by | aw.
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summary j udgnent. Relying on 8§ 6213(d) of the Code, the Pilies
contended that they executed a valid waiver; and that, therefore,
starting 31 days after they submtted the Agreenent to the I RS, the
accunul ati on of interest was suspended. On the other hand, the IRS
mai ntai ned that 8 6213(d) had no application to itens that had
becone nonpartnership itens pursuant to the Agreenent. The
district court entered judgnent for the IRS.
1.
A
Section 6601(c) of the Code suspends the inposition of
interest on a deficiency if the taxpayer files a waiver of a
deficiency assessnment pursuant to § 6213(d), and the IRS fails to
make a demand for paynent of the deficiency within 30 days after

the waiver is filed.® Relying on § 6601(c), the Pilies contend

5Section 6601(c) provides:

In the case of a deficiency ..., if a waiver of
restrictions under section 6213(d) on the assessnent of
such deficiency has been filed, and if notice and
demand by the Secretary for paynent of such deficiency
is not made within 30 days after the filing of such
wai ver, interest shall not be inposed on such
deficiency for the period beginning i mediately after
such 30th day and ending with the date of notice and
demand and interest shall not be inposed during such
period on any interest with respect to such deficiency
for any prior period.

26 U S.C. 8 6601(c). Section 6213(d) provides:

The taxpayer shall at any tinme (whether or not a notice
of deficiency has been issued) have the right, by a
signed notice in witing filed wwth the Secretary, to
wai ve the restrictions provided in subsection (a) on

t he assessnent and collection of the whole or any part
of the deficiency.



that they are entitled to a refund of interest for the period
begi nning on the 31st day after they filed the waiver (February 18,
1990) through the day prior to when the I RS gave notice and made a
demand for paynent (April 28, 1991). Although the I RS acknow edges
that the Agreenent states that the Pilies waived the restrictions
on assessnent pursuant to 8§ 6213(d), it maintains that such a
wai ver is not effective here.

Under the statutory schene established by Congress in
Subchapter C of Chapter 63 of the Code, 88 6221-6233 (Tax Treat nent
of Partnership Itens), the normal deficiency procedures in
Subchapter B, 88 6211-6216 (Deficiency Procedures), are generally
i napplicable. Specifically, 8§ 6230(a)(1) provides:

Except as provided in paragraph (2), subchapter B of this

chapter shall not apply to the assessnent or coll ection of any

conput ati onal adj ust nent.

26 U S.C 8 6230(a)(1). In turn, paragraph (2) provides:

(A) Subchapter B shall apply to any deficiency attributable
to—

(ii) items which have becone nonpartnership itens (other

t han by reason of section 6231(b)(1)(C)) and are described in
section 6231(e)(1)(B)

26 U S.C 8 6230(a)(2). Section 6231(b)(1)(C provides, however,

that when the IRS and a partner enter into a settlenent agreenent

Wth respect to a partnership item that item ceases to be a

partnership itemand becones, instead, a "nonpartnershipitent. 26

26 U.S.C. § 6213(d).



USC 8 6231(b)(1)(C.® Because 88 6230(a) and 6231(b)(1) (O
makes Subchapter B not applicable to a settlenent agreenent, and
because §8 6213 is in Subchapter B, the § 6213(d) waiver in Part |
of the Agreenent is not effective. Thus, the IRS could assess the
interest in issue. Pack v. United States, 992 F.2d 955, 958 (9th
Gir.1993).

B

The Pilies contend also that, by the terns of the Agreenent,
the IRS elected to proceed under Subchapter B and to forego
utilization of Subchapter C.

Conceding that Part | of the Agreenent (which dealt with any
deficiency) addresses conputational adjustnents’ under Subchapter
C (thus, making Subchapter B not applicable), the Pilies contend
that Part |l of the Agreenent (which dealt with penalties and
interest) does not constitute a conputational adjustnent, and,
t hus, remai ns subject to the deficiency procedures of Subchapter B

Notwi t hstanding the fact that Tenporary Treasury Regulation 8§

626 U. S.C. 8§ 6231(b) (1) provides:

For purposes of [Subchapter C], the partnership itens
of a partner for a partnership taxable year shal
becone nonpartnership itens as of the date—

(C the Secretary enters into a settl enent
agreenent with the partner with respect to such
itens....

26 U.S.C. 8§ 6231 defines "conputational adjustnment" as
the change in the tax liability of a partner which

properly reflects the treatnment under this subchapter
of a partnership item



301.6231(a)(6)-1T(b) specifies that interest constitutes a
conput ational adjustnent,® the Pilies maintain that, pursuant to
the terns of Part |l of the Agreenent, the IRS elected to opt out
of Subchapter C and, instead, assessed and collected the penalty
and interest pursuant to Subchapter B. In particular, the Pilies
identify the second paragraph of Part 11, which provides:
This agreenent with respect to penalties (additions to tax)
and interest under section 6621(c) of the [Code] w Il not
constitute a settlenment agreenent for purpose of the
consi stent settlenent provision of section 6224(c)(2) of the
[ Code] .
To read this | anguage as an election on the part of the IRS to opt
out of Subchapter C (assuming it could do so), fails to appreciate
the limted wordi ng of the above quoted passage. Section 6224(c)

provi des:

In the absence of a showng of fraud, nalfeasance, or
m srepresentation of fact—

(2) O her partners have right to enter into consistent
agreenents. +f the Secretary enters into a settlenent
agreenent with any partner with respect to partnership itens
for any partnershi p taxabl e year, the Secretary shall offer to
any other partner who so requests settlenent terns for the
partnership taxable year which are consistent with those
contained in such settlenent agreenent.

26 U S.C. 8§ 6224(c). Thus thelimtation relied upon by the Pilies
appears sinply to be an attenpt on the part of the IRS not to

obligate itself to agree to the sane terns when dealing with other

8Tenp. Treas. Reg 8 301.6231(a)(6)-1T(b) provides:

A conput ati onal adjustnent includes any interest due
W th respect to any under paynent or overpaynent of tax
attributable to adjustnents to reflect properly the
treatnent of partnership itens.
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partners of Barrister Equi pmrent Associates.® |n any event, there
is noindication that the IRS i ntended to proceed under Subchapter
B
L1,
For the foregoing reasons, the judgnent is

AFFI RVED.

'\ need not deci de whet her by agreenent with one partner,
the IRS may circunvent the provisions of the consistent
settlenment provisions of 8§ 6224(c)(2).
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