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Appeal from the United States District Court for the Eastern
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Bef ore GARWOOD, DUHE and PARKER, Circuit Judges.

ROBERT M PARKER, Circuit Judge:

| . | NTRODUCTI ON

Revert Weston ("Wston") was convicted of nurder and
aggravated rape in a jury trial conducted in My 1976. Hi s
convictions and sentences were affirnmed on direct appeal. Wston
applied for post-conviction relief in 1991 in the state trial
court, alleging that the trial <court's jury instruction on
reasonabl e doubt violated his due process rights by inproperly
reducing the State's burden of proof. He later anended his
pl eadi ngs, alleging that (1) he was deni ed due process of |aw on
di rect appeal when the Loui siana Suprene Court failed to conpletely
consider one of his designated assignnments of error due to an
i nconpl ete transcript; and (2) he was deni ed effective assi stance
of counsel on appeal. The trial court denied relief and the
Loui si ana Suprene Court affirmed the ruling.

Weston raised the sane three clainse in the instant federal



habeas petition. The district court denied relief and di sm ssed
the petition. Wston tinely appeal ed and a certificate of probable
cause was grant ed.
1. ANALYSI S
A. Jury Instructions:
The jury charge in Weston's trial in 1976 as it relates to
reasonabl e doubt stated the foll ow ng:

| f you entertain any reasonabl e doubt as to any fact or
el ement necessary to constitute the defendant's guilt, it is
your sworn duty to give him the benefit of that doubt and
return a verdict of acquittal. Even where the evidence
denonstrates a probability of gquilt, yet if it does not
establish it beyond a reasonabl e doubt, you nust acquit the
accused. This doubt nust be a reasonable one, that is, one
founded upon a real, tangi ble, substantial basis, and not upon
mere caprice, fancy or conjecture. It nust be such a doubt as
woul d give rise to a grave uncertainty, raised in your m nds
by reason of the unsatisfactory character of the evidence;
one that would nake you feel that you had not an abiding
conviction to a noral certainty of the defendant's guilt. |If,
after giving a fair and inpartial consideration to all of the
facts in the case, you find the evidence unsatisfactory upon
any single point indispensably necessary to constitute the
defendant's guilt, this would give rise to such a reasonabl e
doubt as would justify you in rendering a verdict of not

guilty.

The prosecution nust establish gqguilt by legal and
sufficient evidence beyond a reasonable doubt, but the rule
does not go further and require a preponderance of testinony.
It is encunbent [sic] upon the State to prove the offense
charged, or legally included in the Information, to your

sati sfaction and beyond a reasonable doubt. It should be an
actual or substantial doubt. It is such a doubt as a
reasonabl e man woul d seriously entertain. It is a serious

doubt, for which you could give good reason

In Cage v. Louisiana, 498 U.S. 39, 111 S .. 328, 112 L.Ed. 2d
339 (1990), the Suprene Court ruled that a charge very simlar to
thi s one was unconstitutional because it allowed a finding of guilt

based on a degree of proof below that required by the due process



cl ause of the Fourteenth Anendnent. Weston argues that Sullivan v.
Loui siana, --- US ----, 113 S.C. 2078, 124 L.Ed.2d 182 (1993),
mandates that Cage be applied retroactively in accordance wth
Teague v. Lane, 489 U. S. 288, 109 S. . 1060, 103 L.Ed.2d 334
(1989).

In Gaston v. Whitley, 67 F.3d 121 (5th G r.1995), this court
consi dered the sane issue and noted that Victor v. Nebraska, ---
us. ----, 114 S . 1239, 127 L.Ed.2d 583 (1994), nodified the
Cage standard of reviewng allegedly erroneous jury instructions.
Thus, we held, if Sullivan and Teagueconmand retroactivity here, it
is now Victor, not Cage, which should be applied retroactively.
Gaston, supra.

Applying Victor, we note that Weston's instruction, like the
Cage instruction, used the words "grave uncertainty" and "nora
certainty," the phrases which the Suprene Court warns should be
avoi ded.! However, the Cage instruction stated that "[w]hat is
required is ... a noral certainty," whereas Weston's instruction
stated that what is required is "an abiding conviction to a noral
certainty."” "Instructing the jurors that they nust have an abi di ng
conviction of the defendant's guilt does much to alleviate any
concerns that the phrase noral certainty m ght be m sunderstood in
the abstract." Victor, at ----, 114 S.C. at 1250. Furthernore,

the jurors were told to give a "fair and i npartial considerationto

The Court advised states that the use of such terms in the
future could possibly "put the whole instruction at risk."
Victor, at ----, 114 S.Ct. at 1251 (Kennedy, J., concurring);
see (Gaston, supra.



all of the facts" and that they "nmust not go beyond the evidence to
find facts" but nust restrict thenselves to the evidence heard
during the trial. Accordingly, there is no reasonable I|ikelihood
that the jurors understood the charge to allow conviction on an
insufficient standard or to allow conviction on factors other than
t he governnent's proof. Victor, at ----, 114 S.C. at 1251. Thus,
there is no reasonable Ilikelihood that the jury in this case
applied the instructions in a way that violated the Constitution.
Therefore, following Victor, we simlarly di sapprove of the wording
in Weston's charge but hold that it did not render the instruction
unconstitutional in this case.

B. Due Process on Direct Appeal:

Weston cl ai ns t hat he was deni ed due process of | aw on direct
appeal when the Louisiana Suprene Court failed to conpletely
consider one of his designated assignnments of error due to an
i nconplete transcript. Specifically, before the charge was read to
the jury, the trial court made sonme general introductory coments. 2
The trial court then read the jury the charge, a copy of which was
provided to Weston. The trial court overruled Weston's objection
that he should have been provided a copy of the introductory
remar ks, and Weston later raised this argunent on direct appeal.
However, because the record did not contain the introductory

remarks given by the trial court, the Louisiana Suprene Court did

2The trial court (1) acknowl edged that it had been a | ong
trial; (2) showed the jury the indictnent; (3) told the jury
that the indictnment was "not evidence of the defendant's guilt"
and had "no probative val ue whatsoever"; and (4) read the
indictnment to the jury.



not address the claim

The remarks Weston refers to were sinply introductory remarks
and not jury instructions. Moreover, even if they were
instructions, Wston does not challenge their accuracy, and
reversal would have been required in the state courts only if they
wer e i nadequate. See State v. Hawt horne, 623 So.2d 899, 903
(La. App.), wit denied, 629 So.2d 417 (1993). Accordingly, there
was no due process violation.
C. Ineffective Assistance of Counsel:

Weston argues that his trial counsel rendered ineffective
assi stance in preparing the direct appeal since he failed to obtain
a conplete record. However, as discussed above, even if the record
had been conplete, there was no possibility for reversal because
Weston did not argue that the oral remarks were erroneous. Thus,
Weston cannot show prejudice as required for this claim See
Strickland v. Washington, 466 U S. 668, 104 S.C. 2052, 80 L. Ed. 2d
674 (1984).

Accordingly, the district court's denial of Weston's petition

i s hereby AFFI RVED.



