IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30664

UNI TED STATES OF AMERI CA, ET AL.,
Plaintiffs,

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
Cr oss- Appel | ant ,

STATE OF LQU SI ANA,
| nt er venor - Appel | ee,
Cr oss- Appel | ant ,

ver sus
MARI NE SHALE PROCESSORS,

Def endant - Appel | ant,
Cr oss- Appel | ee.

Appeals fromthe United States District Court
for the Western District of Louisiana

April 18, 1996

Bef ore REYNALDO G GARZA, KING and H Gd NBOTHAM Circuit Judges.
H G3 NBOTHAM Circuit Judge:

Thi s case, along with Nos. 94-30419 and 95- 60228, concerns the
past actions and future fate of Marine Shale Processors, Inc., a
hazardous waste treatnent facility. The cases involve nultiple
aspects of each of the federal environnmental |aws as affecting
di sputes between the Environnental Protection Agency and MSP. W
provide a brief explanation of the three cases in this opinion

before discussing the specific issues raised by this appeal.



I

In 1985, Marine Shale Processors, Inc. opened a facility in
Anel i a, Louisiana purporting to recycle hazardous waste throughits
newy acquired rotary kiln, a nmechanism 275 feet |ong and 11 feet
in diameter with the capacity to heat materials to tenperatures in
excess of 2000 degrees Fahrenheit. MSP's treatnent process began
with placenent of materials inits kiln. Fromthere, nost nateri al
travel ed through oxidizers and sl ag boxes. The process generated
significant quantities of snoke, flue gases, and air particles.
Carcinogenic heavy netals tended to concentrate in these air
particles. The air pollutants passed through baghouses, which
col l ected sonme of the material in the formof caked dust. The dust
dropped off the bags to the bottom of the baghouse, where it was
coll ected, run through the oxidizers and sl ag boxes, then conbi ned
wth the rest of the material produced fromthe primary process.
The nature of MSP's operation nmade it subject to federal and state
laws limting pollution of water, air, and | and. See The Resource
Conservation and Recovery Act, 42 U.S.C. 88 6901-92k; The Clean Air
Act, 42 U S.C. 88 7401-7671g; The Cean Water Act, 33 U S.C. 88
1251-1376. These laws required MSP to obtain permts specifying
the type and anount of pollutants that it could discharge into the
envi ronment .

RCRA regulations divide facilities using heat to process
hazardous waste into three basic types, incinerators, boilers, and
i ndustrial furnaces. See 40 C.F.R 8§ 260.10 (defining all three

terns). From 1980 to 1991, the regulations required only



facilities engaged in incineration to obtain permts before

operating. See Final Rule, Burning of Hazardous WAstes in Boilers

and I ndustrial Furnaces, 56 Fed. Reg. 7134, 7138 (1991); 40 C F. R

pt. 264 subpt. O In 1991, EPA anended the regulations to require
all facilities using thermal processes to treat hazardous waste to
obtain one of tw types of permts. 56 Fed. Reg. at 7134.
I nci nerators needed Subpart O permts, and boilers and industria
furnaces were required to obtain BIF permts. See 40 CF. R pt.
266 subpt H  Since opening operations in 1985, Mrine Shal e has
clainmed that its kiln system constitutes an industrial furnace
under the RCRA regul ations. Wen EPA anended the regulations to
require all thermal treatnent facilities to acquire permts, MSP
filed a six volune permt application with EPA Region VI. Four
years |ater, EPA denied this permt application. | nvoki ng our
authority to set aside final agency action under the Admnnistrative
Procedures Act, 5 U S.C 8 706(2), MSP appeal ed the permt denial.
I n nunber 95-60228, we address this denial.

In 1990, the United States sued MSP under RCRA, all eging that
MSP was an incinerator of hazardous waste operating w thout the
requi red Subpart O permit and was illegally disposing incinerator
ash on the ground. The United States |ater anmended its conpl aint
to allege violations of the CWA, the CAA and ot her provisions of
RCRA. Sout hern Wod Piednont Conpany, the entity sending the
| argest vol unme of hazardous waste to Marine Shale, intervened and
sought a declaration that all wmaterial resulting from the

processing of its waste was exenpt from RCRA regul ation. The



Loui si ana Departnment of Environnmental Quality sought to intervene
as a plaintiff; the district court allowed LDEQ to intervene but
prohibited it fromasserting cl ains other than those brought by the
United States.

Early inthelitigation, District Court Judge Hai k granted the
United States’ notion for a prelimnary injunction prohibiting MSP
fromtransporting the material resulting fromits process away from
grounds owned by MSP or its sister corporation, Recycling Park,
Inc. After forner representatives of MSP attenpted to bribe Judge
Hai k, Fifth Grcuit Chief Judge Politz ordered the case transferred
to Judge Adrian Duplantier, who has presided since.

Judge Duplantier divided the litigation into phases. |In the
first phase, the United States and SWP tried their RCRA clains to
ajury. After a five-week trial, the jury was unable to agree to
answers to four of thirteen interrogatories. Judge Dupl antier
declared a mstrial on the clains prosecuted by the United States
and granted SWP's notion for partial judgnent under Fed. R Cv. P.
54(b). Dissatisfied with the scope of this judgnent, SWP appeal ed
to this court. Contending that the district court erred in
entering the Rul e 54(b) judgnment, the United States cross-appeal ed.
I n nunber 94-30419, we address the appeals fromthis judgnent.

After this first attenpt to resolve RCRA issues, Judge
Dupl antier proceeded to the |ater phases of the case. The court
conducted a bench trial on the CM and CAA issues. It also
resol ved certain outstandi ng RCRA clains by summary judgnent. The

sum of the district court’s rulings was that MSP had violated



several provisions of all three environnental statutes. The
district court fined MSP for each violation and granted the United
States’ request for injunctive relief. Judge Dupl antier then
stayed all injunctions pendi ng appeal, and as a condition for this
stay, enjoined MSP fromdistributing dividends to its sharehol ders.
Judge Dupl anti er entered a second Rul e 54(b) judgnent i ncorporating
all matters decided at the | ater phase of the litigation. In this
case, nunber 94-30664, we address issues arising fromthis second
Rul e 54(b) judgnent.

Because of the conplexity of the issues involved, we detail
the facts corresponding to each district court ruling with the
rel evant | egal discussion. W beginwth CM issues, continue with
RCRA questions, and then consider CAA disputes. W conclude with

a discussion of the district court’s injunctions.

I
The district court fined MSP for two types of CWA viol ati ons,
thermal pollution and stormwater discharges. MSP appeal s both
fines. MSP concedes that it violated the CWMA, it argues only that
the fine was too high.
A
MSP used water to cool the material produced fromits Kkiln.
MSP punped the water from Bayou Boeuf through a series of pipes,
and the water absorbed the heat through the pipes w thout com ng
into direct physical contact with MSP's materials. Water used in

this manner is called “non-contact cooling water.” Since opening



operations in 1985, MSP has discharged non-contact cooling water
heated to tenperatures at tinmes exceeding 100 degrees Fahrenheit
back into the Bayou Boeuf. The alternative to this type of heat
di scharge systemis the construction of an expensive form of heat
renoval, such as a system of cooling towers.

Shortly after opening, MSP first applied to EPA Region VI for
a National Pollutant Discharge Elimnation System permt. 33
US C 8 1342(a). This application did not nention MSP' s need for
non-contact cooling water. In July of 1986, MSP recei ved an NPDES
permt that did not include allowances for non-contact cooling
water. MSP continued its discharge of heat into the Bayou Boeuf.

On February 25, 1987, MSP applied for a revision in its NPDES
permt to allow it to discharge hot water into the Bayou. I n
response to MSP's application, Region VI issued a series of three
draft permts, each allow ng MSP to discharge non-contact cooling
wat er at tenperatures bel ow 100 degrees Fahrenheit. In July of
1991, Region VI denied MSP's request for a revision to its NPDES
permt and announced that it would termnate the original 1986
permt on the ground that MSP had intentionally included
msinformation in its permt application. Two nonths |ater, the
Envi ronnment al Appeal s Board reversed, hol ding that Region VI coul d
not termnate MSP's original permt or deny its request for
revisions on m sinformation grounds wi thout granti ng MPS a heari ng.
Mari ne Shal e Processors, Inc., NPDES Appeal No. 91-22 (EPA Sep. 12,
1994). Region VI has not yet schedul ed a hearing regardi ng MSP' s
NPDES perm t.



After the bench trial on the Cean Water Act issues, the
district court found the follow ng facts:

MSP has di scharged | arge quantities of non-contact
cooling water containing heat (by law a pollutant) into
Bayou Boeuf alnost daily since it began operating, al
Wthout a permt. . Despite the frequency and
duration of MSP's unpernltted di scharges, there is
little, if any, evidence of actual damage to Bayou Boeuf.
This is especially so with respect to the discharge of
t he non-contact cooling water.

Al t hough the unpermtted discharges did not have a
significant inpact on the environnent, these water

viol ations are serious. MSP's actions in discharging
pollutants into Bayou Boeuf have been wllful and
flagrant. . . [Tl here is not doubt that MSP knew it
needed an NPDES permt . . . and sinply decided to
operate w thout [one]. MSP not only discharged non-

contact cooling water knowng it did not have a permt to
do so, but in order to increase capacity and thus
maxi m ze profit, substantially increased the anount of
such water that it was discharging.

Such di scharges denonstrate a cal |l ous di sregard for
the regul atory schene and t he purposes of the C ean Water
Act. The court cannot countenance such activity. No one
is above the |aw. MSP's water violations were profit
driven, and for the nobst part were purposeful, not
acci dent al .
| consider as a mtigating circunstance the fact
that since February 1987, MSP has attenpted to obtain a
nmodi fied NPDES permt, but note that the request for
nmodi fication did not conme until nore than a year after
MSP began operations wthout the necessary permt.
MSP's operation also resulted in a nunber of stormwater
di scharges which exceeded the limts specified in its NPDES permt
for oil, grease, and chem cal oxygen denmand. On appeal, MSP
concedes that four of 430 of its oil and grease readings and
thirty-three of its 431 chem cal oxygen demand neasurenents, during
the period from 1988 to 1992, were higher than its permt limts.

The district court considered MSP's thermal pollution together with



its unl awful stormnater discharges in | evying a $3, 000, 000 fine for
all Clean Water Act violations.
B

MSP attacks the portion of the stormwater discharge fine on
several grounds. First, MSP argues that the district court
insufficiently reduced the penalty in light of EPA s seven-year
delay in ruling on MSP's NPDES permt anendnent application.
Second, MSP urges that the district court erroneously excluded
evidence of neasurenent error in the process used to assess
st ormnvat er di scharges; MSP contends that two-thirds or nore of its
st ormnvat er exceedences were within neasurenent error range of its
NPDES permt limts. Third, MSP draws our attention to the fact
that all of the exceedences were "first flush" readings, readings
taken at the begi nning of a stormevent where pollutant |evels are
hi ghest, and suggests that in 1992 EPA anended its stormater
regulations so that conpliance is now neasured according to
readi ngs taken over the entire stormevent. Fourth, MSP points out
that the Ofice of Water, United States Environnental Protection

Agency Training Manual for NPDES Permt Witer EPA 833-B-93-003,

§ 3.3.1 (1993), states that "[l]n any single nonitoring
observation, a discharger running a properly operated and
mai ntained treatnent facility has a 95 to 99 percent chance of

conplying wwth its permt |[imts,” and that its conpliance for oil
and grease was within this range. Fifth, MSP contests the fine on
the ground that the district court did not differentiate and defi ne

t he nunber or severity of the various violations.



Regardi ng thermal pollution, MSP contends that the $3, 000, 000
penalty was too hi gh because the district court based its fine in
part on a clearly erroneous finding of fact, nanely, that the
increase in MSP's discharges of non-contact cooling water were
profit-driven. NMSP points to evidence in the record supporting a
different notivation for its increase in hot water discharges.

C

When considering MSP's argunent that the district court fine
was too harsh, we begin by noting that the court had statutory
authority to inpose a fine of around $45,6000,000 for CWA
viol ations. The $3, 000,000 fine represents | ess than ei ght percent
of what the court mght have inposed. W note that the evidence
anply supports the district court’s finding that MSP knew it needed
a permt for its thermal discharges and sinply decided to operate
W t hout one for several years. The record al so discloses that the
district court, at least initially, found that MSP vi ol ated the CWA
inathird way by all ow ng rai nwater and waves to wash i nt o and out
of barges on the Bayou that MSP used to hold hazardous waste, but
that the district court apparently later decided not to fine NMSP
for these discharges. Finally, we note that when inposing
penalties under the environnmental |aws, courts often begin by
calculating the maxi mum possible penalty, then reducing that
penalty only if mtigating circunstances are found to exist. See,

e.qg., Atlantic States Legal Foundation, Inc. v. Tyson Foods, Inc.,

897 F.2d 1128, 1142 (11th Cr. 1990). Under such circunstances, we

suggest that MSP may act at its own peril in seeking to upset this



fine. See United States v. B & Wlnvestnent Properties, 38 F. 3d

362, 368 (7th Cr. 1994) (“In considering fines under the [ ean
Air] Act, courts generally presune that the nmaxi numpenalty shoul d

be inposed.”), cert. denied, 115 S. C. 1998 (1995).1

We find unconvincing MSP's contention that the district court
insufficiently weighed EPA's delay in ruling on the NPDES permt
anendnent application when inposing the fine. MSP concedes that
the district court considered this mtigating factor in its
anal ysi s. W note also that MSP never sought the aid of the
federal judiciary in conpelling EPA to act nore expeditiously

“despite the clear availability of this renmedy.” United States v.

Ceneral Mdtors Corp., 876 F.2d 1060, 1068 (1st Cr. 1989), aff’'d,

496 U. S. 530 (1990); see, e.q., Ingalls Shipbuilding v. Asbestos

Health dainmants, 17 F.3d 130, 132-34 & n.9 (5th Gr. 1994)

(considering renedies for undue agency delay); Atlantic & Gulf

Stevedores, Inc. v. Donovan, 274 F.2d 794, 802 (5th Cr. 1960);

Tel ecommuni cati ons Research & Action Center v. FCC, 750 F.2d 70,

79-81 (D.C. Cir. 1984).2 “There was a sinple and straightforward

1 This statenent applies with equal force to the district
court’s Clean Air Act fines.

2 Although we note sone tension in the cases as to which
court’s aid MSP m ght have enlisted, conpare Tel ecomunications
Research, 750 F.2d at 74-79 (holding that 5 U S.C. §8 706(1) and 28
US C 8§ 1651(a) grant exclusive jurisdiction to the courts of
appeal s to renedy agency delay under certain circunstances) wth
Ingalls Shipbuilding, 17 F.3d at 132-34 (holding that sone
chal | enges to agency delay may proceed in the district court under
28 U.S.C. § 1361), we find no dispute in the case | aw that MSP had
sone judicial renmedy available to it. In fact, MSP itself
recogni zed that such a renedy was available, and at one point
sought an order fromthe district court directing LDEQto expedite
consideration of its permt applications.

10



way for [ MSP] to avoid paying civil penalties for violations of the
Cl ean Water Act: After purchasing the plant, [MSP] could have
ceased operations until it was able to di scharge pollutants w t hout

violating the requirenents of its NPDES permt.” Atlantic States,

897 F.2d at 1141-42.

Wth these concepts in mnd, we reject MSP' s argunent that the
district court insufficiently mtigated its fine in consideration
of EPA's delay in ruling on MP s NPDES permt anendnent
application. In General Mtors Corp. v. United States, 496 U. S.

530, 541 & n.4 (1990), the Suprene Court held that in the CAA
context courts should respond to EPA s undue agency delay by
reduci ng penalties in an enforcenent action in order to counteract
any incentive the agency m ght have to place itself in a superior
litigating position.® The district court considered EPA's delay in
its calculations and reduced the fine accordingly. W find no
abuse of discretion.

Next, we reject MSP's argunent that the district court abused
its discretion by relying too heavily on MSP' s st ormwat er di scharge
exceedences in calculatingits fine. Initially, we note that MSP' s
statenment that the district court excluded evidence of neasurenent
error contradicts the record, which shows that the district court
heard evi dence from MSP expert John WAgner on this matter. VWile

MSP correctly pointed out that many of its stormwater exceedence

3 W note that one of the cases upon which MSP relies for its
argunent, Anerican Cyanamd Co. v. EPA 810 F.2d 493 (5th Cr.
1987), may no | onger be good | aw after General Mdtors. See 496 U. S.
at 536 n. 1.

11



levels were within the range of neasurenent error of its NPDES
permt, the district court correctly responded that neasurenent
error is “plus or mnus,” and thus that many of MSP' s di scharge
sanpl es reading below permit limts could have been exceedences.
In addition, we find unpersuasive MSP's reliance on the fact that
all of its exceedences were first flush sanples, i.e. sanples taken
at the beginning of a storm when pollutant readi ngs are highest,
when EPA' s current regulations may rely on readi ngs fromthe entire
stormevent to determne if an exceedence has occurred. MSP admts
that the regulations in force at the time of its discharges
rendered illegal any stormnater discharge in excess of permt
limts, even first flush sanples. It does not argue that these
regul ations were invalid. Under these circunstances, the district
court did not abuse its discretion by relying on MSP's stormat er
exceedences.

For simlar reasons, we reject MP s reliance on EPA
publications stating that a properly operated facility should
achieve a 95-99%rate of conpliance with its NPDES permt limts.
MSP does not suggest that EPA's enforcenent authority in sonme way
turns upon this figure. Moreover, MSP did not achieve this
conpliance figure.

We disagree with MSP that the district court’s findings of
fact and conclusions of lawwere insufficiently specific to support
the fine. The district court’s findings were not as detailed as

SOone. See, e.d., Hawaii's Thousand Friends v. City & County of

Honol ulu, 821 F. Supp. 1368, 1394-97 (D. Haw. 1993). Nevert hel ess,

12



cal cul ation of discretionary penalties is not an exact science, and
few courts could conply with MSP's request that the inportance of

each factor be precisely delineated. See Tull v. United States,

481 U. S. 412, 427 (1987) (observing that “highly discretionary
cal cul ations that take into account nmultiple factors are necessary
in order to set civil penalties under the Cean Water Act”); see

also B & Wlnvestnent Properties, 38 F.3d at 368.

Finally, we find sonme nerit in MSP' s attack upon the district
court’s findings of fact, and as a result, we reverse the danage
award and remand for recalculation. MSP argues that the district
court’s penalty calculations were based on clearly erroneous
findings of fact. |In particular, MSP attacks the district court’s
conclusions that “MsP s water violations were profit driven, and
for the nost part were purposeful, not accidental,” and that MSP
“Iin order to increase capacity and thus maximze profit,
substantially increased the anmount of such water that it was
di scharging.”

Regarding the first finding, we find no clear error. The
district court could infer that MP s water emssions were
pur poseful and profit-driven fromthe substantial evidence before
it that MSP knew it needed an NPDES permt for its thermal
di scharges but decided to operate wthout one. W note that the
district court nmade an explicit finding, a finding the evidence
supports, that MSP decided to begin operations knowng that it
needed an NPDES permt for hot water discharges that it did not

POSSesSS.

13



Regar di ng the second finding, we agree with MSP. MSP cites to
evidence in the record supporting its contention that the increase
i n hot water discharges resulted fromtechnol ogi cal i nprovenents in
its overall system and not from a desire to maximze profit by
i ncreasi ng the anmount of waste processed. On August 23, 1989, MSP
informed LDEQ s Ofice of Water Resources by letter that it was
replacing two of its oxidizers wth nore efficient nmachinery and
that as a result the volune, although not the tenperature, of the
hot wat er di scharged woul d i ncrease. The August 23 | etter rem nded
LDEQ that MSP had previously provided notice of this change in a
letter to the Air Quality Division of LDEQ dated April 24, 1989.
MSP argues that this evidence shows that MSP' s notive for
increasing its discharge of heat was a desire to nake its operation
more efficient. Such self-serving statenents are not overwhel m ng
evidence. Nevertheless, the United States cites to no evidence in
the record to the contrary, and i ndeed, does not address this point
at all inits brief. Qur independent review of the record, which
isadmttedly large and difficult to deci pher, indicates nothingto
support the district court’s ruling. W note that in the pretrial
order at the RCRA stage, the United States announced its intention
to prove that MSP had added oxidizers and slag boxes to its
facility, and there is sone indication in the record that this
addition nmay have increased MSP' s capacity to process hazardous
wast e. Nevert hel ess, especially wth no help whatsoever from
appellees, we are unable to connect these additions to MSP s

i ncreased di scharge of hot water. Under such circunstances, we

14



conclude that the district court’s characterization of MSP' s notive
for increase the volune of its thermal pollution is clearly
erroneous.

W hesitate to vacate such a large fine on the basis of such
insignificant error. The district court did not, however,
differentiate what portion of the fine resulted fromeach type and
quantity of violation. Wile this failure to differentiate is not
initself reversible error, it does render us unable to determ ne
whet her the error was harmess or to dispose of this case by
reduci ng t he anount of the fine on our own. Accordingly, we vacate
the entirety of the fine and remand to the district court for

recal cul ati on.

1]

The district court decided all RCRA issues relevant to this
appeal by summary judgnent. In particular, the district court held
that MSP had violated | and ban regul ati ons on nunerous occasi ons.
In addition, the district court held that MSP had stored K-listed
wastes without a permt or interimstatus, but ruled that MSP had
interimstatus to store F-listed wastes. Both the United States
and MSP appeal the district court’s RCRA rulings. W consider the

| and ban violations before discussing |isted wastes.

15



RCRA | and ban regul ati ons prohibit placenent on the |and of
material |eaching toxic netals in excess of regulatory limts. 40
CFR pt. 268. The district court granted in part the United
States’ notion for summary judgnent, finding that MSP had vi ol at ed
| and ban regul ati ons by placing on the ground materials that would
| each |l ead and other netals in excess of regulatory limts. MSP
appeal s this finding, disputing the district court’s holding as to
met hod by which sanples are to be collected and analyzed for
testing purposes.

EPA requires facilities like MSP to test a substance's
| eachi ng capacity according to the Toxicity Characteristic Leaching
Procedure. See, e.q., 40 CF.R 8§ 268.7(a). The parties dispute
the nmethod by which material sanples are to be collected for TCLP
testing and the resulting data anal yzed. As we understand them
there are at |east three possible nethods. In the first, the
anal yst collects single sanples fromrandom sections of a pile of
material, a formof collection called "grab sanpling;" the anal yst
then subjects these sanples to TCLP testing and conpares the raw
nunbers generated wi thout a statistical analysis to the regulatory
limts on |eaching. In the second, the analyst collects grab
sanpl es, conducts TCLP testing upon them but then subjects the
nunmerical results to a statistical analysis before conparing the
results tothe regulatory limts on |leaching. In the third nethod,
t he anal yst conbi nes sanples fromrandom sections of a particul ar

pile of material into a single |arger sanple, a formof collection

16



call ed "conposite sanpling," then subjects the conposite sanple to
TCLP testing.

MSP processed hazardous waste through its kiln system As the
material exited the system MSP took sanples every 15 m nutes. 24
to 32 sanples were conbined and thus, in the termnology just
defi ned, becane a single conposite sanple. MSP placed the exiting
material on the ground in a pile called a “day pile” and sent the
conbi ned sanples to an in house | aboratory to subject themto TCLP
testing. The TCLP testing of these conposite sanples took
approxi mately 24 hours, during which tinme the day pile remai ned on
the ground. MSP recorded the results of the TCLP testing on “daily
aggregate control sheets.” It conducted no statistical anal ysis of
the data on the daily aggregate control sheets. |In sone cases, the
daily aggregate control sheets showed readi ngs exceedi ng | and ban
regulatory limts. In those instances, MSP reprocessed the
entirety of the day pile fromwhich the offending conposite sanple
was taken through the kiln system and retested the resulting
material, generating new daily aggregate control sheets.

Once the daily aggregate control sheets showed that no TCLP
readi ngs generated from the conposite sanples of the day piles
exceeded land ban limts, MSP conbined several day piles into
| arger “sale piles.” MSP al so placed these sale piles on the
ground. An independent |aboratory then took nunerous sanpl es of
the sale piles and subjected each individually to TCLP testing. 1In
the term nol ogy defined above, these sanples were grab sanples.

The i ndependent | ab subjected the TCLP results of the grab sanpl es

17



from the sale piles to a statistical analysis of the nature

outlined in Ofice of Solid Waste and Energency Response,

Envi r onnent al Protecti on Agency, SW 846, Test Met hods for

Evaluating Solid Wiste, at nine-14 to nine-17 (3d ed. 1986)

[ herei nafter SW 846].

Thus, MSP pl aced the material com ng out of its kiln systemon
the ground on two separate occasions, once in the form of day
piles, and again in the form of sale piles. MSP used conposite
sanples to test the day piles and grab sanples with a statisti cal
analysis totest final sale piles. The parties assune that because
RCRA regul ates the placenent of hazardous waste on the |and
regardless of the point of a treatnent process at which such
pl acenment occurs, violations of RCRA could have occurred at either
the interimday pile stage or the nore final sale pile stage.

The district court granted summary judgnent to the United
States based on violations of RCRA at the day pile stage. | t
relied on MSP's daily aggregate control sheets to find that MSP
pl aced material violating |land ban regul ati ons on the ground on 27
occasions. It fined MSP $500,000 for these violations of RCRA

2

MSP argues that the district court’s reliance on what it calls
“single sanple exceedences” constituted reversible error. It
argues that because EPA docunents, especially SW846, require that
conpliance be determ ned by a statistical analysis of the result of

TCLP testing of grab sanples, it lacked fair notice that a

18



violation mght be proved by TCLP testing of conposite sanples
W thout a statistical analysis.
3

We assune for the sake of argunent that MSP is correct that
EPA regul ations require a statistical analysis of sanples in order
to denonstrate conpliance with RCRA. The difficulty is that, as
MSP itself recognizes in its briefs, any proposed statistica
anal ysis was to be conducted upon the results of TCLP testing of
materials collected by grab, not conposite, sanpling. See 40

CF.R 8 268.41(a) (1994), superseded, Final Rule, Land D sposal

Restrictions Phase 11, 59 Fed. Reg. 47,982, 48,103 (1994). VSP

contends that it based its conpliance programon grab sanples, but
concedes that it took grab sanples only of sale pile materials,
while the district court’s findings were based entirely on day pile
viol ations, fromwhich MSP tested only conposite sanpl es.* Because
MSP di d not conduct TCLP testing of grab sanples fromits day piles
before conbining the grab sanples into conposite sanples, it its
now i npossi bl e to conduct any rel evant statistical analysis. Thus,
MSP di d not conply with the regul ati ons upon which it nowclains it
relied. MSP's argunent boils down to the contention that its
failure to follow EPA' s specified procedures, which prevented the

generation of the evidence nornmally relied on to test conpliance

4 W note that MSP does not divulge what the results of its
proposed statistical analysis m ght have been, or how one could
conduct a statistical analysis on test results generated by a
singl e conposite sanpl e.
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with RCRA | and ban restrictions, should imunize it froma finding
of liability.
We disagree. 40 CF.R 8§ 268.40 (1994), superseded, 59 Fed.

Reg. at 48,046, stated that wastes |li ke those at issue here “may be
| and di sposed only if an extract of the waste . . . devel oped using
the [TCLP] does not exceed” the values specified in the
regulations. At the tinmes relevant to this litigation, 40 C F. R
8§ 268.41(a) stated that “[c]onpliance with these concentrations is
requi red based on grab sanples.” MSP pl aced hazardous waste on the
land wthout following these specified testing procedures,
procedures the D.C. Circuit |abeled “graphically self-defining.”
Chem cal WAste Managenent, Inc. v. EPA 976 F.2d 2, 34 (D.C. Cr

1992), cert. denied, 507 U S. 1057 (1993).

Moreover, the district court did not presune a violation of
| and ban regul ati ons because of MP s failure to conply with
applicabl e testing procedures. Rather, the court bel owreasoned as
follows. The m xing inherent in conposite sanpling necessarily has
an averaging effect and wll alnost always result in a reading
lower than that generated by the npbst toxic grab sanple.
Therefore, TCLP tests of conposite sanples cannot denonstrate
conpliance with land ban imts in nost cases, but they m ght well
denonstrate a violation, if the conposite sanple’'s TCLP reading
wer e hi gh enough. MSP's own daily aggregate control sheets showed
TCLP results fromtesting of day piles showed | eaching of greater
than the | and ban standard for certain netals. Accordingly, the

district court granted sunmary judgnent to the United States.
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Under such circunstances, we are unpersuaded by MSP' s ar gunent
that it lacked fair notice that a court, because of MSP's own
failure to foll owgraphically sel f-defining procedures, m ght focus
on reliable, alternative evidence that MSP placed materials on the
ground capabl e of | eaching toxins in excess of regulatory limts.
Had MSP fol l owed the authority citedinits brief, perhaps it m ght
not have been subject to penalties. . Gates & Fox Co. v. OSHRC,

790 F.2d 154, 156-57 (D.C. Cr. 1986) (overturning a penalty on
fair notice grounds when an enpl oyer followed the nost reasonable
interpretation of a regulation and received no contrary
interpretation fromany authoritative source). W express no view
on this question. This is not a case of a court construing a
regul ation “to nean what an agency i ntended but did not adequately

express.” D anpobnd Roofing Co. v. OSHRC 528 F.2d 645, 649 (5th

Cir. 1976). The regulations were clear, MSP did not follow them
and it cannot now be heard to conplain on the ground of |ack of
fair notice that a court would rely on other neans of proof. W
find no error in the district court’s fine.
B
1
Congress passed the current version of RCRA in 1976. 42
US C 8 6925(a) directed EPA to pronul gate regul ati ons governi ng
the issuance of permts to store hazardous wastes on the ground.
Realizing that EPA could not issue permts to all existing
facilities simultaneously wth the pronulgation of these

regul ati ons, Congress created a grandfathering schene granting
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interimstatus to certain facilities. 42 US. C. 8§ 6925(e). I n
order to achieve interimstatus, a facility nust have (1) existed
at the tinme it was rendered subject to a storage regul ation, (2)
filed a hazardous waste notification formand, (3) filed a permt
application with either EPA or the rel evant state regul atory body.
42 U. S. C. 88 6925(e) (1), 6930(a). RCRAtreated facilities that had
taken these three steps as though they had been issued permts
until EPA had finally resolved the pending permt application.

In 1980, EPA pronul gated regulations requiring facilities to
obtain permts covering storage before storing F- or K-listed
wastes, but not for certain other types of waste. Fi nal Rul e,

Interim Final Rule, and Request for Comments, Hazardous Waste

Management System ldentification and Listing of Hazardous \Wast e,

49 Fed. Reg. 33,082, 33,123 (1980).° At this sanme tinme, EPA
promul gated the “Mxture Rule,” which defined a hazardous waste
subject to regulation under RCRA to include “a mxture of solid
waste and one or nore hazardous wastes |listed in Subpart D .

not excluded fromthis paragraph . . . .” 45 Fed. Reg. at 33, 1109.
The D.C. Crcuit declared the Mxture Rule void ab initio in Shell
Gl v. EPA 950 F.2d 741 (D.C. G r. 1991), on grounds of inadequate
notice. EPA repronmulgated the Mxture Rule regulations in 1992.

Final Rule, Hazardous Waste Mnagenent System Definition of

5> W assunme, with the parties, that the permit requirenent in
Louisiana did not extend to D and U listed wastes until 1986
because of MSP's clainmed status as a recycler, although we note
that EPA promulgated the U listing on the sane date that it
promul gated the K- and F-listings. See 45 Fed. Reg. at 33, 123- 24,
33, 126- 27.
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Hazardous Waste; “M xture” and “Derived-Fronf Rules, 57 Fed. Reg.

49,278 (1992).

In 1984, EPA certified LDEQ s state hazardous waste program
allowing LDEQto regul ate the storage of hazardous waste onits own
and placing primary responsibility for RCRA enforcenent with LDEQ
See Approval of State Hazardous Waste Program Hazardous Waste

Program Louisiana, 49 Fed. Reg. 2893 (1984); see 42 US. C 8§

6926(b). MSP asserts, and EPA does not dispute, that Louisiana' s
regulations initially allowed recycling facilities to store wastes
ot her than those included in the K- and F-1istings wthout permts.
MSP began operations in 1985 without a RCRA storage permt.
Shortly after opening, MSP began accepting D and U |isted
wast es. It also began receiving material manifested as "KOOl1"
fromtwo custoners, Colfax Creosoteing Co. and Durawood Treating
Co. The manifest “KO01" refers to the first of the wastes
specified as K-listed wastes in 40 CF. R § 260.10. Col fax and
Durawood had hired MSP to clean up large wastewater treatnent
ponds. These ponds contained prinmarily water, creosote, and
pent achl or ophenol . Al so present were trace anounts of chrone,
copper, arsenic, along with unspecified quantities of debris. NSP
punped the water from these ponds and renoved it to MSP' s rotary
kiln site. MSP then added absorbent materials, conposed in part of
material previously generated fromMSP' s rotary kiln, to solidify
what remai ned and renoved the entirety of the pond site material by
bul | dozer. Materials arriving at MSP's rotary kiln site from

Col fax and Durawood renmai ned there partially on a cenent pad.
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M5P's treatnent of the Col fax and Durawood materials |ed the
United States four years later to file an information all eging that
MSP “did know ngly store and cause to be stored hazardous wastes
identified or listed pursuant to Title 42, United States Code,
Section 6921, nanely, bottom sedi nent sludge fromthe treatnent of
wast ewaters from wood preserving facilities using creosote and/or
pent achl orophenol.” The United State’ s indictnment covered MSP' s
activities only in 1985. MSP pled guilty to this charge.

Sonetinme in 1985, LDEQ and MSP entered into discussions
concerni ng whether MSP's activity constituted "storage" under the
rel evant regul ations. In these discussion, LDEQ suggested that MSP
apply for a storage permt under forthcom ng regul ati ons requiring
facilities to obtain a permt to store all |isted wastes, as
opposed to just K- and F-listed wastes. MSP and EPA agree that on
January 1, 1986, LDEQ pronul gated these storage regul ati ons, which
required all facilities to obtain RCRA permts before storing any
type of Ilisted waste. In response, MSP submtted to LDEQ a
notification formand Part | of a permt application to store U
and D-listed wastes in early January, 1986. On January 31, 1986,
MSP anmended its application to include a request for permssion to
store F- and K-listed wastes.® Two nonths later, MSP began

accepting F-listed wastes. On June 9, 1986, LDEQ wote MSP a

6 MBP conpleted its permt application by submtting Part 11
1988. LDEQ never ruled on this application. At oral argunent
this case, counsel for MSP and the State of Louisiana inforned
his court that LDEQ requested that MSP reapply for a RCRA storage
ermt. MSP's first attenpt to reapply resulted in a notice by
DEQ of 137 deficiencies in the application.

—_—
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letter stating its view that MSP had obtained interim status and
could store any hazardous waste listed in its application form
until LDEQ rul ed on the application. LDEQ s letter included the
fol |l ow ng | anguage:

This letter confirns that the rotary kiln operated by

Mari ne Shal e Processors, Inc. . . . has interimstatus as

a storage facility and may receive any hazardous waste

for storage prior to reuse and/or recycling if such waste

has been listed in the facility's Part | Permt

Application or in any subsequent approved revisions to

t hat application.

In this action, the United States alleged that MSP stored K-
and F-listed wastes without a permt or interimstatus. Initially,
the district court granted sunmary judgnent to the United States,
holding that MSP's actives did constitute storage of hazardous
waste. It further held that because MSP was not in existence in
1980 or in 1984, when EPA initially required recycling facilities
for storage permts and when EPA certified LDEQ s identical
regul ations, MSP did not have interim status to store K- and F-
listed wastes in 1985, when MSP began to receiving the materials
mani f ested KOO1. The court rejected MSP's argunents that the
materials mani fested KOOl received from the Col fax and Durawood
operations were not pure K-listed wastes but were rather m xtures
of K-listed and other wastes covered only by the Mxture Rule
comenting that "the interpretations urged by MSP woul d produce t he
ridiculous result that one could receive a |listed hazardous waste,
add a drop of water to it, and store that waste w thout having

either a storage permt or interim status."” The court further

stated, "If these wastes fail to qualify as KOOl wastes, | cannot
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envi sion what wastes would." The district court also rejected
MSP's col |l ateral estoppel defense, reasoning that interim status
could be granted only by statute, not by regulatory agencies, and
t hat estoppel does not |ie against the governnment. In inposing a
penal ty, the court counted as one viol ati on each day upon whi ch MSP
received either a K- or F-listed waste and counted as two
vi ol ati ons those days upon which MSP received both types of waste.
See 42 U.S.C. §8 6928(g). |In passing, the district court found that
even after EPA repronulgated the Mxture Rule in 1992, MSP stored
F-listed wastes on 185 occasions and K-listed wastes on 49
occasions. The court’s mnute entry al so found that MSP had stored
K-1isted wastes on 107 occasions before receiving LDEQ s June 9
letter.

Shortly thereafter, the district court sua sponte reversed its
decision regarding F-1isted wastes and granted sunmary judgnment to
MSP on that issue. In this second ruling, the court stated that
MSP's January, 1986 notice form and application gave it interim
status to store D- and U-listed wastes. The court further reasoned
that the RCRA regul ations allowed MSP to piggyback interimstatus
to store F-listed wastes upon this previously achieved D and U
listed interimstatus by anending its permt application to include
F-listed wastes. The court, however, refused to nodify its ruling
that MSP had no interimstatus to store K-listed wastes, reasoning

that the piggybacking theory did “not apply where, as here, a
facility stores a regulated waste at a tine when it lacks interim

status to store any waste.” The court then cal cul ated the nunber
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of violations for K-listed wastes al one. Apparently on double
j eopardy grounds, the court excluded violations occurring in 1985,
the period covered by MSP's prior guilty plea. It then found that
MSP had stored K-listed wastes on 354 occasi ons.

The court concl uded by readdressing the i ssue of whether MSP s
activities constituted “storage.” It found no evidence that NSP
either fed the K-listed wastes directly into its kiln or kept the
wastes in a holding container for brief period of tinme before
pl acenent into the kiln. In spite of this finding, the district
court went on to coment that "if there were such evidence, those
days woul d not be counted as viol ations" because "storage" under
RCRA excl uded "a reasonabl e period of tinme between the unl oadi ng of
the wastes and their placenent in the kiln."

In a later order, the district court fined MSP $1, 000, 000 for
storing K-listed wastes without a permt. |In assessing this fine,
the court considered as a mtigating factor LDEQ s conmuni cati ons
to MSP in 1986 and thereafter, finding,

On June 9, 1986, LDEQ represented to MSP in witing that

the facility was an interim status storage facility.

MSP's reliance on that representation was reasonable.

Mor eover, because LDEQ never disavowed its previous

confirmation, MSP's reliance on LDEQ s representation

continued to be reasonable even after LDEQ expresses
concern about whether MSP had i nteri mstatus as a storage
facility.

2

MSP urges that the district court erred in reading the ban on
the storage of K-listed wastes to cover the Col fax and Durawood
materials, and that in fact these materials were waste m xtures

covered only by the Mxture Rule regulations declared invalid in
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Shell Q1. MSP also argues that the court shoul d have accepted its
est oppel defense.’

The United States, in its cross appeal, clains that the
district court erroneously granted MSP summary judgnent on the
question of illegal storage of F-listed waste. The United States
argues that RCRA prevents a facility fromobtaining interimstatus
once it has illegally stored hazardous waste. Accordingly, the
district court should have granted summary judgnent to the United
States on its claimthat MSP stored F-listed waste wthout interim
status or a permt. MSP admts, the argunent runs, that it had no
permt when it began to receive the KOOl manifested nmaterials; its
guilty plea establishes the status of these materials as K-listed
wastes, and in any event these materials were K-listed wastes as a
matter of law. Accordingly, MSP could not, by anending its permt
application, piggyback interimstatus to store F-1isted wastes onto
its interimstatus for D and U listed wastes because it |acked
such status in the first place. Finally, the United States, with
support fromthe State of Louisiana, clains on cross-appeal that
the district court erroneously interpreted the word "storage" to
i ncl ude a reasonable anount of tinme between the unl oading of the

waste and its placenent in processing nmachinery.

! MSP does not contest the district court’s finding,
referring to MSP's storage of K-listed wastes al one, that “dozens
of the violations occurred prior to receipt of LDEQs letter.”
| ndeed, the district court found that MSP stored K-1isted waste on
96 occasi ons between Decenber 31, 1985, the | ast day covered by the
United States’ previous crimnal indictnment, and June 9, 1986, the
date of LDEQ s letter. These violations alone would support a fine
of $2, 400, 000. M5P' s estoppel defense would not affect these
vi ol ati ons.
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3

We organi ze our discussion of RCRA issues in four steps. W
begin with MSPs Mxture Rule defense before considering the
interimstatus dispute. W then discuss MSP's estoppel defense,
and conclude with the storage issue. On the nerits, we hold that
both of MSP's argunents lack nerit, that the district court
erroneously interpreted RCRA i n holding that MSP had interi mstatus
to store F-listed wastes, and that the current appeal provides us
wth no reason to reach the storage issue.

a

We reject MSP's contention that the materials manifested KOOl
were waste m xtures subject to regulation only under the M xture
Rule invalidated in Shell Ql. MSP contends that the materia
ultimately stored at MSP as a result of the Col fax and Durawood
cl eanups included soil, debris, creosote, copper, chrone, arsenic,
wast ewat er, and the absorbent material it added to the bottom of
the pond before bulldozing. Accordingly, WMSP argues, these
materials contained matter not included in KOOl definition, and
thus constituted matter subject to regulation only pursuant to the
M xture Rul e.

Excepting the absorbent material, all other results of the
Col fax and Durawood cl eanup operations easily neet the definition
of a K-listed waste. A KOOl waste is a “[Db]ottom sedi nent sl udge
fromthe treatnent of wastewaters from wood preserving processes
that use creosote and/ or pentachl orophenol.” 40 CF. R § 261.32.

The evi dence established that the materials in the pond cane from
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the treatnent of wastewaters from wood preserving processes that
used creosote. For instance, Cyde M Norton, the Vice-President
of the corporation that owned Col fax and Durawood, stated in an
affidavit that the materials originally in the pond before NMSP
began its cleanup had been generated fromthe two conpani es’ wood
treating operations.

MSP's primary argunent is that extraneous matter in the
materials it received prevented those materials fromfalling within
the regulatory definition of a “sludge.” W do not agree. The
regul ati ons define a “sludge” as “any solid, sem-solid, or liquid
waste generated froma[n] . . . industrial wastewater treatnent
plant.” 40 CF.R 8 260.10. Thus, the definition of a sludge,
like the definition of a KOOl waste, focuses primarily on the
origin of the material at issue, not, as MSP contends, on its
conposi tion. Moreover, a sludge is a waste generated from a
wast ewat er plant, not as MSP contends, froma wastewat er operation.
“The word “plant’ denotes an entire facility, a collection of
units, machines, land, buildings, and fixtures used in a trade or
busi ness, not a singleinternediate unit in the treatnent process.”

In re Brown Wod Preserving Co., No. RCRA-84-16-R 1989 W. 253215,

at * 6 (EPA May 3, 1989). MSP' s own evi dence established that the
entirety of the material, except for the absorbent naterial MSP
added to the bottom of the ponds after renoving the wastewater
itself, came from the industrial wastewater treatnent plants

| ocated on the Col fax and Durawood sites.
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We have nore difficulty characterizing the results of MSP s
bul I dozing, after it had added absorbent materials to the Colfax
and Durawood wastewater ponds, but we ultimately agree with the
district court that the addition of these absorbent material did
not cause the Col fax and Durawood wastes to lose their K-listed
character. As the district court noted, MSP' s interpretation of
the definition of KOOl waste |eads to absurd results. Under its
interpretation, MSP could have transforned the Col fax and Durawood
materials into mxtures, regulable only by the Mxture Rule
invalidated in Shell G1, by adding a drop of water or a speck of
dust to every barrel of waste it received, so long as the drop or
speck did not cone froma wastewater treatnent facility. |ndeed,
al t hough MSP repeatedly contends that the KOOl |isting applies only
to “pure” substances of the nature described in that regulation,
such purity exists only in theory. Rudinentary chem cal principles
establish that a |liquid absorbs gases fromthe surrounding air and
trace amounts of inpurities fromthe container in which the liquid
resi des. Thus, had MSP added nothing at all to the soils it
bul | dozed from the Colfax and Durawood sites, the resulting
material would still not have been pure KOOl waste within MSP s use
of the phrase. Instead, the arriving materi al woul d have consi st ed
of a m xture of KOOl waste, dissolved gas nolecules fromthe air,
trace anmounts of whatever netal or ceramc or synthetic housed the
waste in transit, and inpurities stuck to the inside of the

container. MSP's brand of purity exists only in the hypotheticals
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of chem stry classroons, and its interpretation of the regul ati ons
woul d render them neani ngl ess.

We hold that a substance does not lose its character as a K-
listed waste, and thus does not becone regulable only by the
previously invalid Mxture Rule, unless the materials added to it
change its basic conposition in sone significant way. We draw

support from the D.C. Crcuit’s decision in Chemcal Wste

Managenment, I nc. v. Environmental Protection Agency, 869 F. 2d 1526,

1539 (D.C. GCr. 1989). In upholding EPA s “contained-in” policy,
the DC. Circuit rejected the argunent that “an aggl oneration of
soil and hazardous waste is to be regarded as a new and di stinct
substance” and instead accepted EPA' s position that “hazardous
wast e cannot be presuned to change character when it is conbi ned
with an environnental nedium” 869 F.2d at 1539. Under the
circunstances of this case, we decline MSP's invitation to hold
that the addition of an absorbing agent or other inert debris to a
KOO1 waste transfornms the waste into a new and distinct substance
regul abl e only through the Mxture Rule. W hold that a KOOl waste
remai ns a KOOl waste after the addition of a substance that results
in no significant change in conposition.

W need not specify exactly where the |ine between a
significant and insignificant alteration lies.® The addition of
t he absorbent agent did not cause a significant alternation of the

Col f ax and Durawood materials for several reasons. First, fromthe

8 EPA's 1992 repronul gation of the M xture Rul e suggests that
few future courts will confront this question.
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st andpoi nt of their toxic conposition, these materials were in the
heart of the definition of the KOOl listing. As the district court
observed, “[i]f these wastes fail to qualify as KOOl wastes, |
cannot envi sion what wastes would.” Second, evidence in the record
strongly suggested that at the tine these wastes were being
shi pped, those in the industry consi dered them KOO1 sl udges. Huey
Stockstill, the MSP officer in charge of the Col fax and Durawood
cl eanup, repeatedly characterized the material brought to MSP s
kiln site as a sludge. The materials were nmanifested as K001
wastes. The contract between Col fax and Mari ne Shal e descri bed t he
wastes as “creosote waste that has been generated during wood
treating operations at the Colfax wod preserving facility.”
Third, MSP pled guilty to storing K-1isted waste upon its prem ses
W thout a permt as a result of charges focusing on its storage of
the Col fax and Durawood materials, suggesting that it too thought
these materials constituted KOOl waste, although in the face of
litigation it has changed its position. MSP argues that its guilty
pl ea was al so based on the M xture Rule, but the charges to which
MSP pled recite the definition of a KOOl waste w thout nenti oning
this rule. Fourth, the addition of the absorbent was entirely
incidental to a cleanup operation, and thus resenbles the
inpurities a waste m ght absorb fromits container during transport
and storage.

W reject MSP's contention that our decision places us in

conflict with the Seventh Circuit’s holding in United States v.

Bet hl ehem Steel Corp., 38 F.3d 862, 865, 868-71 (7th Gr. 1994).
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In Bethlehem Steel, the defendant had m xed an FO006 waste with

“ot her kinds of wastewater,” 38 F.3d at 865, before the addition of
a thickener allowed a sludge to precipitate to the bottom The
addition of these other wastewaters so changed the basic
conposition of the substance at issue that EPA resorted to
argunents found unpersuasive in Shell QI in an attenpt to pl ace
the wastewaters within the FO006 I|isting. W find no conflict
bet ween our hol ding and that of Bethlehem Steel.?®

b

We hold that a facility may not achieve interim status under
RCRAIf it has illegally stored |listed waste without a permt prior
to the tine it seeks to achieve interimstatus. Such a facility
was not in existence at the tine it was required to have a permt,
and the facility has rendered itself subject to the permt
requi renment. Accordingly, we affirmthe district court’s K-listed
waste ruling and reverse its decision that MSP possessed interim
status to store F-listed waste.

The interim status dispute in this case centers on the
follow ng statutory | anguage:

Any person who owns or operates a facility required to

have a permt under this section which facility . . . is

in existence on the effective date of statutory or

regul atory changes under this chapter that render the

facility subject to the requirenent to have a permt
shal |l be treated as having been issued a permt until

° Because we find no error in the district court’s concl usion
that the Col fax and Durawood materials were K-1isted waste, we do
not address the United States’ argunent that MSP's prior guilty
pl ea estopped it from denying that the wastes it stored were K-
i sted wastes.
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such tine as final admnistrative disposition of [the
permt] application has been nade.

42 U.S.C. 8§ 6925(e).

Three concepts fromthis portion of the statute resolve the
case before us. First, section 6925(e) refers to “a permt.”
Under RCRA, EPA issues a particular facility one permt only. |If
a facility treats, stores, and disposes of hazardous waste, a
single permt covers all of these activities. If it engages in any
of these activities with respect to nore than one type of waste, a
single permt covers all wastes specified in that permt.

Second, section 6925(e) grants interim status to persons
operating a “facility.” As we wll explain, the district court’s
holding inplies that the statute grants interim status on a
wast est ream by wast estream basi s, but the statute’ s plain | anguage
contenplates a grant or denial of interimstatus on a facility by
facility basis.

Third, section 6925(e) focuses on whether a facility was in
existence at the tine it was “render[ed] . . . subject” to the
statutory requirenent that it obtain a permt. The crucial point
in time under RCRA is the nonent at which the law required the
facility to have a permt. Section 6925(e) grants interimstatus
only to facilities that were “in existence” at this nonent.

Wth these three concepts firmy in mnd, we conclude that
MSP's storage of K-listed wastes rendered it unable to achieve
interimstatus to store any type of waste. |In 1980, EPA required
that all facilities, including recycling facilities, have RCRA
permts before storing K-listed waste. Wen Loui si ana took over
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the admnistration of its own RCRA program in 1984, it also
required facilities storing K-l1isted waste to obtain a RCRA perm t.
In 1985, MSP stored the K-listed wastes from the Colfax and
Durawood cl eanup operations. MSP had no RCRA permt at this tine.
It could not obtain interimstatus because it was not in existence
in either 1980 or 1984, the pronul gation dates for the regul ati ons
requiring a permt for the storage of K-listed wastes, and because
it had no pending permt application. In 1985, therefore, MSP
| acked interimstatus.

An alternative application of the statute to these facts
yields an identical result. The section 6925(e) exception to the
permt requirenent applies only when “statutory or regulatory
changes . . . render the facility subject” to the necessity that
the facility obtain a permt. In this case, statutory and
regul atory changes did not render MSP subject to the permt
requirenent; rather, MSP rendered itself subject to this
requi renent by storing a |listed waste. Ei t her way, because the
section 6925(e) exception does not apply, MSP needed a permt to
store waste, and its failure to procure one prior to its storage
activity resulted in a RCRA violation.

Qur difficulty with the district court’s holding lies inits
assunption that MSP coul d achieve interimstatus by applying for a
permt to store F-listed waste when it becane subject to
regul ations corresponding to that type of waste. Thi s hol di ng
presunes that MSP was rendered subject to the requirenent that it

obtain a permt in 1986. |In essence, the district court held that
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RCRA operates on a wastestream by wastestream basis. But MSP
needed a permt to cover its storage of K-listed waste several
nmont hs before. MSP did not need one permt to store K-listed
wastes and a second to store F-listed wastes. RCRA contenpl ates
that a facility will receive a single permt to cover storage of
all types of waste, and that this permt will govern the storage at
the entire facility. RCRA permtting does not operate on a
wast est ream by wast estream basi s.

The district court rejected the position we adopt here on the
grounds that “[i]t is unreasonable to suggest that an operator who
has once violated a regulation is thereafter precluded from ever
lawful |y operating. One could argue with equal force that any
permttee who violates an environnental regulation would as a
result lose his permt . . . .” W do not believe that our hol ding
inplies that any operator once violating a RCRA regulation my
never lawfully operate. Such a violator may operate after it has
applied for and obtained a RCRA permt.

We note that our holding does not conflict with the district

court’s construction of La. Haz. W Reg. 8 23.2, superseded,

counterpart codified at L.A C. 8 33:V:4303.A. 1, which allows a

facility to piggyback interim status to store a second type of
waste onto its interim status to store a first by anending its
pending permt application to cover the second waste. See 40
CFR 8 270.72(a)(1) (suggesting that EPA allows use of the
pi ggybacki ng theory as well). MSP argues that it could piggyback

interimstatus to store K- and F-listed wastes onto its status to
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store D and U-listed wastes. The piggybacking theory can apply,
however, only if a facility has achieved interim status in the
first place. See 40 CF. R 8 270.72(a) (“[T]he owner or operator
of aninterimstatus facility may nmake the foll owi ng changes .
7). MSP did not have interim status to store any type of
hazardous waste when in 1985 it rendered itself subject to the
requirenent that it obtain a permt, and thus it could not take
advant age of the piggybacking theory. W reject MSP's attenpt to
confuse the issues of when a facility needed and attained interim
status with what wastes it was entitled to store.
c

MSP’ s est oppel defense is no nore availing. W agree with the
district court that equitable estoppel will not |ie against the
United States under the facts of this case. W hold that MSP' s
reliance on LDEQ s June, 1986 letter was not reasonable and
therefore that it has failed to prove a traditional elenent of the
estoppel defense. W also agree with the United States that MSP
has not shown that LDEQs letter <constituted affirnmative
m sconduct .

The district court denied MSP s estoppel defense on the
grounds that Congress, not EPA or LDEQ grants interimstatus. See
State of New Mexico v. Watkins, 969 F.2d 1122, 1130 (D.C. Cr.

1992). Although the district court’s reasoni ng contai ns a val uabl e
insight, its conclusion is not technically correct. Equi t abl e
estoppel does not rest on the grounds that the claimant is in

reality entitled to the benefit or status in question. Rat her ,
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equi t abl e estoppel responds to the unfairness inherent in denying
the claimant sone benefit after it has reasonably relied on the
m srepresentations of the adverse party. Thus, at least in its
estoppel defense, MSP does not contend that it in reality was
entitled to interimstatus, and LDEQ s June 9 |letter may have been
no defense had the issue of interimstatus arisenin acitizen suit
under 42 U.S.C. 8 6972. Rather, MSP clains that the United States
shoul d not be allowed to deny that MSP has interim status because
MSP reasonably relied on the representati ons of governnent agents.

Neverthel ess, we agree with the district court’s refusal to
estop the governnment in this situation. Recently, the Suprene
Court cast further doubt on the proposition that equitabl e estoppel

runs against the United States. In Ofice of Personnel Managenent

V. Richnond, 496 U. S. 414 (1990), the Suprene Court enphasi zed the

separation of powers difficulties inherent in an estoppel of the
United States. It noted, for instance, that while Congress may
create a renmedy for a federal enployees’ issuance of erroneous
| egal advice, “[j]udicial adoption of estoppel based on agency
m si nformati on would, on the other hand, vest authority in these
agents that Congress woul d be powerless to constrain.” 496 U. S. at
429. Were courts to estop the United States readily, the executive
branch could use this doctrine strategically to achieve results
Congress intended to prevent, thus delivering |awraking power to
t he executive in a manner that the first sentence of Article | does
not contenplate. Although the Court nade its observations in the

context of the Appropriations Clause, the principles it articulated
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are nore generally applicable and have particular force when a
private party seeks to avoid the force of an ot herw se applicable
| aw because of a governnent agent’s representation that the |aw
does not apply. Since Richnond, the circuits have repeatedly
acknow edged the inportance of separation of powers principles to

clains of estoppel against the governnent. See, e.qg., EDC v.

Hul sey, 22 F.3d 1472, 1489 (10th Cr. 1994) (stating that courts
shoul d al |l ow an estoppel, if at all, only when such a ruling “would
not frustrate the purpose of the statutes expressing the wll of

Congress”); United States v. @y, 978 F.2d 934, 938 (6th Cr.

1992); Kennedy v. United States, 965 F.2d 413, 419-21 (7th Gr.

1992); Transohio Savings Bank v. Director, 967 F.2d 598, 622-23

(D.C. Gr. 1992).

In addition, estoppel of the United States inplicates the
President’s power and duty under the Take Care d ause. When a
court refuses to enforce the law on the basis of a previous
representation froma governnent official, it renders the current
executive unable to enforce the law and thus discharge its
responsibilities under the Take Care C ause. Al t hough courts
rarely trace this responsibility to its constitutional roots,
several cases have articulated this interest and given it

substantial weight. See, e.d., Heckler v. Comunity Health

Services, 467 U. S. 60 (1984) (“Wen the CGovernnent is unable to
enforce the | aw because the conduct of its agents has givenrise to
an estoppel, the interest of the citizenry as a whol e i n obedi ence

to the rule of law is undermned.”); Hulsey, 22 F.3d at 1489
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(stating that courts should refuse to apply the estoppel doctrine
when to do so woul d “undul y underm ne the enforcenent of the public
laws”) .

The threat to both sets of constitutional principles in this
case is obvious. W recall the district court’s observation that
Congress, not EPA or LDEQ grants interimstatus. OQutside of the
context of acitizen suit, an estoppel here would effectively all ow
LDEQ to grant MSP interim status in sharp tension with the
principles of Articles | and Il. Finally, we note the threat to
the RCRA dual enforcenent schene posed by a decision allow ng an
estoppel inthis case. Allow ng state representations to estop the
federal governnment in this case would provide the states with a
mechani sm for going belowthe federal floor of regulation required

by RCRA. See, United States v. Marine Shale Processors, Inc., No.

94- 30419, at 12-13.

Courts have reacted to the danger that estoppel of the United
States poses to these values in several ways. First, courts have
applied the el enments of traditional equitable estoppel against the

governnent rather narrowy. See, e.qg., Heckler, 467 U S. at 61-62

(holding that the estoppel claimnt had shown no possibility of
detrinent in spite of the fact that denying its claimmght force
it into bankruptcy). Second, courts have insisted that any
est oppel agai nst the governnent result froma representation of an
official acting wthin the scope of her official authority, thus
inplying that the concept of apparent authority does not apply in

the case of a governnent estoppel. See, e.q9., United States v.
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Wal cott, 972 F.2d 323, 325 (11th Cir. 1992).1% Third, courts have
required that a party seeking to estop the United States show sone

sort of “affirmative m sconduct,” an elenent normally not required

to estop private parties. See, e.qg., Fano v. O Neill, 806 F.2d

1262, 1265-66 (5th G r. 1987); Cadwalder v. United States, 45 F. 3d

297, 299 (9th Cr. 1995). W rely on the first and third of these
principles to reject MSP's estoppel defense. MSP's reliance on
LDEQ s June 9 letter was unreasonable as that termis used in the
est oppel doctrine,! and in addition, MSP has not net its burden to
show affirmati ve m sconduct.

Courts considering estoppel clainms against the governnent
involving an official’s msstatenent that a particular statute or
regul ati on does not apply to the claimant have read the el enent of
reasonable reliance in light of the principle that all citizens,

especially citizens dealing with the governnent, are presuned to

10 Because of our disposition of this case on other grounds,
we do not reach Louisiana s argunent that the officer issuing the
letter upon which MSP relied |acked actual authority under
Loui siana | aw to bind LDEQ

11 W do not inply a reversal of the district court’s finding
that “MSP's reliance on [LDEQ s] representati on was reasonable.”
The district court made this statenment in the context of its
penalty calculation, not its estoppel holding. We believe the
district court intended this sentence as a restatenent of its
finding that MSP did not “store K wastes after June 9, 1986 wth
disdain for the requirenents of a storage permt.” As we have
expl ai ned, the elenents of estoppel are narrowy construed when a
claimant seeks to estop the governnent. The district court
followed the proper course of action by refusing to estop the
governnent and by considering the LDEQ letter as a mtigating
factor in its penalty calculations. See Rollins Environnenta
Services (NJ), Inc. v. EPA 937 F.2d 649, 652-54 (D.C. Cr. 1991);
United States v. Production Plated Plastics, Inc., 742 F. Supp
956, 961 (WD. Mch. 1990), aff’'d, 955 F.2d 45 (6th Cr.), cert.
deni ed, 506 U.S. 820 (1992).
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know t he | aw. See, e.qg., Breath v. Cronvich, 729 F.2d 1006, 1011

(5th Gr.), nodified by, 734 F.2d 225, cert. denied, 469 U S. 934

(1984); United States Fidelity & Guaranty Co. v. Bass, 619 F.2d

1057, 1077 (5th Gr. 1980). Courts have translated this
reasonabl eness requirenent intothe rule that a party’s reliance on

a governnent enployee’'s m sstatenent concerning the coverage or

application of a laww |l rarely be reasonable if a clear statute
or reqgulation provided otherw se. See, e.q., Federal Crop
| nsurance Corp. v. Merrill, 332 US. 380, 381-82, 384 (1947)

(refusing to invoke estoppel to require the governnment to insure
crops when the relevant statue “by explicit |anguage” did not

provide for insurance under the circunstances); United States V.

Perrez-Torres, 15 F.3d 403, 407 (5th Gr. 1994) (rejecting an

est oppel argunent when the terns of a statute provide in “clear and
unanbi guous” terns that the alleged official m srepresentati on was

incorrect), cert. denied, 115 S. C. 125 (1994); see also GQuy, 978

F.2d at 937-38; Kennedy, 965 F.2d at 419-21.

42 U.S.C. 8 6925(e) provides clear guidance regarding interim
status. In the previous section, we went no further than the plain
| anguage of the statute to decide that MSP | acked interim status
once it illegally stored K-1isted wastes. MSP makes no conpel i ng
argunent excusing its failure to read section 6925(e) i n accordance
wth its straightforward term nology. WMSP' s reliance on the June
9 LDEQ | etter was unreasonabl e.

Even if MSP' s reliance on the LDEQI etter had been reasonabl e,

MSP has failed to show that LDEQ s June 9 letter constituted the
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kind of affirmative msconduct necessary to estop the United
St at es. Al t hough courts have been less than forthcomng in
defining what a governnent official nust do to satisfy the
affirmati ve m sconduct el enent of an estoppel defense, the cases
support the <conclusion that at mninum the official nust
intentionally or recklessly mslead the estoppel claimant. In

REW Enterprises, Inc. v. Premer Bank, N.A , 49 F. 3d 163, 170 (5th

Cr. 1995), for instance, we consi dered t he absence of any evi dence
that an agent “deliberately” msled a conpany as a reason not to
estop the governnent. And in Ingalls, we refused to estop the
governnent in part because there was no allegation that an
official’s m sstatenent was nade with knowl edge of its falsity or

with intent to m sl ead. 976 F.2d at 938; see al so Fano, 806 F.2d

at 1265 (remanding for a hearing on the issue of estoppel in part
on the basis of allegations that an agency “w llfully, wantonly,
recklessly, and negligently” msled a citizen) (internal quotation
marks omtted); Kennedy, 965 F.2d at 421 (Affirmative m sconduct
“I's sonething nore than nere negligence.”) (internal quotation

marks omtted); SIU de Puerto Rico, Caribe y Latinoanerica V.

Virgin Islands Port Authority, 42 F.3d 801, 803-04 (3d Gr. 1994);

12 We reserve two issues for another day. First, we do not
deci de whether a showing of intent to mslead is sufficient in
itself to discharge an estoppel <claimant’s burden to prove
affirmative m sconduct. Second, we do not decide whether
representations made with reckless disregard for their truth are
sufficient to support a finding of affirmative m sconduct. W hold
only that affirmative m sconduct is sonething nore than nerely
negl i gent conduct.
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Hul sey, 22 F.3d at 1490 (“[T] he erroneous advice of a governnment
agent does not reach the level of affirmative m sconduct.”).
Requiring an estoppel claimnt to prove that the governnent
agent intended to mslead has a sound basis in policy and
constitutional values. As we have explained, a citizen's first
defense to msstatenents froma governnent official regarding the
scope and applicability of a particular lawis self-help, that is,
her own research to discover the applicable legal principles. An
official bent wupon msleading a citizen is nore likely to
anticipate and seek to neutralize any factors that m ght put the
citizen on notice of the deception, thus undermning the citizen’s
self-help defense to official error. |In addition, intentionally
deception is nore reprehensi bl e than negligent error and i nplicates
the Due Process O ause value of fair dealing between the sovereign

and the citizen. See R chnond, 496 U S. at 435-36 (Stevens, J.,

concurring) (discussing a hypothetical highlighting the specia
harshness inherent in intentionally duplicitous conduct by

governnent officials); see also Aiver W Hol nes, The Commbn Law 3

(1881) "[E]ven a dog distingui shes between bei ng stunbl ed over and
bei ng ki cked.”).

MSP cannot prove on these facts that LDEQs June 9
representations regarding its interim status was the result of
anyt hing other than a negligent interpretation of section 6925(e).
The circunstances in this case suggest sinply that LDEQ nade an
honest m stake, a m stake that the district court considered as a

mtigating factor when fining MSP. W hold that the district court
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correctly refused to estop the United States from di sputing MSP s
i nterim status.

MSP's citation to United States v. Pennsylvania |ndustria

Chem cal Corp., 411 U S. 655 (1973), is unavailing, even if this

case remains good |law after R chnond and Heckler. See Ri chnond,

496 U. S. at 426-27 (noting sone dispute over whether Pennsylvania

Chem cal was an estoppel case). I n Pennsylvania Industrial, an

agency repeatedly reaffirnmed in published regulations that a
statute did not apply to a certain type of conduct. The defendant
engaged in this conduct during the period in which these
regul ations remained in force. The agency then reversed its
position, published new regul ations providing that the statute did
apply to conduct of the nature engaged in by the defendant, and
sought to hold the defendant crimnally liable for actions taken
while the old regulations remained in force. The Suprene Court
held that the defendant was entitled to an opportunity to prove
that it “was affirmatively m sl ed by the responsi ble adm ni strative
agency into believing that law did not apply to this situation” on
the grounds that “traditional notions of fairness inherent in our
systemof crimnal justice prevent the Governnment from proceedi ng
wth the prosecution.” 411 U S. at 674.

Pennsyl vania Industrial does not contradict our holding in

this case. The Pennsyl vani a I ndustri al defendant avail ed itsel f of

its self-help renmedy and di scovered regul ati ons providing that the
conduct was |l egal, regulations to which courts would in appropriate

ci rcunst ances defer. See Chevron, U S. A ., Inc. Vv. Natural
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Resources Defense Council, Inc., 467 U S. 837, 842-43 (1984)

Wiile a citizen mght reasonably rely on the regulations of the
agency charged with the admnistration of the statutory schene.
MSP has cited no case holding that a official’s non-adjudicative
statenents regarding the applicability of a statute to a particul ar
set of facts are entitled to simlar deference.

We acknowl edge that this case presents several factors
favoring estoppel. LDEQ s representation to MSP was witten, not
oral. Cf. Heckler, 467 U S. at 65 (stating that courts should be
especially reluctant to estop the governnent of the basis of oral
statenents). Although the district court nmade no findings as to
intent, the fact that LDEQ issued its letter in the context of
negotiations allegedly designed to bring MSP into conpliance with
RCRA' s storage regul ati ons suggest that LDEQ intended for MSP to
rely on the letter. Al though MSP's extensive storage of K-listed
wastes prior to receiving the June 9 |etter suggests that it m ght
have conti nued to behave in the sane nmanner regardl ess of what LDEQ
said, at |east one of MSP s custoners, Southern Wod Piednont
Conpany, did in fact rely on LDEQ representations regarding the
status of MSP's facilities. Nevertheless, the burden on a party
seeking to estop the United States i s heavy i ndeed, and MSP has not

nmet its burden in this case. 3

13 To the extent that MSP has properly appeal ed the district
court’s $1, 000,000 fine as too high, we affirm The district court
considered the LDEQ s letter as a mtigating factor and reduced its
fine accordingly. As the district court noted, however, nunerous
viol ati ons occurred before June 9, 1986. W believe on these facts
that MSP has little cause for conplaint.
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4

The United States appeals the district court’s definition of
the word “storage” as “excluding a reasonable period of tine
bet ween unl oadi ng of the wastes and their placenent in the kiln.”
The district court defined storage in an order granting sumrary
judgnent to the United States on the issue MSP's storage of K-
listed wastes. |Imediately preceding this definition, the district
court found that “there was no evidence that the wastes were ever
fed into the kiln either directly from the transport vehicle or
after only a brief period of containnent in an MSP tank for the
pur poses of conveyance to the kiln. [|f there had been, those days
woul d not be counted as violations.” |Indeed, a Septenber 15, 1989
Mari ne Shal e response to an EPA demand for information suggests
t hat hazardous wastes often spend at least ten to 15 days in MSP' s
bl endi ng tanks before being placed into the kiln.

In light of the district court’s finding that MSP never kept
K-1isted waste on site for only a brief period of tinme, a finding
that neither party disputes, we do not see howthe district court’s
definition of storage affects any i ssue properly before this court.
The storage issue did not affect the fine, and the parties my
litigate the neaning of storage as the term appears in the
injunction in a contenpt proceeding. W decline to issue an

advi sory opinion on this matter.
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The United States charged MSP with operating several m nor
em ssion sources wthout a permt in violation of the Cean Air Act
and acconpanyi ng regul ations. It also alleged that MSP had
exceeded the [imts specified in the permt for its kiln stack on
numer ous occasions. The district court held for the United States
regarding mnor em ssion sources but agreed with MSP that the
United States could not enforce the kiln stack permt. Bot h
parties appeal .

A

The Clean Air Act's Prevention of Significant Deterioration
Program governs the em ssion of air pollutants in states that have
attained CAA National Anbient Ar Quality Standards. The PSD
portion of the CAA divides em ssion sources into major and m nor
emtting facilities. 42 U.S.C. 8§ 7479(1). The CAA and its
regul ations classify a source as mnor if either of two different
forces Iimt its rate of emssion of air pollutants to below a
specified anount: first, physi cal or nmechani cal limts
constraining its rate of em ssion; and second, legal |Iimts, in the
form of legal restrictions on its rate of em ssion or hours of
operation. 40 C.F.R 8 51.166(b)(4). The industry uses the term
“synthetic mnor source” to refer to a facility subject to this
second type of limt but neverthel ess possessing the physical and
mechani cal potential to emt above the statutorily specified rate.
The CAArequires facilities constructing or nodifyi ng nmaj or sources

to obtain a preconstruction permt fromagenci es adm ni st ering EPA-
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approved state inplenentation prograns. 42 U S.C. 88 7475(a) (1),
7479(2) (C).

Si nce opening for business in 1985, MSP has operated at | east
one source with the nechanical potential to emt sufficient
pollutants to qualify as a major source: its kiln stack. It has
al so operated several em ssion sources wthout such potential.
Wen MSP originally bought the rotary kiln in 1984, LDEQ
transferred to MSP the air permt previously governing the
facility, Permt 722 M1, with the stipulation that MSP add a
baghouse to its kiln stack. D sputes as to the status of MSP' s air
em ssions |led LDEQ to issue a conpliance order in Decenber, 1985.
MSP and LDEQ sought to resolve their differences and in early 1986
settl ed. As part of this settlenment agreenent, LDEQ issued a
second air permt, Permt 1036 M1. Permt 1036 M1 did not
i ncl ude provi sions addressi ng 29 m nor sources that MSP operated at
the tine. In issuing Permt 1036 M1, LDEQ did not follow the
procedural requirenents in its regulations governing the issuance
of air permts; in particular, LDEQ did not provide public notice
and an opportunity for comment regarding MSP' s second permt.

In 1986, LDEQ issued a second conpliance order addressing
MSP's admtted operation of mnor emssion sources wthout a
permt. LDEQand MSP apparently continued di scussions until April,
1988, when LDEQ ordered MSP to fill out a questionnaire requiring
identification of all em ssion sources in its facility. MSP’ s
response to the questionnaire identified the 29 unpermtted m nor

sources, from which MSP was still discharging air pollutants.
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Shortly thereafter, MSP filed two applications with LDEQ The
first sought to nodify Permt 1036 M1 to | egalize MSP s di scharges
from its currently operating 29 mnor sources. The second
requested a variance to continue operations until LDEQrul ed on the
permt anmendnent application. Throughout this tinme, MP was stil
emtting fromits m nor sources.

LDEQ acted on MSP' s variance application while requesting
further information from MSP on the permt anendnent application.
After a public hearing, LDEQ denied the variance application on
February 1, 1989. The next day, MSP requested an additiona
hearing on the variance denial, a request LDEQ denied.

MSP appeal ed the variance denial to the Court of Appeal of
Loui siana. After holding that it had jurisdiction over an appeal

of a variance denial, Inre Marine Shale Processors, Inc., 563 So.

2d 278 (La. Ct. App. 1990), the court affirnmed LDEQ s denial of

MSP' s variance application on June 26, 1990. |In re Marine Shale

Processors, Inc., 566 So. 2d 994 (La. C. App. 1990). Before the

Court of Appeal of Louisiana, MSP argued that the variance deni al
would “result in a practical closing and/or elimnation of a
significant portion of its |awful business w thout corresponding
benefit to the people of Louisiana.” 566 So. 2d at 996. The court
rejected this argunent, holding that MSP coul d conti nue operations
inconformty with Permt 1036 M1 and that the people of Louisiana
woul d benefit fromavoi di ng what LDEQ cal |l ed “an unacceptabl e ri sk
to those working and residing inthe vicinity of MSP['s] facility.”

566 So. 2d at 998 (internal quotation marks and enphasis omtted).
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MSP' s argunents regardi ng the effect of the variance deni al on
its operations did not prove prophetic. It continued to operate
after the ruling of the Louisiana Court of Appeals, and it
continued to discharge fromits 29 unpermtted m nor sources.

Regarding the application to anend Permt 1036 M1, MSP
responded to LDEQ s request for additional information on several
occasions and conpleted its application on Decenber 7, 1989.
Thirteen nonths |ater, LDEQ denied MSP's application to anend
Permt 1036 M 1. MSP i nvoked LDEQ s appeals process, and the
appel l ate authority remanded on the grounds that LDEQ had failed to
adhere to required procedures in denying MSP's application to
anend. On remand, LDEQ deni ed the application anew. MSP requested
reconsideration of this denial. On February 11, 1992, LDEQ noted
that the pending notion for reconsideration prevented the deni al
order from becom ng final. Since that tinme, LDEQ has taken no
action on the permt anendnent application. MSP continues to
operate its 29 unpermtted m nor sources.

The district court held that Permt 1036 M1 was not federally
enf orceabl e because LDEQ did not issue it in accordance with its
own procedural requirenents. As a corollary, it held that MSP
could not rely on the pollution control devices specified in the
permt to transformits kiln stack into a synthetic m nor source,
and thus that MSP had operated a major source without a permt.
The court found that MSP had operated one mmjor and twenty-nine

m nor em ssion sources without a permt.
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The district court then articul ated several factors rel evant
to the inposition of a civil fine:

MSP' s notion for reconsideration of the denial of the air

permt, which the state has notified MSP has the effect

of suspending the denial of the permt, has been pendi ng

since January 15, 1992, despite ny repeated statenents to

t he Assi stant Attorney CGeneral that the state shoul d take

final action on the permt application. Wile the state

has been unreasonably dilatory in acting on MSP' s notion

for reconsideration, it is significant that MSP has

failed toinstall on [its facilities] the very pollution

control devices which, inits anended permt application,

it proposed to install.
The court fined MSP $1, 000,000 for the major source violation and
$2, 500, 000 for the twenty-nine m nor source violations.

B

MSP chall enges the fine of $1,000,000 for a nmjor source
violation, arguing that while the court below correctly ruled that
Permt 1036 M1 was not federally enforceable, it erred in not
allowing MSPtorely onthe legal limts inposed by Permt 1036 M1
in order to classify the kiln stack as a synthetic m nor source.
MSP further contends that the statute of limtations bars any
penalty for the m nor source violations because MSP began emtting
fromthese sources nore than five years ago. Finally, MSP argues
that the district court's fine was too heavy. MSP contends that
the district court's reliance on MSP's failure to install certain
pollution control devices constituted reversible error because
Loui siana | aw prohibited the installation of these devices w thout
a permt. MP also clains that the district court failed to pl ace
sufficient enphasis on LDEQ s delay in ruling on MSP's application

to anend its permt.
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In its cross appeal, the United States contends that the
district court erred in holding that LDEQ s failure to followits
permt issuance guidelines rendered the federal governnent unable
to enforce Permt 1036 M1. |In the alternative, the United States
argues that if it cannot enforce Permt 1036 M1, it can enforce
the predecessor and nore restrictive Permt 722 M 1.

C

W resolve the issues in the follow ng order. First, we
di scuss whether the district court erred in ruling that procedural
defects in the issuance of Permt 1036 M1 rendered the United
States unable to enforce the permt. Second, we consider whether
the district court properly rejected MSP's statute of limtations
defense to the mnor source violations. Third, we address MSP s
chal l enge to the anount of the m nor source fine.

1

We reverse that portion of the district court’s fine dealing
wth MSP's kiln stack. W hold that the United States may enforce
Permt 1036 M1. W remand for further proceedi ngs consistent with
t hi s opi nion.

The Permt 1036 M1 portion of the dispute centers on the
definition of “federally enforceable” in the CAA regulations

dealing with regions that have attai ned CAA air quality standards.

These regul ations state that the United States may enforce “any
permt requirenents established . . . under regul ations approved
pursuant to 40 C F.R part 51, subpart 1[.” 40 C F.R 88

51.166(b)(17); see also 40 C F. R § 51.165(a)(1)(xiv) (providing an
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identical definition). The regulationsin 40 C.F. R pt. 51, subpt.
|, require CAA State |Inplenentation Plans to include a program of
review of proposed construction or nodification of stationary
sources, a process called “preconstruction review.” 40 C F. R 88
51.160-.166. Louisiana’s version of this process | ed LDEQto issue
Permt 1036 M1, a “preconstruction permt.” NMSP argues that LDEQ
i ssued Permt 1036 M1 wi thout foll ow ng the procedure contained in
the Louisiana SIP for the issuance of preconstruction permts and,
thus, that Permt 1036 M1l's requirenents were not established
under the SIP. The United States responds that the regul ations
refer not to procedure but to the authority under which the state
i ssued the permt.

Al t hough the parties focus their attention on the phrase
“pursuant to” in the regulation, their dispute may require us to
interpret the phrase “established under” in section 51.166(b)(17).
The parties have not disputed that EPA approved Louisiana s SIP
pursuant to the relevant regulations. See 40 C F.R 8§ 52.972. The
phrase “pursuant to” does appear in 40 CF. R 8 52.23, providing
that “[flailure to conmply . . . with any permt condition or permt
deni al issued pursuant to approved or pronul gated regul ations for
the review of new or nodified stationary or indirect sources
shal | render the person or governnental entity so failing to conply

subj ect to enforcenent action under section 113 of the C ean
Alr Act.” The argunents upon which we rely do not depend on

whet her the relevant regulatory phrase is “established under” or
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“pursuant to,” and we thus decline to consider whet her the rel evant
provision is 40 CF.R 8§ 51.166(b)(17) or 40 C.F.R § 52.23.

We agree with the United States for three reasons. First, the
common neani ng of the phrases “established under” and “pursuant to”
provide little guidance regarding federal enforceability; plain
| anguage supports neither party. Second, the CAA provides EPAw th
broad authority to enforce state air permts. Section 113 of the
CAA provides, “The Adm nistrator . . . nay commence a civil action

[ W henever [a person] . . . has violated, or is in violation
of , any requirenment or prohibition of an applicable inplenentation
plan or permt.” 42 U . S.C. 8§ 7413(b)(1) (enphasis added).
Al t hough MSP's argunent is based on CAA regulations, not the
statute, and although EPA may by rule Iimt its own ability to
enforce state air permts, the broad enforcenent powers Congress
intended to confer wupon EPA aids our interpretation of the
anbi guous regul atory | anguage. W are reluctant to construe such
| anguage as preventing the agency from exercising the enforcenent
power that Congress intended it to have.

Third, MSP's argunent |eads to the conclusion that it has no
federally enforceable preconstruction permt, a conclusion
inconsistent with the nature of the dual enforcenment schene
contenplated in the CAA. Congress gave the United States the power
to enforce state air permts in part in order to prevent a
destructive race anong states to attract industry by adopting the
| east stringent emssions limts. As the Sixth Crcuit has

expl ai ned,
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[ Standards for purification of the anbient air sinply
cannot be set al ong the boundaries of our 50 states. The
w nds, of course, recogni ze no such boundaries. The 50
states of this union conpete intensely with one another
for industry. As Congress has recognized, if state
control of anbient air emssions were final, in short
order, major shifts of snoke stack industries to states
with the nost | enient pure air standards woul d i nevitably
take place. Absent final authority in the United States
EPA, the attai nnment goal of the Cean Air Act woul d prove
ephener al .

United States v. Ford Motor Co., 814 F.2d 1099, 1102 (6th Gr.),

cert. denied, 484 U S. 822 (1987); see also Sierra dQub v. Indiana-

Kentucky Electric Corp., 716 F.2d 1145, 1154 (7th Cr. 1983)

(Congress “rather clearly enbraced the general proposition that
federal action was intended to renmedy any problem with a state
i npl ementation plan.”) (enphasis renoved).

In contrast, MSP's construction of the relevant regul ations
would allow states to undermne the United States’ section 113
power to enforce preconstruction permts by issuing such permtsin
violation of the relevant procedural requirenents. Wrse yet,
sources thenselves would have an incentive to insert procedura
irregularities into permt processes, since doing so would all ow
themto avoid a federal enforcenent action under section 113. CQur
concern for the integrity of the dual enforcenent schene that the

CAA contenpl ates |leads us to reject MSP' s argunent.

14 Some conment ators have questioned the “race to the bottonf
rationale for federal enforcement. See, e.q., David Shapiro,
Federalism A Di al ogue (1995) (collecting and di scussi ng sources).
Wil e these argunents may have considerable force in sone areas,
their persuasive value is less in an area fraught wth the
externalities commonly associated with air pollution.
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MSP responds to this third argunent by contendi ng that no hol e
in the regulatory schene exists because Louisiana can enforce
Permt 1036 M1 in a state court action. Even if MSP's contention
were correct, section 113 enbodi es Congress’s decision that state
enforcenent woul d not always be sufficient to ensure attai nnent of
CAA anbient air standards. |In addition, we are uncertain whether
Loui siana law would allow the state to enforce the permt. VEP
provides no citations to Louisiana law to support its contention.
MSP' s argunents to this court, if accepted, mght prevent it from
def endi ng agai nst an action by Louisiana in state court to coll ect
penalties for violations of Permt 1036 M1 on the basis of
procedural irregularities. But other entities could use this
defense i n ot her cases, and sone states m ght construe state lawto
bar state enforcenent of permts issued in violation of the
rel evant procedural requirenents. Such a ruling could cause a
situation in which a source operates under and violates a permt
that no authority, state or federal, can enforce. W refuse to so
endanger the statutory enforcenent schene.

MSP also relies upon a series of quotations to the Federa

Regi ster, specifically to Final Rule, Requirenents for the

Preparati on, Adoption, and Submttal of |nmplenentation Plans, 54

Fed. Reg. 27,274 (1989), purportedly illustrating that EPA
explicitly recogni zed that states m ght choose to i ssue air permts
which are not federally enforceable. These quotations include
| anguage like the following: “[Plermts which do not conformto

operating permt programrequirenents and the requi renents of EPA' s
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under |l yi ng regul ati ons may not be deenmed federally enforceable.
54 Fed. Reg. at 27, 282. Later, EPA added, “States are free to
continue issuing operating permts that do not neet the above
requi renents. However, such permts would not be “federally

U Ld.

enf or ceabl e’
MSP |ifts quotations out of context. The CAA statutory schene
contenpl ates at least two different types of air permts unhappily
named “preconstruction permts” and “operating permts,” wth
confusion easily resulting from the fact that preconstruction
permts often include Ilimts wupon a source’'s operations.
Preconstruction permts result froma review process that occurs
before construction of or major nodification to a stationary
source. At this stage, the permtting authority nust determ ne
whet her the proposed construction or nodification would violate a
state’s em ssions control strategy or interfere with the attai nnent
or maintenance of CAA air quality standards. 40 CF.R 8
51.160(a)(1-2). In contrast, operating permts focus on a source’s
current em ssions, even if the source has not recently undergone
construction or major nodification. See 40 CF. R § 70.1(b) (*Al
sources subject to these regul ations shall have a permt to operate
.").¥™ The distinction between preconstruction and operating
permts is critical. Before 1990, no federal |lawrequired states

to maintain operating permt prograns, but the CAA has always

1 40 CF.R pt. 70 provides a nodel of the nature of state
operating prograns pre-1990 prograns.
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conpel l ed states to adm ni ster a programof preconstruction review.
See 42 U . S.C. 88 7410(a)(2)(C, 7475(a).

In 1986, when LDEQ issued Permt 1036 M1, the CAA and its
regul ati ons condi ti oned approval of SIPs upon a state’s nai nt enance
of an effective program of preconstruction review. 40 CF. R 8
51.160(a). At that tinme, however, the CAA did not require states
to maintain an operating permt system Sone states chose to do
so; EPA inforns us, and MSP does not dispute, that Louisiana was
not anong those states. Qur brief search of the Louisiana
Adm ni strative Code has unearthed no operating permt programin
force at this tine.

All of the quotations upon which MSP relies occurred in the
context of a discussion of state operating permts, not
preconstruction permts. In the pre-trial order in this case,
Marine Shale affirmatively argued that any failure on its part to

obt ai n air permts constituted nonconpl i ance wth a

‘preconstruction’ permt application requirenent,” thus in effect
conceding that Permt 1036 M1 was a preconstruction permt. NSP
does not argue otherwi se on this appeal. MSP cites to no authority
supporting the proposition that EPA has limted its ability to
enforce state preconstruction permts. Al though EPA argues that
states cannot render the United States wunable to enforce
preconstruction permts, we need not address this broad contention
to decide this case. W hold only that, in light of the statutory

schene, the phrase “established under” contained in the 40 C F. R

88 51.166(b)(17)'s definition of “federally enforceable” refers
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nmore naturally to the source of the authority upon which the state
relied to issue the permt than it does to conformty wth
appropriate procedures.

MSP's final argunent is that even if the phrases “established
under” or “pursuant to” refer to the authority upon which a state
relied to issue a permt, Permt 1036 M1 is still not federally
enforceabl e because the LDEQ did not issue this permt under the
authority of the Louisiana SIP. According to MSP, EPA recognized
in the federal register portion quoted above that states m ght
enpl oy sone portion of their police power other than that enbodi ed
inthe SIP to issue air permts and that LDEQ s failure to foll ow
the procedural steps for issuing a preconstruction permt
illustrates that the Permt 1036 M1 was an “off-the-SIP" permt.

The source of a state agency’s authority to take particul ar
action is a matter of state law. The State of Louisiana refers us
to La. Rev. Stat. Ann. § 30:2011(D)(2), which provided the LDEQ
power to issue air permts. The United States and LDEQ assert that

LDEQ responded by pronulgating L.AQR 8 6.0, superseded

counterpart codified at L. A C. 8 33:111:501.C.2., at that tinme the

portion of the Louisiana SIP dealing with the issuance of
preconstruction permts, and MSP does not di spute these assertions.
While nothing in these sections conpels the conclusion that LDEQ
| acked power fromsone ot her source to issue such permts, MSP has
not identified what this other source m ght be. Mst inportantly,
however, we agree with the United States that Permt 1036 M1

itself provides the best evidence that LDEQ did not attenpt to
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issue an off-the-SIP permt. Permit 1036 M1 incorporates by
reference a series of Standard Air Em ssion Permit Conditions, the
first of which provides that “[f]ailure to install, properly
operate and/or maintain all proposed control neasures and/or
equi pnent as specified in the application shall be considered a
violation of the permt and regulation 6.0.” In other words,
Permt 1036 M1 provided that a violation of the permt constituted
a violation of the SIP. This reference provides strong evidence
that LDEQ used its powers under the SIP to issue Permt 1036 M1,
and i n the absence of state authority to the contrary, we hold that
Permt 1036 M1 was established under LDEQ s regul ati ons approved
pursuant to 40 CF. R pt. 51, subpt. I.

Qur deci sion here does not conflict with Nati onal M ni ng Ass’' n

v. United States Environnental Protection Agency, 59 F.3d 1351

(D.C. CGr. 1995), decided shortly before oral argunent in this
case. In National Mning Ass’n, the D.C. Grcuit held that EPA had

to consider limts in permts unenforceable by the United States
and issued pursuant to effective state permtting prograns when
deciding whether a source with the physical and nechanical
potential to emt pollutants above the floor rate for mgjor
stationary sources could avoid preconstruction review as a
synthetic mnor source. 59 F.3d at 1361-65. I n other words,

National Mning Ass’'n addressed the consequences attaching to

federal enforceability. This case concerns the analytically prior
question of whether a particular permt is federally enforceable.

To the extent that the D.C. Crcuit discussed procedural
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requi renents necessary to nake a permt federally enforceable, see
59 F. 3d at 1362, it spoke of operating permts, not preconstruction
permts.
2

W affirmthe district court’s rejection of MSP's statute of
limtations defense to the allegations of m nor source violations.
The United States concedes that the five-year limtations periodin
28 U.S.C § 2462 bars all fines for mnor source emssions
occurring nore that five years before the filing of this lawsuit.
MSP contends, however, that because em ssions from each m nor
source began nore than five years before the United States filed
suit, section 2462 bars all mnor source fines, even those
occurring within five years of the filing of the conplaint. MSP s
argunment is frivolous. 42 U S.C. § 7413(b) states that the United
States may sue to collect penalties of $25,000 “per day for each
violation.” Section 7413(b) contenplates a fine for each day a
m nor source operates in violation of law, and section 2462 limts
the nunber of days to five years before the filing of the
conplaint. The district court properly rejected MSP's statute of
[imtations defense.

3

MSP ar gunment that the district court’s $2,500, 000 nmi nor source
fine was too harsh rests on two grounds. First, MSP contends that
the district court did not sufficiently mtigate the penalty in
light of LDEQ s delay in ruling on MSP' s application to anend its

permt to include these em ssions sources. Second, MSP argues that
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the district court erroneously relied on MSP's failure to instal
the pollution control devices nentioned in its permt anendnent
appl i cation.

MSP's first argunent is, to say the | east, unconvincing. NSP
began to operate unpermtted m nor sources in violation of the CAA
when it first opened for business. It continued for years to
operate these sources and did not apply for a permt for themuntil
after LDEQ ordered it to conplete a questionnaire identifying al
em ssion source on the site. It continued to operate these sources
whil e LDEQ considered its request for a variance to render these
em ssions | egal. Em ssions did not cease after LDEQ denied the
vari ance, during the pendency of judicial review of the variance
denial, or even after the Louisiana courts affirned the denial
despite MSP's argunents to the Louisiana judiciary that the
vari ance denial would require MSP to shut down. 1In |light of MSP s
disregard for the requirenent that it obtain the very permt that
has been the subject of wunreasonable delay, we do not find
persuasive the argunent that the district court’s refusal to
further mtigate the fine constituted an abuse of discretion. W
note further that the statutory maxi mumfine for MSP s m nor source
violations is $1,560, 000,000, and that the maximum fine for the
operation of these sources after the variance denial becane final
is $1, 175, 000, 000. Thus, the district court’s fine represents
around one tenth of one percent of what it m ght have inposed, and

around two tenths of one percent of what it m ght have inposed for
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the time period during which MSP operated in flagrant and w |l ful

violation of the permt requirenent.

W reject MSP's second contention as well. MSP argues that
L.A C 33:111:505.A 1, superseded, 21 La. Reg. 878 (July 20, 1995),
counterpart codified at L.AC. 8 33:111:501.C. 2, prevented it from

installing pollution control devices w thout perm ssion from LDEQ
Section 505. A 1 applied, however, only to “[a]ny person planning to
initiate[] or increase the emssion of air contamnants.” The
regul ation’s current incarnation, section 501.C. 2, applies only to
construction, nodification, or operation “which may ultimtely
result in an initiation or increase in emssion of air
contam nants.” This plain | anguage suggests that MSP coul d have
installed devices resulting in the reduction of air pollutants at
any tinme without permssion fromLDEQ W find no error in the
district court’s reliance on the fact that MSP did not followits

proposed course of action.

\Y

We consi der together MSP's appeal fromthe district court's
per manent injunctions prohibiting MSP fromdi schargi ng non-cont act
cooling water into Bayou Boeuf, storing K-listed wastes, and
operating nmajor or mnor air emssion sources, all unless NMSP
obtained permts for these activities. MSP asserts that all three
i njunctions suffer a conmon defect, nanely, that the district court
abused its discretion by failing to support its decision to issue

an injunction with a discussion of traditional equitable factors,
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such as the bal ance of the harns and benefits to each party, the
adequacy of legal renedies, and the presence of irreparable harm
MSP al so argues that the district court failed to articul ate
findings and reasons wth sufficient specificity to support the
i njunctions. See Fed. R CGv. P. 65(d). MSP supports its
argunents primarily with cites to two Suprene Court decisions,

Anpbco Productions Co. v. Village of Ganbell, 480 U S. 531 (1987),

and Wi nberger v. Carlos Ronero-Barcelo, 456 U S. 305 (1982).

We do not agree that Anpbco and Wi nberger require a court to
bal ance the equities and nmake findings regarding irreparable harm
and adequacy of l|egal renedies in all cases arising under the
envi ronnent al st atutes. Anbco and Weinberger both hold that a
federal statute's authorization of injunctive relief does not
renove an equity court's traditional discretion over the decision
to issue an injunction. In both cases, the Court was "explicitly
reject[ing] the notion that an injunction follows as a nmatter of

course upon a finding of statutory violation." Town of Huntington

v. Marsh, 884 F.2d 648, 651 (2d Gr. 1989), cert. denied, 494 U S

1004 (1990); see also Natural Resources Defense Council, Inc. V.

Texaco Refining and Marketing, Inc., 906 F.2d 934, 939-40 (3d Cr

1990) (collecting cases). Nei t her decision directs courts to
abandon traditional principles of equity jurisprudence in
envi ronnent al cases. To the contrary, the Court identified the
error in both cases as the lower courts’ departure from these
traditional principles; while recognizing that Congress could

circunscribe a court's reliance upon the traditions of equity in a

66



particul ar context, the Court held that Congress had not intended

to do so in the environnental statutes at issue. VWi nber ger and

Anpco allow a court to issue an injunction w thout nmaking findings
of irreparable harm inadequacy of |egal renedy, or the bal ance of
conveni ence, provided that traditional equitable principles permt
such a course of action

At |east two traditional principles of equity are relevant to
this case. First, a court need not balance the hardship when a

def endant's conduct has been w ||l ful. United States v. Pozsqai

999 F.2d 719, 736 (3d Cir. 1993), cert. denied, 114 S. C. 1052

(1994); EPAv. Environnental Waste Control, Inc., 917 F. 2d 327, 332

(7th Gr. 1990), cert. denied, 499 U. S. 975 (1991). This doctrine

evolved in part from cases involving willful encroachnents onto
nei ghboring real estate, see, e.q4., 5 John N Ponmeroy & John N.
Ponmeroy, Jr., Poneroy's Equity Jurisprudence 8§ 1922, at 4362-64 (2d

ed. 1919), and it remains good lawtoday in a variety of contexts. 15
MSP offers no reason why this traditional principle of equity

should not relieve a court of its normal obligation to balance the

1 louis W Epstein Family Partnership v. K-mart Corp., 13
F.3d 762, 769-70 (1994) (Pennsylvania |aw, encroachnent on |and);
Kratze v. |ndependent Order of Oddfellows, 500 N.W2d 115, 121 &
n.10 (M ch. 1993) (Il and encroachnent); Amabile v. Wnkles, 347 A 2d
212, 216-17 (M. 1975) (land); Nornmandy B. Condonmi ni umAss'n, Inc.
V. Normandy C. Ass'n, Inc., 541 So. 2d 1263 (Ct. App. Fla. 1989)
(interference with an easenent); Barrett v. Lawence, 442 N E 2d

599, 603 (IIl. App. 1982) (failure to deposit noney in an escrow);
Christensen v. Tucker, 250 P.2d 660, 665-66 (Cal. App. 1952) (Il and
encroachnent). Federal courts have applied this doctrine in the
intellectual property context as well. See, e.q., Helene Curtis

| ndustries, Inc. v. Church & Dwight Co., 560 F.2d 1325, 1333-34
(7th Gr. 1977) (trademark infringenent), cert. denied, 434 U S.
1070 (1978); E.F. Johnson Co. v. Uniden Corp. of Anerica, 623 F.
Supp. 1485, 1504 (D. M nn. 1985) (patent infringenent).
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equities when dealing with a defendant who has wllfully and
repeatedly violated the environnental |aws.

Second, when the United States or a sovereign state sues in
its capacity as protector of the public interest, a court nay rest
an injunction entirely upon a determ nation that the activity at

i ssue constitutes a risk of danger to the public. United States

Steel workers of Anerica v. United States, 361 U S. 39, 60-61 (1959

(Frankfurter, J., concurring) (discussing the judiciary's historic
use of equity powers, at the request of the sovereign, to enjoin

activity found to be a public nuisance); Environnental WAste

Control, 917 F.2d at 332; Environnental Defense Fund, Inc. V.

Lanphier, 714 F.2d 331, 337-38 (4th G r. 1983); see also Al abanma v.

United States, 304 F.2d 583, 591 & n.24 (5th Gr.), aff'd, 371 U S

37 (1962). But see United States v. Lanbert, 695 F.2d 536, 540

(11th Cr. 1983) (upholding a district court's denial of the United
State's request for a prelimnary injunction w thout discussing

this doctrine). In CGeorgia v. Tennessee Copper Co., 206 U S. 230,

237-38 (1907), for instance, Justice Holnes's stated that when a
sovereign state is the plaintiff, "[t]his court has not quite the
sane freedomto bal ance the harmthat will be done by an i njunction
against that of which it would have in deciding between two
subjects of a single political power." 206 U S. at 238. Thi s
doctrine draws support from the extraordinary weight courts of
equity place upon the public interests in a suit involving nore

than a nere private dispute, see, e.q., Virginian Railway v. System

Federation No. 40, AFL, 300 U S. 515, 552 (1937), and from the
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deference courts afford the political branches in identifying and
protecting the public interest.

In the final analysis, however, unless Congress has narrowed
an equity court's flexibility in the context of a particular
statutory schene, the i ssuance of an i njunction renmai ns an exerci se

of the district court's discretion. See Tennessee Copper, 206 U. S.

at 238 (refusing to abandon "the considerations that equity al ways
takes into account” even in the context of a suit by a state to

protect the public interest). Winberger and Anbco rem nd us that

the hall mark of equity is flexibility and that courts should not
lightly presune that Congress intended to narrow an equity court's
traditional exercise of discretion.

Relying on United States v. Bethlehem Steel Corp., 38 F.3d

862, 868 (7th Cr. 1994), the United States argues that Congress
has in fact narrowed judicial discretioninthe context of RCRA if

not in the CAA or COMA In Bethl ehem Steel, the Seventh Crcuit

applied the second of these two doctrines to a suit involving
unpermtted disposal of hazardous waste on the | and. The court
hel d that because the case involved a suit by the United States to
protect the public interest, and because Congress when passi ng RCRA
found that "disposal of solid waste and hazardous waste in or on
the land w thout careful planning and managenent can present a
danger to human health and the environnent," 42 U S. C
8§ 6901(b)(2), an injunction could issue "w thout undertaking a
wei ghing of the equities or making a finding of irreparable harm?"”

38 F.3d at 867. The United States seeks to bolster its reliance on
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Bet hlehem Steel by pointing out that RCRA's interim status

requi renents are fairly specific, and that 40 CF R
8§ 265.112(d)(3)(l) requires facilities lacking permts or interim
status to cl ose.

Al t hough the United States’ argunent has sone force, we do not

read Bet hl ehem Steel to hold that the United States is entitled to

an injunction whenever it proves a violation of RCRA We find
nothing in RCRA which, “‘in so many words, or by necessary and
i nescapable inference, restricts the court's jurisdiction in

equity. Wi nberger, 456 U S. at 313 (quoting Porter v. \WArner

Hol ding Co., 328 U. S. 395, 398 (1946)). To be sure, a court of

equity nust exercise its discretion wth an eye to the
congressional policy as expressed in the rel evant statute, but sone

of Bethlehem Steel's | anguage nmay tread too closely to the view,

rejected in Wi nberger, that a court is "nmechanically obligated to

grant an injunction for every violation of |law' when the United
States is the plaintiff. 456 U S. at 313.

Appl ying these traditional equitable principles here is not
w thout difficulty. The district court's Oder and Reasons
included findings of fact and conclusions of |aw concerning
remedi es for MSP's violations of the environnmental |aws, but inits
findings and conclusions the district court discussed only the
fines |levied against NSP. The district court then attached a
Judgnent on Main Demand ordering MSP to pay fines and enjoining
future statutory violations. W find fewindications in either the

Order and Reasons or the Judgnent on Main Demand that the district
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court considered the equitable theory supporting its injunctions.
The district court did not explicitly make findings as to
w Il ful ness, risk of danger to the public interest, balance of the
equities, irreparable harm or adequacy of | egal renedies, although
it did address facts tantalizingly simlar to these factors.
Regarding w |l fulness, for instance, the court found that MP' s
vi ol ati ons of the CAA were "serious because they have conti nued for
long periods of time and result[ed] to sone extent from MSP' s
deli berate indifference to the necessity of having a permt before
commenci ng or continuing operations.” But it also found that "NMSP
and LDEQ were of the opinion that no PSD permt was required
because of the pollution control devices installed by MSP." In
addition, the district court found that, overall, MSP's violations
of the environnental |aws had as yet caused |ittle perceivabl e harm
to the environnent. That finding does not, however, conpel the
conclusion that MSP's illegal activity could continue indefinitely
W thout causing a risk to the public health. See Anbco, 480 U. S
at 545 ("Environnental injury, by its nature, can seldom be
adequately renedi ed by noney danages and is often permanent or at
|l east of long duration, i.e, irreparable. If such injury 1is
sufficiently likely, therefore, the balance of harns will usually
favor the issuance of an injunction to protect the environnent.")

In short, we are uncertain as to whether and in what manner
the district court exercisedits equitable discretioninthis case.
On the basis of the findings and record before us, we |ack a

sufficient basis for appellate review. W have di scretionary power
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to leave the injunction in place, wthout or wthout the stay,
while requesting the district court to issue a supplenental

opinion, Allied Marketing G oup, Inc. v. CDL Marketing, Inc., 878

F.2d 806, 814 (5th Cr. 1989), and we believe it appropriate to do
so and remand for further proceedi ngs consistent with this opinion.

See Sierra Cub Lone Star Chapter v. FDIC, 992 F.2d 545, 552 (5th

Cr. 1993). On remand, the district court should exercise
discretion as to whether to enjoin MSP from its continuing
vi ol ation of the environnental |aws, and acconpany any order issued
with an explanation of the relevant facts and | egal theories.
Vi

W AFFIRM the district court’s |land ban, K-listed waste, and
CAA m nor source fines. W VACATE the district court’s decision
regarding F-listed waste, CM violations, and Permt 1036 M1 and
REMAND for further proceedings consistent with this opinion. W
hold in place the injunctions and the conditions issued bel ow and
REMAND to allow the district court to exercise its discretion
regardi ng their mai ntenance and for entry of explicit findings and

concl usi ons.
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