UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-30663

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,

VERSUS

RAUL ESTRADA- TROCHEZ,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

(Septenber 27, 1995)
Bef ore REYNALDO G GARZA, GARWOOD, and DUHE, Circuit Judges.
DUHE, Circuit Judge:
BACKGROUND
Raul Estrada- Trochez was charged with one count of unlawf ul
re-entry into the United States after deportation in violation of
8 US. C 8§ 1326 and two counts of neking false statements in
violation of 18 U S. C 8§ 1546(b)(3). Estrada- Trochez noved to
dismss the unlawful re-entry charge, claimng that the original
deportation was acconplished in violation of due process. The
district court denied the notion wthout a hearing. Est r ada-

Trochez then entered a guilty plea to the fal se statenent charges,



but he conditioned his guilty plea to the unlawful re-entry charge
on the right to appeal the denial of the notion to dismss.
Estrada- Trochez now appeals the denial of his notion to dismss.
We affirm

The record is replete with INS error. There are |ong
unexpl ai ned del ays in the proceedi ngs, m ssing court records, and
docunents msfiled in internal Immgration and Naturalization
Service files. Despite these m stakes, we have pi eced together the
facts concerning the inportant issues in this case.

Estrada- Trochez, a citizen of Honduras, legally entered the
United States in 1963 at age six. The INS initiated deportation
proceedi ngs agai nst hi mbased on a 1977 state drug conviction. The
I NS i ssued an Order to Show Cause on February 3, 1978. Appell ant
and his attorney WIIliam Noland appeared before an Inmgration
Court on April 26, 1978 and conceded deportability. At this
appearance the Appellant was ordered to file his petition for
relief pursuant to 8 U.S.C. § 1182(c) (“8 212(c) waiver”). On June
13, 1978, Estrada-Trochez tinely filed the appropriate forml-191.

Appel lant and his attorney were notified by certified nail
that a hearing regarding his 8212(c) waiver would be held on
Novenber 8, 1979. That hearing was postponed and Nol and was
informed that he would receive notice of a reschedul ed hearing at
a future date. Ostensibly due to an oversight by the INS and the
| mm gration Court, no action was taken in Estrada-Trochez’ s case
for nore than five and one-half years.

On June 5, 1985 the INS filed a Mdtion for Decision requesting



that the Immgration Court find that Estrada-Trochez had abandoned
his request for a 8 212(c) waiver because he had failed to tinely
file an 1-191. Five days later, the INS withdrew its notion,
concedi ng that Appellant had tinely filed the I-191.

Nol and noved to wi t hdraw as Estrada- Trochez’ s counsel on June
12, 1985, asserting that he had not been in contact with his client
for several years and did not know how to locate him Nol and
averred that, although he “maintained the sane | aw office address
and tel ephone nunber from 1978 to present” he never received a
response from the Immgration Court regarding his notion to
wthdraw, nor did he receive any notices of hearings from the
I mm gration Court. No action was taken on the case for another two
years.

On February 13, 1987, a notice of hearing was mail ed to Nol and
i ndicating that a hearing regarding Estrada-Trochez’s 1-191 would
be held on March 27, 1987. That hearing was reschedul ed, and
Nol and did not receive any further notice regarding a new hearing
date. On May 21, 1987, a notice of a hearing to be conducted on
July 16, 1987, was nailed to Estrada-Trochez at his 1978 address
via reqgular mil. The notice of hearing was returned as
undel i ver abl e.

The deportation hearing was held in absentia on July 21, 1987,
and the Immgration Court held that Estrada-Trochez was deportable
(as Appellant had admtted) and had failed to establish his
eligibility for discretionary relief. A warrant of deportation

i ssued on August 5, 1987, and notice that he was to be deported was



sent to Estrada-Trochez's 1978 address via certified mail
Appel l ant asserts that he did not learn of the deportation order
until he filed a request for a replacenent alien registration card
in 1992. He was arrested by INS agents on June 30, 1992 and
deported to Honduras on July 8, 1992.

I NS agents arrested Estrada-Trochez on Cctober 14, 1993 in
Loui siana after he had illegally re-entered the country on or about
January 7, 1993. Appellant noved to re-open the 1987 deportation
proceedi ng, asserting that he was denied procedural due process
because neither he nor his attorney of record received notice of
the deportation hearing. The Immgration Court denied the notion,
finding that the execution of a deportation order on July 8, 1992
forecl osed any right Estrada-Trochez had to contest the | awful ness
of the deportation.

DI SCUSSI ON
Appellant’s claimthat the District Court incorrectly applied

constitutional standards is reviewed de novo. United States v.

Perez-Torres, 15 F.3d 403, 406 (5th Cr. 1994).

To prevail in a collateral challenge to a deportation order,
an alien nust prove: (1) The deportation hearing was fundanental |y
unfair; (2) the defective deportation hearing effectively
elimnated the alien’s right to direct judicial review of the
deportation order; and (3) the procedural deficiencies caused

actual prejudice. United States v. Encarnacion-Glvez, 964 F.2d

402, 406 (5th Gir. 1992), cert. denied, 113 S.C. 391 (1992).

Prejudice requires a showing “that there was a reasonable



i kelihood that but for the errors conplained of the defendant
woul d not have been deported.” 1d. W hold that Estrada-Trochez
cannot denonstrate that the deportation hearing was fundanental |y
unfair, and therefore, limt our discussion to the first prong of

t he Encar naci on- Gal vez test.

The Fairness of the Deportation Hearing
An alien is entitled to due process under the Fifth Amendnent

in his deportation hearing. Patel v. INS, 803 F.2d 804, 806 (5th

Cir. 1986); Rios-Berrios v. INS, 776 F.2d 859, 862 (9th Cr. 1985).
Hol ding a deportation hearing in absentia does not per se violate
due process. Patel, 803 F.2d at 806. An in absentia hearing is
permssible if the alien has been given “a reasonabl e opportunity
to be present at the proceeding” and “w thout reasonable cause
fails or refuses to attend.” 8 US.C § 1252 (D). Thus, we
addr ess whet her Estrada-Trochez had a reasonabl e opportunity to be
present at his deportation hearing and whether he failed to attend
wi t hout reasonabl e cause.

Appel l ant argues that the notice sent to his last known
address was i nadequate under 8 U.S.C. § 1252(b), thereby depriving
hi mof a reasonabl e opportunity to be present at the hearing. He
argues that the INS “easily” could have notified himthrough his
father, sister, or brothers because all of their current nanes and
addresses were contained on his 1-191. Estrada-Trochez al so ar gues
that Nol and was still his counsel of record and should have been
notified of the hearing.

W hold that the notice sent to Appellant satisfies the



requi renents of constitutional due process.!? The INS mail ed the
notice of the deportation hearing to the | ast address that Estrada-
Trochez provided to the INS. Estrada-Trochez did not receive this
notice, however, because he had noved wthout informng the
governnment of his change of address, as required by 8 US C 8§
1305. Wile his case was pending, the statutory duty renmai ned on
the Appellant to “notify the Attorney General in witing of each
change of address and new address within ten days fromthe date of
such change . . . .” 8 U S.C. 8 1305. Estrada-Trochez offers no
evi dence that he conplied with this law at any tine during the nine
year delay. Although the INSis certainly to blanme for its abysnal
handl i ng of Estrada-Trochez’s deportation, the ultimate fault |ies
wth the Appellant for his failure to conply with a law that is
essential to the admnistration of the INS. This is particularly
true since Appellant had formally admtted his deportability and
the only issue renmai ni ng was whet her Appel |l ant coul d prove he was
entitled to relief. Therefore, Estrada-Trochez had a reasonabl e
opportunity to be present at his deportation hearing and failed to
attend w thout reasonabl e cause.

Appel l ant al so argues that because the notice msstated the

date of the proceeding, the hearing was fundanentally unfair. The

The notice requirenents for deportation proceedi ngs are set
forth in 8 US C 8§ 1252(b): "the alien shall be given notice,
reasonabl e under all the circunstances, of the nature of the charge
agai nst himand of the tinme and place at which the proceedi ngs w |
be held." 8 U S.C. 8§ 1252(b). This statute does not inpose a nore
stringent notice requirenment on the INS than required by the
Constitution. See Miullane v. Central Hanover Bank & Trust Co., 339
U S. 306, 314-15 (1950).




hearing was held on July 21, 1987, but the notice indicated that
the hearing would take place on July 16, 1987. Even though the
notice was flawed, we find that Appellant suffered no prejudice
fromthe discrepancy in the hearing dates. Estrada-Trochez would
not have attended a hearing on either July 16 or July 21 as a
result of his failure to update his address pursuant to 8 U S.C. §
1305.
CONCLUSI ON
For the foregoing reasons, the district court’s judgnent is

AFFI RVED.



