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EDITH H JONES, G rcuit Judge:

When this class action was filed in 1992, the applicable ERI SA
statute of limtations, 29 U S. C. § 1113 (1987), barred cases six
years after the breach occurred and three years after the earliest
date on which a plaintiff "had actual know edge of the breach or
violation ..." The district court found that the plaintiffs'
know edge in 1987 that Strachan had purchased Executive Life
annuities to replace their fornmer retirenent benefits plan tolled
the three year statute of limtations period and tinme-barred their
clainms. Accordingly, the central issue on appeal is whether the
i nformati on known by the class nenbers three years before the date
suit was filed amobunted to "actual know edge of the breach or
viol ation" for purposes of 8§ 1113(2)(A). W hold that for sunmary
j udgnent purposes, it does not, and the lower court's grant of

summary judgnent nust be reversed. W also reject Strachan's



chal l enge to the inpact of the Pension Annuities Protection Act of
1994 on appel | ants' standi ng.
BACKGROUND

Strachan Shi pping Conpany ("Strachan") was the enployer
sponsor of a qualified retirenent plan subject to the provisions of
ERISA (the "Plan"). The Plan was a defined benefit plan
established to provide retirenent benefits for Strachan's enpl oyees
and their beneficiaries. Strachan adm nistered the Plan through
its appointed retirenment board, of which defendants/appellees
Robert W Goves IlIl and Edw n L. Ennis were nmenbers. G oves was
chairman of the board of directors as well as a nenber of the
board's conpensation commttee. Ennis was the secretary/treasurer
of Strachan and al so served on the conpensation comittee. Al
appel l ees were fiduciaries of the plan.

By nmenorandum dated Decenber 26, 1986, Ennis inforned plan
partici pants and beneficiaries that the plan was bei ng reor gani zed.
On April 17, 1987 and July 15, 1987, nenoranda from Ennis advi sed
pl an partici pants and beneficiaries that the plan's reorgani zati on
was "designed to allow the conmpany to utilize excess assets which
have accunulated in the pension plan." The parties were assured
that their benefits would not be "dimnished in any way by this
reorgani zation. "

Shortly afterward, Strachan agreed to purchase a group single
prem um annuity contract fromthe now i nfanous Executive Life for
approxi mat el y $10, 750, 000 t o cover the plan participants' benefits.

As a Result of this purchase and the plan's term nation, Strachan



recei ved a cash reversion of over $4, 500, 000.1

On Novenber 1, 1987, Executive Life began paying nonthly
benefits to former plan participants and beneficiaries who were in
pay status. The checks were in the same anobunts as the checks
previously received by beneficiaries, but they indicated that
Executive Life was now the payor. Participants who were not in pay
status first received their Executive Life Annuity Certificates
fromStrachan in May of 1989, along with a nenorandumfrom Strachan
informng participants that their benefits had been secured with
"the purchase of a Goup Annuity Contract from Executive Life
| nsurance Conpany."

On April 11, 1991, Executive Life was placed into
conservatorship by the California Conmm ssioner of |Insurance. The
Commi ssi oner imedi ately reduced partici pants' annuity paynents by
thirty (30) percent. I n August, 1992, appellants filed a class
action pursuant to Section 502(a) of ERISA 29 U S . C § 1132(a),
against Strachan and its officers alleging a breach of their

fiduciary duties to plan participants and beneficiaries.? See

The plan was a "defined benefit plan," under which the risk
of loss or gain associated with plan investnents renai ned
entirely with Strachan. Wen such a plan term nates, assets in
excess of plan liabilities revert to the plan sponsor if plan
| anguage permts, which it did in this case.

2The district court certified a plaintiff class which
i ncludes all participants of Strachan's forner pension plan who
resided in Louisiana in April 1991 and who hold Executive Life
annuities. Participants in states having a state guaranty fund
in place in April 1991 received their full annuity paynent
t hrough suppl enentation. Louisiana had no state guaranty fund,
and the plaintiff class nenbers in pay status are therefore not
recei ving such suppl enent ati on



ERISA 88 404(a)(1)(A and (B), § 403(c)(1), 29 US.C 88
1104(a)(1)(A) and (B), and § 1103(c)(1).

The district court granted summary judgnent to Strachan,
hol di ng that appellants had no standi ng or renmedy under ERI SA and
that their suit is barred by the three-year statute of [imtations.
According to the court, the appellants were put on notice and had
actual knowl edge of the breach when Strachan purchased the
Executive Life annuities. The court enphasized that sone of the
menbers of the plaintiff class had indicated sonme "concern" about
Executive Life nore than three years before filing suit. And, for
a simlar period, sone of the class had known that the plan's
termnation would enable Strachan to take an enhanced reversion
because of Executive Life's |ow bid.

After receiving the initial adverse judgnent, the class noved
for relief based on the Cctober 22, 1994, passage of the Pension
Annui tants Protection Act, which anended Section 502(a) of ERISAto
make clear that annuitants have standing to obtain relief for
vi ol ations of ERISAin connection with annuity purchases. Applying
the amendnent, the district court issued an order granting the
plaintiffs' notion as to standing but reiterating the statute of
[imtations bar.

STANDARD COF REVI EW
This court reviews a district court's granting of summary
j udgnent de novo, applying the sane standard as the district court.
Dupre v. Chevron U S. A, 20 F.3d 154, 156 (5th Cr.1994). Sunmary

judgnent is proper if there is "no genuine issue as to any nateri al



fact" and the novant, Strachan, is entitled to judgnent as a matter
of law. Fed.R Civ.Proc. 56(c); Geenv. Touro Infirmary, 992 F. 2d
537, 538 (5th Cir.1993).

DI SCUSSI ON
A. Statute of Limtations

The ERI SA statute of limtations is keyed respectively to the
date the cause of action arose and the date the plaintiff had
actual notice. Hogan v. Kraft Foods, 969 F.2d 142, 145 (5th
Cir.1992). The statute specifies a two-step anal ysis of accrual of
an ERI SA action: first, when did the alleged breach or violation
occur; and second, when did the plaintiff have actual know edge of
the breach or violation? Zegler v. Connecticut General Life Ins.
Co., 916 F.2d 548, 550 (9th G r.1990).

In this case, Strachan's selection process for an annuity
provi der ended on August 6, 1987, with the signing of a Letter
Agreenment with Executive Life to purchase a group annuity contract.
Bot h sides acknow edge that the alleged breach occurred on that
date. Ziegler, 916 F.2d at 551 (the culpability resulting fromthe
breach of ERISA fiduciary duty arises wth the contract's
creation). Under the first step of analysis, the Maher class filed
their action wthin six years of August 6, 1987.

The second step requires a determ nati on whet her the cl ass had
actual know edge of the breach nore than three years before the
conplaint was filed. Because suit was filed in August 1992, the
claimis tinme barred only if appell ants had actual know edge of the

breach before August 1989. As to both participants in the Pl an and



beneficiaries in pay status, the district court equated nere
know edge of Strachan's purchase of annuities from Executive Life
with actual know edge of the alleged breach of fiduciary duty.
Each group had actual know edge early enough to bar their clains
under this analysis.

This court recently adopted a test articulated by the Third
Circuit for applying the three-year tine bar. Reich v. Lancaster,
55 F. 3d 1034, 1057 (5th G r.1995) (district court did not err in
finding tax forns did not provide plaintiffs actual know edge of
breach of fiduciary duty or ERISA violation). The Third Crcuit
hel d:

[a] ctual know edge of a breach or violation requires that a

plaintiff have actual knowledge of all material facts

necessary to understand that sonme claimexists, which facts

coul d include necessary opinions of experts, know edge of a

transaction's harnful consequences, or even actual harm
A uck v. Unisys Corp., 960 F.2d 1168, 1177 (3d Cr.1992).

Later, the Third GCrcuit elaborated its fornula; stating:

[ actual know edge] requires a showing that plaintiffs actually

knew not only of the events that occurred which constitute the

breach or violation but also that those events supported a

claimfor breach of fiduciary duty or violation under ERI SA
I nternational Union v. Murata Erie North Anerica, 980 F.2d 889, 900
(3rd Cir.1992). Based on this test, the Third Crcuit held that
the defendant fiduciary failed to nake the showing of actual
know edge necessary to neet the "stringent requirenent" inposed by
ERISA § 413(2), 29 U.S.C. § 1113(2). Id. at 901.

Application of this actual know edge standard makes it
difficult to conceive how appellants' clainms would be barred as a

matter of law by their know edge of the transfer of plan assets
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into an annuity contract wth a conpany that received sone
unfavorable publicity. The Ninth Crcuit recently dealt wth a
simlar issue in Waller v. Blue Cross of California, 32 F.3d 1337
(9th Cir.1994), which involved the termnation of an ERI SA plan
repl aced by annuities purchased from Executive Life.® The court
declined to equate plaintiffs' knowl edge of the purchase of
annuities with actual know edge of the all eged breach of fiduciary
duty, reasoning that the disclosure of a transaction that is not
inherently a statutory breach of fiduciary duty cannot comruni cate
t he exi stence of an underlying breach. 1d. at 1341, citing Fink v.
Nat i onal Savi ngs and Trust Co., 772 F.2d 951, 957 (D.C. Cr.1985).

In reaching its finding there was no genuine issue of fact
that the cl ass obtai ned actual know edge of the breach of fiduciary
duty no later than May 19, 1989, when those not in pay status
received their Executive Life Annuity Certificates from Strachan,
the district court noted that there was a "general concern over the
stability of Executive Life [in 1987]." Strachan also relies

heavi ly upon deposition testinony of several of the naned cl ass

3Al t hough this case is factually very simlar to the case
sub judice, we note the different underlying procedural postures.
VWal | er cane before the NNnth Crcuit on a 12(b)(6) notion, while
we are presented with the issue on a grant of summary judgnent.
The Waller court noted, "[b]ecause this case was di sm ssed for
failure to state a claim all allegations of material fact in
plaintiffs' conplaint are taken as true and construed in the
light nost favorable to the plaintiff.” Wller, 32 F.3d at 1338,
n. 1. The standard on sunmary judgnment review, however, requires
us to ook at the evidence adduced by both sides. Nevertheless,
the determnative issue in both cases is whether the plaintiffs
had obt ai ned actual know edge of the alleged breach when they
| earned the defendant enpl oyer had purchased annuities from
Executive Life.



plaintiffs, seven of whomexpressed concern about Executive Life's
financial well-being or know edge of the selection of Executive
Life as early as 1987 or 1988. For exanple, appellant Arnstrong
testified that he had concerns about Executive Life in early 1988;
that he gained this know edge through articles that had been
publ i shed about the insurance carrier's troubled tines; that he
knew Executive Life had been selected because it was the
| ow-bidder, giving rise to the greatest reversion to Strachan;
and, that he had discussed these doubts wth defendant Ennis

Appellant Collins testified to having read articl es about Executive
Life's problens before August 1987, and he had discussed these
concerns with appell ant Maher and appel |l ee Ennis. Appel |l ant Mbher
testified in deposition to having read a Wall Street Journa

article about Executive Life's junk bond dealings and that he had
asked Strachan's John MacPherson to guarantee his pension.
Addi tional ly, appellants Mntz, Maniglia, and H ggens testified to
know ng of Executive Life's selection before the actual August 1987
signing, and appellant Toneny knew that a lunch neeting had
occurred at which several of these concerns had been aired by the
appel lants to Strachan's nanagenent.

Al t hough thi s testi nony denonstrates unease with the choi ce of
Executive Life, it does not, in our view, showto the exclusion of
a genui ne fact issue that appellants had actual know edge of the
facts necessary to understand that sone cl ai mexi sted, know edge of
the harnful effect the purchase of Executive Life would have, or

know edge of any actual harm prior to August 24, 1989. Reich v.



Lancaster, 55 F.3d 1034, 1057 (5th Cr.1995) (citing duck v.
Uni sys Corp., 960 F.2d at 1177). Waller, supra. "It is not enough
that [appellants] had notice that sonething was awy, [they] nust
have had specific know edge of the actual breach of duty upon which
[they] sue[ ]." Brock v. Nellis, 809 F.2d 753, 754 (11th
Cir.1987). See also Radiology Center, S.C. v. Stifel, N colaus &
Co. , 919 F.2d 1216, 1222 (7th Cir.1990).* The cl ass
representatives' information, of course, does not prove that other
cl ass nenbers had any awareness of articles about Executive Life's
financial stability. But even as to the naned cl ass nenbers, there
is no evidence that they had actual know edge about Executive
Life's actual financial condition beyond predictions in the
financial press. W are hesitant to hold that actual know edge of
a fiduciary breach or violation may exist sinply because of
unfavorabl e publicity surrounding a conpany, unless the publicity
itself relates to facts rather than predictions of the conpany's
adverse conditi on.

W also reject Strachan's argunent that know edge of the

transaction, i.e. the purchase of Executive Life Annuities, is

“Mere notice of the Executive Life purchase was not notice
of an ERI SA violation or even grounds for believing sonething was
"awry." The purchase of an annuity from an insurance conpany is
not a per se violation of ERISA. The Act permts plan sponsors
to termnate plans, replace plan benefits with annuities, and
recapture the remaining plan assets to the extent contenpl ated by
the plan's governi ng docunents. ERISA 88 4041(b)(3)(A) and
4044(d) (1), 29 U S.C 1341(b)(3)(A) and 1344(d)(1). The
appel l ants cannot be charged with actual know edge of an ERI SA
vi ol ati on based upon their awareness of events which the Act
permts. See Waller, 32 F.3d at 1341.
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enough by itself to trigger the three-year statute of limtations.?®
| nasnmuch as appellants are challenging the actual selection of
Executive Life, they nust have been aware of the process utilized
by Strachan in order to have had actual know edge of the resulting
breach of fiduciary duty.® Donovan v. Cunni ngham 716 F.2d 1455,
1467 (5th G r.1983), cert. denied, 467 U S. 1251, 104 S.C. 3533,
82 L.Ed.2d 839 (1984) ("The focus of the inquiry is how the
fiduciary acted in his selection of the innvestnent, and not whet her
his i nvestnents succeeded or failed."). See also Fink v. National
Sav. and Trust Co., 772 F.2d 951, 957 (D.C. G r.1985). The
deposition testinony clarifies what appellants did not know about
Executive Life's selection by Strachan. Arnmstrong stated he had no
personal know edge of any facts to indicate that Strachan had
breached its fiduciary duty. Collins testified that he had no
know edge beyond the shortage of his annuity contract to suggest

appel l ee had failed to act prudently, diligently, and solely in the

SStrachan m xes apples and oranges in its argunment that
know edge of the transaction anmounts to actual know edge
sufficient to trigger the statute. The transaction does toll the
statute, but this in turn does not automatically translate to
actual know edge of a breach. See Martin v. Consultants &
Adnrs., Inc., 966 F.2d 1078 (7th Cr.1992); International Union
v. Miurata Erie North America, 980 F.2d 889 (3rd G r.1992);
Bl anton v. Anzal one, 760 F.2d 989 (9th Cr.1985); Larson v.
Northrop Corp., 21 F.3d 1164 (D.C. G r.1994); Tassinare V.
Anmerican Nat. Ins. Co., 32 F.3d 220 (6th Cr.1994).

5The appellants' claimin this respect is predicated upon
t he appel l ants' charges under 29 U S.C. 8§ 1103(c)(1) and
1104(a) (1) (A), ERI SA 88 403(c)(1) and 404(a)(1)(A), whereby the
defendant fiduciaries were required to act solely in the interest
of the plan's participants and beneficiaries and for the
excl usi ve purpose of providing benefits to them and 29 U S.C. 8§
1104(a)(1)(B), ERISA § 404(a)(1)(B), the prudent person fiduciary
st andar d.
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interest of the plan participants. Mher did not know the steps
taken by Strachan to i nvestigate the risks of purchasi ng Executive
Life annuities. And Toneny, Maniglia, H ggens, and Mentz were
unaware of Executive Life's low bid or the reasoning behind the
sel ecti on. The summary judgnent evidence to date indicates
appel l ants' col l ective awareness only of Executive Life's selection
and negative publicity, cursory discussions with and one letter to
Strachan' s managenent, and a refusal to guarantee a pension. These
facts, taken with the information that Strachan nade avail able
about Executive Life's selection, and the evidence that no
pecuni ary | oss was suffered until April 1991, strongly suggest that
the class did not have actual know edge of a breach or violation
bef ore August 1989. Even recognizing the difficulty in determ ning
in the abstract precisely what constitutes actual know edge of a
breach or violation, these facts do not seemsufficient to showit.
See also Martin v. Pacific Lunber, 1993 U S Dst. LEXIS 660
(N.D.Cal. Jan. 15, 1993) (no limtations bar under simlar facts
pertaining to Executive Life).’

Because of this conclusion, we reject Strachan's request to
decertify the class or to permt it to investigate the clains of
all class nenbers to determne if adequate class representatives
can be found. See Intern. Wodworkers v. Chesapeake Bay Pl ywood,

659 F.2d 1259, 1270 (4th Cr.1981); Keasler v. Natural Gas

The parties cite two different proceedings arising fromthe
sane Pacific Lunber case. W cite fromthe court's order denying
def endants' notion for sunmary judgnent asserting that the ERI SA
claimwas tinme barred.

11



Pipeline Co. of America, 84 F.R D. 364, 367-68 (E.D. Texas 1979);
In Re Plywod Antitrust Litigation, 76 F.R D 570, 586
(E. D. La. 1976).

B. Pension Annuitants Protection Act of 1994 ("PAPA")

The district court originally held that the class | acked
standing to sue because appellants, having already received
annuities to replace the plan, were no |onger participants or
beneficiaries of the plan at the tine they brought suit. The court
reversed itself on this issue a few days after the PAPA was si gned
into | aw. Section 2 of PAPA expressly anends Section 502(a) of
ERISA to permt "any individual who was a participant or
beneficiary at the tine of" the breach of a fiduciary duty to bring
a civil action

in the event that the purchase of an insurance contract or
i nsurance annuity in connection with the termnation of an
individual's status as a partici pant covered under a pension
plan ... constitutes a violation of [ERI SA]...
Pub. L. No. 103-401, 108 Stat. 4172 (1994). PAPA specifies that
this anendnent applies to "any |egal proceeding pendings, or
brought, on or after May 31, 1993." Pub.L. No. 103-401, 108 Stat.
4172 (1994). Strachan admts that PAPA clearly dictates the
appel l ants' standing but argues that in doing so, the provision
violates the constitutional separation of powers doctrine by
directing the court to decide this case in a particular manner
w t hout changi ng underlying ERI SA | aw.

Strachan's argunent fails on several grounds. First,

isolated statenents in the legislative history, particularly those

speaking to the notives of individual |egislators, are not rel evant

12



to the issue of what Congress actually did.® Thomas v. Union
Car bi de Agric. Prods. Co., 473 U.S. 568, 589, 105 S. Ct. 3325, 3337,
87 L.Ed.2d 409 (1985); Walker v. United States Dep't. of Housing
& Urban Dev., 912 F.2d 819, 830 (5th G r.1990).

Second, Strachan's <claim that the PAPA represents an
unconstitutional attenpt by Congress to "require courts to reach
particular conclusions of law in cases wthout changing the
underlying law," contrary to the separation of powers doctrine set
forth in United States v. Klein, 80 U S (13 wall.) 128, 20 L. Ed.
519 (1871), ignores the Court's recent expl anation of the doctrine.
In Robertson v. Seattle Audubon Soc'y, 503 U S 429, 112 S . C
1407, 118 L.Ed.2d 73 (1992), the Court unani nously deci ded that
Klein does not restrict Congress's power to change the |aw
applicable to cases pending in the courts even if it overrides the
effects of already rendered decisions. The |egislation was upheld
because it "conpelled changes in the |law, not findings of results
under the law. " Id. at 437, 112 S.C. at 1413. The effect of PAPA
is simlar and requires a simlar result.

The Ninth Crcuit has al ready characteri zed the anendnent as
a clarification of existing |aw rather than a change of law. The

purpose of the clarification, however, was to attribute standing

8Strachan cites particular portions of the legislative
history to support its position that the PAPA was not intended to
change the law but to correct a m staken interpretation of ERI SA
standi ng requirenents enployed in sone federal courts. See
H R Rep. No. 872, 103d Cong., 2nd Sess. (1994), 1994 W. 702776,
at *97; 140 Cong. Rec. H10621-22 (daily ed. Cct. 3, 1994)
(statenment of Rep. WIllians); H R Rep. No. 872, 103d Cong., 2nd
Sess. (1994), 1994 W 702776, at *96.

13



not only to annuitants in pending cases but to those in future
cases as well. The legislation was properly called an "anendnent"
to ERI SA The PAPA does not encroach on the domain of the
judiciary. See Kayes v. Pacific Lunber, 51 F.3d 1449 (9th
Cir.1995).
CONCLUSI ON

For the reasons di scussed above, the judgnment of the district
court is reversed and the case renmanded for further proceedi ngs
consi stent herew th.

REVERSED and REMANDED.

14



