UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-30485

IN RE: I N THE MATTER OF THE COVPLAI NT OF | NGRAM TOW NG COVPANY
AND | NGRAM BARGE COWVPANY, AS OMNER AND OANER PRO HAC VI CE
RESPECTI VELY, OF THE MV DAVE BRASELL AND THE | B- 2629,

PETI TI ONI NG FOR EXONERATI ON FROM OR LI M TATI ON OF LI ABI LI TY:
| NGRAM TOW NG COMPANY, as owner and owner pro hac vice,
respectively of the MV Dave Brasell and the |IB-2629, and | NGRAM

BARGE COMPANY, as owner and owner pro hac vice, respectively, of
the MV Dave Brasell and the |B-2629,

Appel | ees,

VERSUS
ADNAC I NC., ET AL., the owner and/or operator of the Destrehan
El evator in Destrehan, LA,
Cl ai mant s,
ROSE WASHI NGTON, ET AL.,

Cl ai mant s- Appel | ant s

Appeal fromthe United States District Court
for the Eastern District of Louisiana

(July 13, 1995)

Before SMTH, WENER, and DeMOSS, Crcuit Judges.
DeMOSS, Circuit Judge:

This is an interlocutory appeal from the district court's
order interpreting and enforcing its previous injunction. Finding
that we do not have appellate jurisdiction to hear this

interlocutory appeal, we DI SM SS t he appeal .



BACKGROUND

This case concerns an allision between the MV DAVE BRASELL
and its toww th the Sunshi ne Bridge near Donal dsonvill e, Loui siana
on April 9, 1993. The allision caused the spill of fuel oil into
the M ssissippi River. The MV DAVE BRASELL and its tow were owned
and operated by Ingram Tow ng Conpany and |ngram Barge Conpany
(collectively "Ingran').

Several nonths after the allision, |Ingram began receiving
notices fromindividual s al | egi ng t hey had upset stomachs, diarrhea
and simlar synptons due to drinking and breathing the spilled fuel
oi l. In Septenber 1993, Ingram was served with a petition,
purported to be a class action, brought on behalf of Rose
Washington and all others simlarly situated ("Rose Washi ngton
Claimants"), alleging injuries fromthe spilled fuel oil.

In Cctober 1993, Ingram filed an action seeking exoneration
from or limtation of liability pursuant to Rule F of the
Suppl enental Rules for Certain Admralty and Maritinme d ains,
Federal Rules of Cvil Procedure and 46 U S.C. 88 181-189. The
District Court then entered a restraining order ("COctober 1993
Order") prohibiting "the coormencenent and/ or further prosecution of
any action or proceeding against the petitioners and/or their
underwiters . . . arising out of or connected in any way with" the
al I'ision.

In January 1994, the federal district court remanded to state
court that part of the original class action that concerned cl ains

agai nst defendants other than Ingram and allowed those clains to



proceed ("January 1994 Order").

In March 1994, the Rose Washington C aimants anended their
state court suit and added Tennessee I|nsurance Conpany ("TIC"),
Ingramis insurer, as a defendant. The Rose Washi ngton C ai mants
sued TICfor, inter alia, breach of its duty of good faith and fair
dealing due to its categorical denial of all personal injury clains
relating to the fuel oil spill

In May 1994, Ingramsought to enforce the stay in the District
Court and stop the proceedi ngs against TIC In its August 1994
order ("August 1994 Oder"), the district court said that its
Cctober 1993 Order prohibited suits against TIC The district
court also found that the January 1994 Order did not allow suits
against TIC, but rather, only against certain local officials.
Therefore, the district court held that its October order was still
in effect and that it prohibited suits by the Rose Washington
Cl ai mants against TIC The district court stayed the state
proceedi ngs agai nst TIC

The Rose Washington Claimants filed a tinely interlocutory
appeal of this order.

JURI SDI CTl ON

Congress vests the courts of appeals with jurisdiction over
appeals from "all final decisions of the district courts of the
United States . . . except where a direct review may be had in the
Suprene Court." 28 U . S.C. 8§ 1291. "[A]ln order is final only when
it "ends the litigation on the nerits and | eaves nothing for the

court to do but execute the judgnent.'" United States v. Garner,




749 F.2d 281, 285 (5th Gr. 1985) (quoting Firestone Tire & Rubber

Co. v. Risjord, 449 U S. 368, 373 (1981)). "The purpose behind

[the final judgnent rule] is to avoid pieceneal appeals, which in
turn conserves 'judicial energy' and may help elimnate delay."

Sherri A D v. Kirby, 975 F.2d 193, 201 (5th Gr. 1992); see

Fl anagan v. United States, 104 S.Ct. 1051, 1054 (1984); Firestone,

449 U. S. at 374. The Rose Washi ngton Cl ai mants' appeal is not from
a final judgnent and is, therefore, interlocutory.

Interlocutory appellate jurisdiction is the exception rather
than the rule. Grner, 749 F.2d at 285. Congress has given the
courts of appeals jurisdiction over interlocutory appeals only in

certain, limted circunstances. Dardar v. Lafourche Realty Co.

Inc., 849 F.2d 955, 957 (5th Cr. 1988). The Rose Washi ngt on
Claimants raise two exceptions to the general |imtation on
appellate jurisdiction over interlocutory appeals; the exceptions
are found at 28 U.S.C. 8§ 1292(a)(1l) and (3)!. These exceptions
allowinterlocutory appeals fromcertain injunctions and admralty
clains. Because this appeal fits neither of the exceptions we find

that this Court lacks jurisdiction to hear the appeal.

The statute reads, in relevant part:

(a) [T]he courts of appeals shall have jurisdiction of
appeal s from

(1) Interlocutory orders of the district courts of the
United States . . . granting, continuing, nodifying,
refusing or dissolving injunctions, or refusing to

di ssolve or nodify injunctions . . . ;

(3) Interlocutory decrees of such district courts or
the judges thereof determning the rights and
liabilities of the parties to admralty cases in which
appeal s fromfinal decrees are all owed.

28 U S.C 8 1292 (a)(1) & (3).



Interlocutory appeals are not favored and the statutes

allowi ng them nust be strictly construed. Sierra Cub v. Mrsh,

907 F.2d 210, 214 (1st Cir. 1990); see EEE OC v. Kerrville Bus

Co., Inc., 925 F.2d 129, 139 (5th Cr. 1991). "W nust 'approach

this statute sonmewhat gingerly lest a floodgate be opened that

brings into the exception many pretrial orders.'" Switzerland

Cheese Ass'n., Inc. v. E. Hornes Market, Inc., 385 U S 23, 24
(1966) .

Section 1292(a)(1)--1njunctions

Section 1292(a)(1l) allows interlocutory appeals when a court
grants, continues, nodifies, refuses or dissolves an injunction, or
when it refuses to nodify or dissolve an injunction. However,
interlocutory appeals are not all owed when a court nerely enforces

or interprets a previous injunction? Mkel v. Gourley, 951 F.2d

166, 168 (8th Cr. 1991) ("Anere clarification of aninjunctionis

not an appeal able order); Mdtorola, Inc. v. Conputer D splays

Intern., 739 F.2d 1149, 1155 (7th Gr. 1984) ("Orders that nerely
interpret or clarify an injunction are not appeal able under §

1292(a)(1)."); Major v. Othopedic Equipnent Co., 561 F.2d 1112,

1115 (4th Cr. 1975) ("[The order] is sinply aninterpretation, not
appeal abl e under 28 U.S.C. § 1292(a)(1)."); Int'l Assoc. of Mach.

& Aerospace Wirkers v. Eastern Airlines, Inc., 849 F.2d 1481, 1485

2The cases that the Rose Washington Clainmants cite are al
i napposite, in that they concern the issue of whether an order
that continues or nodifies an injunction is interlocutorily
appeal able. The cases do not concern whether this order
continued or nodified an injunction, nor do they concern whether
an order interpreting an injunction should be treated as
continuing or nodifying an injunction.
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(D.C. Gr. 1988) (distinguishing between orders that are "nere
interpretation[s]"” and orders that nodify injunctions). 9 MoORE S
FEDERAL PrRACTICE 8§ 110.20[2] n.3 (1995).

The district court's August 1994 Oder did not grant,
continue, nodify, refuse or dissolve an injunction® |Instead, the
district court nerely explained that the Rose Washi ngton O ai mants
had m sinterpreted the January 1994 Order. The district court nade
clear that the Cctober 1993 Order was still in effect and suits
against Ingram's insurers were still enjoined*

Because the order does not fall under § 1292(a)(1), we do not
have jurisdiction under that exception to hear an interlocutory
appeal from the order. W will now consider whether we have
jurisdiction under 8§ 1292(a)(3).

Section 1292(a)(3)--Admralty

Both the October 1993 Order and the January 1994 Order were
interlocutorily appeal able, as they granted and nodified
i njunctions. However, under Federal Rule of Appellate Procedure
4(a), the Rose Washington Claimants had thirty days fromthe date
of the order in which to appeal. They did not file their notice
of appeal until August 25, 1994. Therefore, appeals fromthe
Cctober 1993 Order and the January 1994 Order would be untinely.
O course, the appeal fromthe August 1994 Order is tinely.

“The August 1994 order, from which the Rose Washi ngton

Cl ai mants appeal, reads in relevant part:

The Rose Washington [Caimants] further allege that the

January 10, 1994 order of this court which stated,"[W hen
remanded, the state court action will be stayed as to | ngram
Bar ge Conpany and the vessel regarding clainms subject to
limtation but may proceed against the other defendants[,]"
allows themto proceed agai nst a new defendant, TIC  The
[ Rose Washington O ai mants] have m sinterpreted the order
The "ot her defendants" were the St. Janmes Parish officials
al ready parties to the state claimand not subject to the
limtation proceeding. As stated above, the cl ai magai nst
TICis "subject to limtation."

Enphasis in original.



Section 1292(a)(3) allows interlocutory appeals fromorders in
admralty cases which "determn[e] the rights and liabilities of
the parties." This section

was designed to apply in circunstances distinctive to
admralty where it is not uncommon for a court to enter an
order finally determning the issues of liability between the
parties and then to refer the case to a nmaster for a
determ nati on of danages. Courts have tended to construe this
provision rather narrowly and it has not been read to permt
interlocutory appeals in admralty except where the order
regardless of the label affixed to it had the effect of
determ ning the rights and obligations of the parties.

Treasure Salvors v. Unidentified Wecked and Abandoned Sailing

Vessel, 640 F.2d 560, 564 (1981). See Hollywod Marine, Inc. v.

MV ARTIE JAMES, 755 F.2d 414, 416 (5th Gr. 1985); Francis V.

Forest G 1 Corp., 798 F.2d 147, 149 (5th Gr. 1986).

"Orders which do not determ ne parties' substantive rights or
liabilities, however, are not appeal abl e under section 1292(a)(3)
even if those orders have inportant procedural consequences."
Francis, 798 F.2d at 150; 9 MoorE' s FEDERAL PrRACTICE 8§ 110. 19[ 3] n. 27.

The August 1994 Order did not determne the rights and
liabilities of the parties. The order only stayed the state court
suit against TIC wuntil the federal Ilimtation of liability
proceedi ng was finished. The district court did not determ ne that
TIC was not |iable to the Rose Washington Caimants, nor did it

determne the claimnts could never sue TIC. Al the district



court did was determi ne when the claimnts could sue TIC The
district court did not determne the rights and liabilities of the
parties, it "merely settled how and where the rights and

liabilities would be determ ned."” State Establishnent v. MV

WESERMUNDE, 770 F.2d 987, 990 (11th G r. 1985).

Because t he August 1994 Order did not determ ne the rights and
liabilities of the parties, it is not appealable under the
admralty interlocutory appeal exception. 28 U S . C 8§ 1292(a)(3).

CONCLUSI ON

The Rose Washington O ainmants' appeal from the August 1994
Order is interlocutory. This Court generally only has appellate
jurisdiction over appeals fromfinal orders and thus interlocutory
appeal s nust fall under one of the exceptions to the final judgnent
rule. The Rose Washington C ai mants all ege that we have appell ate
jurisdiction under two exceptions, 28 U S.C. § 1292(a)(1) and (3).
However, for the above stated reasons, we determne that their
appeal does not fall wunder either of these exceptions and,
therefore, their appeal is D SMSSED for |ack of appellate

jurisdiction.
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