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POLI TZ, Chief Judge:

Convicted of being a felon in possession of a firearm!?
Wardell Helnstetter appeals his conviction and sentence. Finding
nei ther error nor abuse of discretion, the conviction and sentence

are affirnmed.

118 U.S.C. § 922(g)(1).



Backgr ound

Several officers of the New Ol eans police force entered the
apartnent of Helnstetter, a convicted felon, to execute an arrest
warrant for his suspected role in the shooting of a federal
wtness. Helnstetter was handcuffed and placed in a chair in the
living room of the apartnent. Two officers remained wth
Hel nstetter while the others began a protective sweep search of the
apartnent.

One of the officers with Hel nstetter observed what appeared to
be the magazi ne of an automatic weapon protruding from under the
chair in which Hel nstetter was seated. She immedi ately sei zed the
weapon whi ch proved to be a Cobray Mac-11 sem automatic pistol with
19 rounds in the nmagazi ne.

Prior to his trial for being a felon in possession,
Hel nstetter noved to suppress the weapon as the tai nted product of
a warrantl ess search. The district court denied the notion. The
jury found Hel nstetter guilty. He challenges his conviction solely
on the grounds that the weapon shoul d have been suppressed.

At sentencing Hel nstetter sought a downward adj ustnent in the
of fense | evel calculation for his acceptance of responsibility. He
contends that his counsel adequately admtted his guilt during
closing argunent to warrant a finding that he had accepted
responsibility for the offense. The district court rejected this
contention and departed upward fromthe sentencing gui deline range
of 37 to 46 nonths, sentencing Helnstetter to 60 nonths

i nprisonnment, opining that the type of firearm involved and



Hel nstetter's history of weapon and drug offenses justified the
upward departure. Hel nstetter appeals both aspects of the
sent enci ng procedure.

Anal ysi s

In challenging his conviction, Helnstetter naintains that
because he was "arrested, subdued and handcuffed" he coul d not have
readi |y reached the weapon and, thus, the officer's renoval of the
weapon from under his chair anmounted to a warrantl ess search and
seizure. This contention lacks nmerit. In Chinel v. California,
the Supreme Court held that a lawful arrest permts a warrantl ess
search of the area "within which [the arrestee] mght gain
possession of a weapon or destructible evidence."? The limted
restraint placed on Helnstetter inpeded but did not prevent him
fromreaching the readily accessi bl e weapon.® In taking possession
of the weapon the arresting officers did not conduct an illega
search and the court did not err in declining to suppress the
evi dence.

Hel nstetter next challenges the district court's refusal to
give him credit for acceptance of responsibility under section
3El.1 of the sentencing guidelines, notwithstanding his trial
counsel's adm ssion of guilt during closing argunents. Application

Note 2 to section 3El.1 states that the acceptance of

2395 U.S. 752, 763 (1969).

SUnited States v. Sanders, 994 F.2d 200 (5th Cr.) (noting
that handcuffs limt, but do not prevent, an arrestee's ability
to reach surroundi ng objects), cert. denied, 114 S.C. 408 & 114
S.Ct. 608 (1993).




responsibility adjustnment "is not intended to apply to a def endant
who puts the governnent to its burden of proof at trial by denying
the essential factual elenents of guilt, is convicted, and only
then admts guilt and expresses renorse."*? Mor eover, we have
upheld a denial of this adjustnent when the record contains, as
here, no statenent of renorse or contrition by the defendant.®> The
trial court did not err in refusing to grant this offense |eve

reducti on.

Finally, Helnstetter contends that the sentencing judge erred
in failing to assign adequate reasons for the upward departure.
Al beit Spartan, the record contains reasons sufficient to support
the 14-nonth wupward departure. The court reflected upon
Hel nstetter's prior record with weapon and drug offenses and then
focused on the specific weapon involved, a sem automatic pisto
wth a large magazine capacity which falls within a class of
weapons appropriately deened paramlitary in style and operation.®
The possession of this type weapon by a felon with an extensive

crimnal history of drug and weapons vi ol ati ons supports the upward

“U.S.S.G 8§ 3El.1 cnt. n.2 (1994). See United States v.
Mal donado, 42 F.3d 906 (5th G r. 1995) (uphol ding denial of
acceptance of responsibility adjustnent when defendant went to
trial to challenge admssibility of evidence, but otherw se
adm tted possession of it).

SUnited States v. Nevarez-Arreola, 885 F.2d 243 (5th Gr.
1989) .

6See United States v. Medina-Gutierrez, 980 F.2d 980 (5th
Cr. 1992) (finding sem automati c handguns to be mlitary-type
weapons) .



departure herein.’

The conviction and sentence are AFFI RVED

‘See United States v. Robinson, 898 F.2d 1111, 1118 (6th
Cir. 1990) ("W believe that the district court may take into
account the nature of the firearm whether it is automatic and
intended to be used in the drug trade."); United States v.
Thomas, 914 F.2d 139 (8th Cr. 1990) (uphol ding upward departure
based on dangerousness of weapon coupled with fact that firearns
were | oaded and the assaultive nature of past offense); United
States v. Tyler, 7 F.3d 228, 1993 W. 385135 (4th Cr. 1993)
(unpubl i shed), cert. denied, 114 S.C. 980 (1994);
Medi na- Gutierrez (noting that sem automati ¢ handguns are
mlitary-type weapons warranting upward departure under section
2K2.2 cnt. n.2 (now basically section 2K2.1 cnt. n.16)).
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