UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 94-30398
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS

HEATH SI NGLETCN,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

(March 22, 1995)
Bef ore GARWOOD, HI G3 NBOTHAM and DAVI S, Circuit Judges.
DAVIS, G rcuit Judge:

Heath A. Singleton pleaded guilty to a three-count indictnent
charging himw th conspiracy to commt carjacking, carjacking, and
use of a firearmduring and in relation to a crine of violence, in
violation of 18 U. S.C. 88 371, 2119 and 924(c), respectively. He
now appeals both the five year consecutive sentence he received
under 8 924(c) and the life sentence he received on the carjacking
count. We affirm

| .
On Novenber 15, 1992, Heath Singleton, his brother, his

girlfriend, and Douglas J. Al eman conspired to steal a car and use



it to commt other robberies.! The four conspirators found WIIiam
Mul l ers sitting in his car in a parking | ot and chose himas their
victim Shortly after Aleman hijacked Millers at gunpoint,
Singleton joined Aleman in Miullers' vehicle. They drove to a bank

and forced Millers to withdraw noney from an automatic teller

machi ne. Aleman urinated on Millers while he nade the cash
w thdrawal . Singleton and Al eman forced Miull ers back into his car
and they drove off, leaving the other two conspirators behind.

Aleman and Singleton drove to the Punmpkin Center exit off
Interstate 12, where they forced Mullers fromthe car to an area
near the shoulder of the exit ranp. Al eman again urinated on
Mul  ers and shot himthree tinmes in the back of the head. Al enan
continued to pull the trigger until the gun was enpty. Usi ng
anot her gun, Singleton then shot Mullers in the back. Al eman took
Singleton's gun and continued to shoot Miullers until the gun was
enpty. Muillers prayed al oud until he slipped i nto unconsci ousness.
Singleton and Aleman left Miullers lying in a ditch off the exit
ranp, where he was | ater found, dead.

Singleton entered his guilty pleas in April 1994. During the
pl ea hearing, the district court called to Singleton's attention
that the statutory maxi numpenalty on the carjacking count was life
i nprisonnment. The court then explicitly warned Singleton that the

court was strongly inclined to inpose that sentence. Si ngl eton

Al t hough the facts of Singleton's offense are al ready set out
in his prior appeal, United States v. Singleton, 16 F. 3d 1419 (5th
Cr. 1994), we include an abbreviated version here because it is
necessary to the issues addressed bel ow.
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informed the court that he understood this possibility.

The presentence investigative report (PSR) identified
Singleton's base offense |level for the carjacking and conspiracy
counts as twenty. US S G 88 2B3.1 and 2X1.1(a). The PSR
suggested a 7-point upward adjustnent for discharge of a firearam
8§ 2B3.1(b)(2)(A), a 4-point upward adj ustnent for permanent or life
threatening injury, 8 2B3.1(b)(3)(C, a 4-point upward adjustnent
for abduction of the victim 8 2B3.1(b)(4)(A), and a 3-point
downwar d adj ust ment for acceptance of responsibility, 8 3E1.1. The
PSR assigned a crimnal history category of IIl. After adjusting
the sentencing range downward 60 nonths under § 2K2.4, the PSR
arrived at a final guideline range of 108-150 nonths, to be
followed by a mandatory five year consecutive sentence on the
firearnms count.

The PSR recommended that the sentencing court depart fromthe
carjacking guideline range because it did not take into
consideration the killing of Mullers. The PSR suggested that the
nature of the offense justified using the statutory maxinmum
sentence and the correspondi ng base offense |evel, 43. The PSR
agai n reduced for acceptance of responsibility,? | eaving Singleton
with an offense | evel of 40 and a sentenci ng range of 360 nonths to
life. Because of his youth, nental state and acceptance of
responsibility, the PSR suggested that the court sentence Singleton

at the lower end of that range. Singleton did not nmake any

2This reduction belies Singleton's argunent that his life
sentence is inconsistent with a reduction for acceptance of
responsibility.



obj ections to the PSR

One week before the sentencing hearing, the governnent filed
a notion urging the district court to depart upward, arguing that
the guidelines allowed a departure for the death of Millers, 8§
5K2.1, and for the unusually heinous, cruel or degradi ng nature of
the crime, 8 5K2.8. Singleton did not oppose this notion.

At the sentencing hearing in June 1994, the district court
informed Singleton that it did indeed propose to depart upward and
invited Singleton's attorney to dispute this departure. The court
explicitly asked whether Singleton had been given adequate notice
to have an opportunity to be heard on the departure. Singleton's
attorney told the court that she had adequate notice and said
not hi ng about the propriety of an upward departure.

The court sentenced Singleton to life inprisonnent on the
carjacking court, five concurrent years on the conspiracy count and
five consecutive years on the firearns count. The court expl ai ned
that it was departing upward because the carjacking guideline did
not take into account the nurder of the victimor the especially
hei nous circunstances of the crine. The court stated that the
conpar abl e puni shnent in a state court systemwoul d be executi on or
life inprisonnent.

.

For a nunmber of reasons, Singleton conplains that the district
court inproperly departed. Wiile it is not entirely clear, it
appears that Singleton contends both that the departure itself was

an error and that the extent of the departure was unreasonabl e.



A district court may depart upward if it finds that there is
an aggravating circunstance that was not adequately taken into
consideration by the guidelines. 18 U.S.C. 8§ 3553(b); United
States v. Ashburn, 38 F.3d 803, 807 (5th Gr. 1994) (en banc),
petition for cert. filed, No. 94-8084 (U.S. Feb. 13, 1995). W
w il affirman upward departure fromthe guidelines if the district
court provides acceptable reasons for its departure and the
departure is reasonable. |d.

Odinarily, we reviewthe district court's decision to depart
upward for abuse of discretion. 1d. However, because Singleton
did not object to the departure, we review only for plain error.
Under this standard, we wll correct an error only when (1) the
error is clear or obvious under current law, and (2) the error
affects the defendant's substantial rights. United States .
Cal verley, 37 F.3d 160, 162-64 (5th Cr. 1994) (en banc), cert.
denied, No. 94-7792, 1995 W 36679 (U. S. Feb 27, 1995) (citing
United States v. dano, . US 113 S. C. 1770, 1777-79,
123 L. Ed. 2d 508 (1993)). I f these requirenments are net, this
Court will only exercise its discretion to grant relief if the
error seriously affects the fairness, integrity, or public
reputation of judicial proceedings. |d. at 164.

A. Propriety of departure

Singleton first argues that the district court erred in
finding that his guideline range did not take i nto account Mil |l ers'
mur der . Singleton contends that the upward adjustnents to his

original offense level were based on the dangerousness of his



conduct, making a further departure i nappropriate. This contention
IS spurious. The adjustnents for discharging a firearm and
abducting the victimin no way contenplate an intentional killing.
Additionally, this Court has previously held that the enhancenent
for risk of serious bodily injury does not preclude a sentencing
court fromdeparting upward for the death of the victim United
States v. Billingsley, 978 F.2d 861, 865-66 (5th Cr. 1992), cert.
denied, 113 S. . 1661 (1993).

Singleton also clains that he did not deserve the upward
departure for especially heinous, cruel or degrading conduct.
Singleton contends that the fact that Miullers prayed during his
ordeal is of no nonent and that "[a]lthough M. Al eman nmay have
been deserving, M. Singleton did nothing to warrant this

departure," apparently referring to the fact that Singleton hinself
did not urinate on Miullers but nerely stood by as Aleman did

However, the district court did not err by including these
occurrences in its decision that the circunstances of the crine
were especially cruel or degrading. See United States v. Lara, 975
F.2d 1120, 1126-27 (5th Cr. 1992) (although defendant's partner
was the one who actually fired the weapon, no error for court to
consider this conduct grounds to depart upward for discharge of a
firearm. G ven the circunstances of this crinme, the court's
decision to depart upward for the heinous circunstances of the
crime was not error.

B. Reasonabl eness of departure

Singleton conplains that the district court did not give



reasons for the extent of its departure. Singleton recognizes that
the Fifth Grcuit does not usually require a sentencing court to
explain the extent of a departure, United States v. More, 997 F. 2d
30, 36 & n.10 (5th Cr.), cert. denied, 114 S.C. 647 (1993), but
he argues that the court in United States v. Landry, 903 F.2d 334
(5th Cr. 1990) did require such an explanation. However, in
Landry we held that the district court erred by not explaining why
it chose to depart above the maxi num guideline sentence the
defendant could have received had he been convicted of the
aggravating conduct. I1d. at 340-41. In contrast, Singleton's life
sentence is wthin the sentencing guideline range for nurder. 8§
2A1.1. For this reason, it is not at all clear that Singleton's
sentencing court was obligated to explain the degree of its
departure. Additionally, even if the preferred course would be to
explain exceptionally |arge departures, we are satisfied that the
court gave adequate reasons. The court thoroughly expl ai ned why it
believed that this crinme was one of the worst it had ever seen. W
doubt that it need have done nore.

Singleton next maintains that the district court departed on
the basis that he had nurdered Millers wthout sufficiently
considering his nental state. Singleton points to 8 5K2.1, which
states that:

Loss of life does not automatically suggest a sentence at or

near the statutory maxi num The sentencing judge nust give

considerationto matters that woul d normal Iy di stingui sh anong
| evel s of hom cide, such as the defendant's state of m nd and

t he degree of planning and preparation . . . The extent of the

i ncrease shoul d depend on t he danger ousness of the defendant's

conduct [and] the extent to which death or serious injury was
i ntended or knowi ngly risked .



Singleton argues that the court did not consider his assertions
that he acconpanied Aleman during the carjacking in order to
prevent harmto Mullers, that he thought Miull ers woul d not be shot,
that he obeyed Aleman's order to shoot Millers because he was
afraid that otherw se Al eman woul d shoot him and that there is no
proof that his shot actually hit Millers.

However, the district court clearly did consider Singleton's
state of mnd. At sentencing, the court stated that Singleton had
passed up opportunities to withdraw fromthe crine, that he nade
the decision to get into the car with Al eman, that he shot the
victim that he stood by and watched Al eman shoot him and that he
"must have realized [what] was going to be the ultimate end to al
of this." Gven its enphasis on these findings, the court was
obvi ously convinced that Singleton was sufficiently culpable to
sentence himat the statutory nmaxi num The fact that the court did
not utter the phrase "state of m nd" does not nean that the court
did not give the consideration required by 8§ 5K2.1

To the extent that Singleton neans to disagree wth the
district court's inplicit factual conclusion that Singleton had the
requi site nental state to have commtted nurder, rather than a
| esser degree of homcide, we also find no error. The court's
findings are firmy based on facts in the uncontested PSR and the
Factual Basis that Singleton signed in concert with his guilty
pl ea. These findings are not plainly erroneous.

Singleton maintains that the extent of the departure was



unwarranted for several additional reasons.® W have recognized
t hat :

[ r] easonabl eness of |l ength of departure is quintessentially a
judgnent call. District courts are in the front |ines [and]
the dynam cs of the situation may be difficult to gauge from
the antiseptic nature of a sterile paper record. Therefore,

appellate review nust occur with full awareness of, and
respect for, the trier's superior "feel" for the case. W
will not lightly disturb . . . decisions inplicating degrees

of departure.

Lara, 975 F.2d at 1125 (internal citation omtted). Even when a
def endant contenporaneously objects, this Court gives a great
degree of deference to an upward departure. United States v. Lee,
989 F.2d 180, 187 n.7 (5th Gr. 1993). Here, the district court's
departure is within the statutory maxi mnum sentence for carjacking
involving the death of the victim 18 U S.C. 8§ 2119(3) (statutory
maxi mum is life). The court gave two nonths' notice that it
intended to depart upward to the statutory nmaxi mum and invited
Singleton's attorney to dispute the departure at sentencing. Cf

Landry, 334 F.2d at 341 n.6 (absence of notice contributed to
hol ding departure unreasonable, because defendant had no
opportunity to offer gui dance on extent of departure). The court's

sentence, though tough, was not wunfair given the particularly

3Singl eton particularly enphasizes that his brother and his

girlfriend received nmuch |esser sentences. However, Singleton
fails to take into account that neither his brother nor his
girlfriend were present during the killing of Mullers. Thus, it is

particularly inappropriate to gauge the reasonableness of his
sentence by their sentences.

Si ngl eton al so argues that because his pl ea agreenent provi ded
that he would plead guilty to a state charge of mansl aughter and
the maxi num state sentence for manslaughter is less than life, the
court violated his plea agreenent by sentencing himto life. This
argunent is neritless.



egregious facts of this case and was consistent with 5K2.1's
direction that "the extent of the increase should depend on the
danger ousness of the defendant's conduct [and] the extent to which
death or serious bodily injury was intended or know ngly risked."
G ven these circunstances, Singleton has certainly not shown that
the court commtted plain error in arriving at his sentence.

L1l

Singl eton al so argues that the Fifth Anmendnent doubl e j eopardy
cl ause prohibits a conviction and consecuti ve 60-nonth sentence for
the use of a firearm (8 924(c)) when the underlying offense is
carjacking (8 2119). However, as Singleton acknow edges, this
Court already carefully decided this issue against him in his
earlier appeal. Singleton, 16 F.3d at 1429. Singleton argues that
the Court's double jeopardy analysis was inconsistent with United
States v. Dixon, = US | 113 S. C. 2849 (1993). However,
because our earlier decision took Dixon into account, this point
was at least inplicitly resolved adversely to Singleton once
before. 16 F.3d at 1422 n. 10. Under the | aw of the case doctri ne,
we Wil not revisit this issue. Conway v. Chem cal Leanman Tank
Lines, Inc., 644 F.2d 1059 (5th GCr. 1981).

Singleton repeatedly asserts that this issue is deserving of
reconsideration by the Court sitting en banc. However, if
Si ngl eton wi shes en banc rehearing, he nust followthe requirenents
set out in 5th Gr. R 35.

For the reasons discussed above, Singleton's conviction and

sent ence are AFFI RVED
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