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HARLI NGTON WOOD, JR., G rcuit Judge:

Jack R Salley, individually and on behalf of his mnor
daughter, Margaret Danielle Salley ("Danielle"); Margaret R
Salley;! and Danielle ("the Salleys") appeal the decision of the
district court. The district court rejected the Salleys' clains
for residential placenment for Danielle, conpensatory danages,
punitive damages, and attorneys' fees, but found that the
def endants, St. Tammany Pari sh School Board and Carole Smth ("St.
Tammany"), had commtted certain procedural violations of the

| ndi vidual s with Disabilities Education Act ("IDEA " or "the Act"),

“Circuit Judge of the Seventh Circuit, sitting by
desi gnati on.

IMs. Salley died in May 1993. M. Salley was subsequently
nanmed the succession's representative in this suit.

1



20 U S.C 8§ 1400, et seq. The district court further found

however, that the violations commtted by St. Tanmany did not
negatively affect the actions taken by the Salleys regarding
Dani el | e' s education. Accordingly, the district court awarded only
nom nal damages to the Salleys. St. Tammany appeal s the deci sion
of the district court to the extent that it found St. Tanmany
liable for conmtting procedural violations of the Act.

| . BACKGROUND
W need not re-state the factual background and procedura

history of this case in detail here as it was well-docunented by
the district court inits two opinions. See Salley v. St. Tammany
Parish Sch. Bd., No. 92-1937, 1993 W 386299 (E.D.La. Sept. 20,
1993); Salley v. St. Tammany Parish Sch. Bd., No. 92-1937, 1994 W
148721 (E.D.La. Apr. 18, 1994). |In sumary, the Salleys noved to
Loui siana from Pennsylvania in April or May of 1985, when Danielle
was in the fourth grade. The Salleys enrolled Danielle in Carolyn
Par k El enentary School ("Carolyn Park"), a public school |ocated in
St. Tammany Parish, on May 8, 1985. Danielle had been receiving
speci al educational services in Pennsylvania pursuant to an
i ndi vidualized education program ("IEP') during the three years
i medi ately prior to noving to Louisiana. Upon enrolling Danielle
in Carolyn Park, Ms. Salley provided copies of Danielle's records,
i ncluding her |EFP s; Ms. Salley also orally infornmed school

officials that Danielle had been diagnosed as | earning disabled.
Pendi ng an eval uation, Danielle was placed in a regular classroom

setting for the remaini ng fourteen days of the 1984-85 school year.



St. Tammany | ater returned Danielle' s Pennsyl vania school records
to the Salleys w thout exam ning them

The Salleys were not provided with notice of their rights
under | DEA or Louisiana law, and no further action was taken
regardi ng Danielle's educational status during the summer of 1985.
The Sal | eys then renoved Dani el |l e and her siblings fromSt. Tammany
and enrolled them in Qur Lady of Lourdes Catholic School
("Lourdes"), a private school. Danielle conpleted the fifth grade
and a portion of the sixth grade at Lourdes, but she showed no real
progress and her conduct deteriorated.

In the fall of 1986, the Salleys re-enrolled Danielle in the
St. Tammany public school system At this time, the Salleys
i nformed the school counselor that Danielle had been experiencing
difficulty in a regular school environnent. The Salleys again
provided St. Tanmany wit h copi es of Danielle's educational records,
but the Salleys were still not provided with witten notification
of their rights under federal and state law. In lieu of formally
evaluating Danielle or preparing an |IEP for her, St. Tammany
instead devel oped an informal educational plan to acconmodate
Dani el | e. Danielle's teachers were aware of Danielle's
difficulties and the Salleys fully consented in the fornul ati on of
the informal plan. Under this arrangenent, Danielle fulfilled the
requi renents of the sixth and seventh grades, and she began the
eighth grade. She scored well on standardized tests during this
period, but Danielle' s overall classroomwork suffered due to her

behavi oral problens and poor study habits.



Dani el l e's probl ens continued and she was eventual ly admtted
to the psychiatric unit at DePaul Northshore Hospital in Septenber
1988. Danielle was evaluated at this tine and it was determ ned
that she qualified for Louisiana' s hospital/honebound progrant as
she had been admtted to DePaul Hospital. It was al so determ ned,
however, that Danielle was not suffering froma | earning disorder.
Al t hough Danielle denonstrated little academ c progress while at
DePaul Hospital, she was able to satisfy the requirenents of the
ei ghth grade. Danielle was discharged from DePaul Hospital in the
sumer of 1989, after the Salleys were fully infornmed of their
right under state and federal law to have Danielle formally
evaluated to determne her eligibility for special educational
services.?

The Salleys enrolled Danielle in another private school, St.
Schol astic Acadeny, in the fall of 1989, but she was re-admtted to
DePaul Hospital in January 1990, after she devel oped a substance
abuse problem and fail ed several courses. Danielle conpleted the
ninth grade in DePaul Hospital as a hospital/honebound patient.
After Danielle was di scharged fromDePaul Hospital in the sunmer of

1990, the Salleys sought to re-enroll Danielle in the St. Tanmany

2Loui si ana' s hospital/homebound programallows children to
recei ve special educational services while they are hospitalized
or confined to their hones because of health or enotional
problenms. See La. Bulletin 1706 § 449.

SFromthis point on, the Salleys do not deny that they were
informed of their rights under state and federal |aw at every
appropriate juncture in Danielle's educational history—the
district court docunented at | east seven occasi ons when the
Sall eys were presented with formal, witten notification of their
rights.



public school system

St. Tammany school officials screened Danielle prior to the
school year and determ ned that she did not qualify for specia
educati onal services. The Salleys were then infornmed of their
right to request a formal evaluation. I nstead of requesting a
formal evaluation, the Salleys instead approached a school
psychol ogi st and expressed their concern regarding Danielle's
ability to handle a regular curriculum Danielle attended
approximately three days of classes at St. Tammany before an
interim | EP conference was held on August 28, 1990. The Sall eys
di sagreed with the interim |IEP proposed by St. Tammany because
Danielle was to receive instruction in a conmon resource roomw th
ot her children. The Sall eys instead demanded resi dential placenent
for Danielle pending a full evaluation. St. Tammany rejected this
proposal and the Salleys wthheld their consent for a full
eval uati on of Danielle.

Due to her continuing difficulties, Danielle was again
admtted to DePaul Hospital in Septenber 1990. On Cctober 6, 1990,
the Sal |l eys exercised their right to request a due process hearing
to review Danielle' s educational placenent. In January 1991, while
t he due process hearing was pending, the Salleys sent Danielle to
the Darrow School, a residential facility in New York. Bef ore
Danielle was able to conplete her first senester at the Darrow
School, she was again admtted to DePaul Hospital on May 17, 1991.
The Salleys re-enrolled Danielle in the Darrow School in the fal

of 1991, but then transferred her to the Meeting H gh School in New



Hanpshire, another private residential facility, that sanme fall
Dani el | e eventual | y graduated fromMeeting H gh School in Decenber,
1993.

This matter was initially heard before a due process hearing
of ficer pursuant to the Sall eys' request of October 6, 1990. After
two days of testinony, the hearing officer recessed the hearing so
that a formal eval uation of Danielle could be conducted. Prior to
the evaluation ordered by the hearing officer, Danielle had not
been formally eval uated since she had noved to Louisiana. Those
i nformal eval uations and screenings which had been conducted by
doctors at DePaul Hospital and by school officials at St. Tammany
prior to this tine had not resulted in Danielle being diagnosed as
| ear ni ng di sabl ed because she consistently tested at or above her
grade | evel.

After the evaluation, a formal | EP conference was held and St.
Tammany drafted a proposed I|EP. The Salleys rejected the proposed
| EP as it did not provide residential placenent for Danielle. The
hearing officer eventually denied the Salleys' request for
residential placenent for Danielle after concluding that St.
Tammany's proposed IEP net IDEA's requirenents and that the
proposed I EP was |less restrictive than the requested residential
pl acenment. The Sal | eys appeal ed the hearing officer's decisionto
a state level review panel. The review panel upheld the hearing
officer's conclusion that St. Tammany's proposed |EP was
appropriate and less restrictive than the residential placenent

sought by the Salleys. The Salleys then filed suit in district



court pursuant to IDEA s provision for judicial review 20 U S. C
8§ 1415(e)(2). The district court rejected nost of the Salleys'
clains, but found that St. Tammany had comm tted certai n procedural
violations of the Act. This appeal followed.
1. STANDARD COF REVI EW
The district court's decision that an IEP fulfills the
requi renents of IDEA is a m xed question of fact and | aw and, as
such, we subject this determnation to a de novo review.
Chri stopher M v. Corpus Christi Indep. Sch. Dist., 933 F.2d 1285,
1289 (5th Gr.1991) (citations omtted). |In this regard, we nust
remain m ndful of our proper role in this area:
Congress left the choice of educational policies and nethods
where it properly belongs—+n the hands of state and |oca
school officials. Qur task is not to second-guess state and
| ocal policy decisions; rather, it is the narrow one of
determ ning whether state and |ocal school officials have
conplied with the Act.
Daniel RR v. State Bd. of Educ., 874 F.2d 1036, 1048 (5th
Cir.1989). The district court's underlying factual findings are
subject to the clearly erroneous standard. Chri stopher M, 933
F.2d at 1289 (citation omtted).

For the reasons given below, we reverse in part and affirmin
part the district court's finding that St. Tanmmany commtted
certain procedural violations of | DEA;, we affirmthe finding that
Danielle was not harned as a result of the violation that did
occur. W affirmthe district court's determ nation that the | EP
proposed by St. Tammany was sufficient under IDEA. W also affirm

the district court's finding that the Salleys are not entitled to

an award of attorneys' fees.



I11. PROCEDURAL VI OLATI ONS

A. \Wet her Procedural Violations Cccurred

The district court found that St. Tanmany had committed the
foll ow ng procedural violations: (1) Danielle was not eval uated or
placed on an I|EP when she noved from Pennsylvania and first
enrolled at Carolyn Park Elenentary School in My 1985; (2)
Dani el | e was not eval uated by St. Tammany when she returned to the
public school systemduring the 1986-1987 school year; and (3) the
Sal l eys were not provided with witten notice of their rights under
| DEA by St. Tammany at a sufficiently early date. See Salley, 1993
WL 386299 at *7-*10. We find that the district court clearly erred
wWth respect to the first two findings, and we affirm the | ast
fi ndi ng.
1. May 1985

Turning first to the issue of Danielle's initial enroll nent
in My 1985, we take note of the district court's findings
regarding the tinme constraints facing St. Tammany: At the tine of
Danielle' s initial enrollnment at Carolyn Park, only fourteen school
days remained of the 1984-85 school year. Federal and state
regul ati ons, however, allow schools thirty days to hold a neeting
to develop an |EP once it is determ ned that a child needs speci al
educati on services. See 34 C F.R § 300.343(c); La. Bulletin
1508. The tinme constraints involved in this case were further
exacerbated by the fact that Pennsyl vania school officials did not
forward Danielle's official records until after the end of the

1984- 85 school year—-although Ms. Salley did provide St. Tanmany



with an unofficial copy of Danielle's records upon Danielle's
enrol | ment.

Then, before Danielle could be evaluated in the fall of 1985,
the Salleys unilaterally renoved Danielle from the public schoo
system severed all lines of communication with public school
officials, and enrolled Danielle in a private school for the 1985-
86 school year.* Under these circunstances, we cannot uphold the
finding that St. Tanmmany violated |IDEA by failing to evaluate
Dani ell e or place her on an | EP before the concl usion of the 1984-
85 school year.>®
2. Fall 1986

Second, we find that the district court clearly erred when it

found that St. Tanmany had procedurally violated | DEA by failing to

“'n light of the fact that the private school wherein the
Sall eys enrolled Danielle, Lourdes, offered no special education
services, the district court concluded that the Salleys may have
w thdrawn Danielle fromSt. Tanmany for the specific purpose of
avoiding a formal eval uation:

Considering Ms. Salley's concerns regarding the
devel opnent of an | EP programfor Danielle who was a
bright child, the decision to withdraw her fromthe
public school system during the sunmer of 1985, was
more |likely notivated by her concern that upon
eval uation, Danielle mght indeed be placed in [a
| earning disabilities] classroomat Carolyn Park
El ementary wth slow | earners.

1994 W 148721, at *5.

The district court cited Jackson v. Franklin County Sch.

Bd., 806 F.2d 623, 628 (5th G r.1986), in support of its holding
that the school district was obligated to either enroll Danielle
in a special educational curriculumor convene an | EP conference
before the end of the 1985-86 school year. 1993 W 386299, at *9
n. 71. Jackson is distinguishable, however, as in that case
"over a nonth of school still remained in the spring term" 806
F.2d at 628.



eval uate Dani el |l e when she returned to the public school systemin
the fall of 1986. Where, as here, a child is not currently
enrolled in special education,® Louisiana | aw does not require the
initiation of an individual evaluation unless a parent, the school
system or a hearing officer has requested such an eval uation. La.
Bulletin 1706 § 431(A). None of these parties requested an
eval uation in this case.

The district court found, noreover, that St. Tammany coul d not
be faulted for failing to request that Danielle be evaluated in the
fall of 1986: At this tinme, the bulk of credible evidence
i ndicated that Danielle was not |earning disabled under Louisiana
law. As the district court found, "[t] he resoundi ng opi nion of the
educati onal professionals rendering evaluation and/or diagnostic
services to Danielle up until this tine i.e., My 1990, was that
she was not |earning disabled within the neaning of Louisiana | aw
and thus did not qualify for special education or related
services." 1994 W 148721, at *15.

The district court further found that an educati onal strategy,
instead of a formal I|EP, was prepared for Danielle upon her
re-enrollment in the fall of 1986 at the direction of the Salleys

because the Salleys were loath to stigmatize Danielle.’” Al though

6As di scussed above, the district court found that Lourdes,
the private school where Danielle was enrolled prior to her
return to St. Tanmany, did not offer any special educational
services. 1994 W 148721, at *5.

The district court found:

Ms. Salley's close cooperation with [St. Tammuany]
to the end of accomodating Danielle in a regul ar
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Dani el l e's school perfornmance slipped during the period that this
informal arrangenent was in place, the district court nonethel ess
concluded that Danielle received adequate educational benefits

during this tine.8

classroomin conjunction with her |ater statenents
regardi ng placing a bright student such as Danielle in
[a |learning disabilities] classroomw th slow | earners,
have convinced the Court that fromthe outset Ms.
Salley was "anti-IEP," and thus, did not request a
formal educational evaluation of Danielle or an interim
IEP. It is this Court's opinion that even if
Danielle's teachers at Slidell Junior H gh had
recommended early on that she be fully eval uated and/ or
suggested an interimI|EP for Danielle, considering Ms.
Salley's m nd-set she woul d not have consented to such
an evaluation or an interimlEP

1994 WL 148721, at *10.
8As the district court found:

[ T] he uncontested fact that Danielle progressed from
the sixth to the eighth grade at Slidell Junior Hi gh
W th passing marks in conbination with the
psychoeducati onal eval uati on/ assessnent conducted by
Dr. Margaret Hagan in April of 1988 ... noting that
Dani el l e was functioning at or above grade level in
every subject, denonstrate that Danielle derived
educati onal benefits fromthe nodified regul ar
educati onal programi npl enented by the teachers and
school officials at Slidell Junior H gh in cooperation
wth Ms. Salley....

Dani el |l e's bel ow average but passing final
performance marks during the seventh grade at Sli del
Juni or H gh appeared to be due to a conbination of her
| ack of effort, refusal to turn in the required
assi gnnents, an "oppositional" conponent to her
personality quite possibly stemm ng from personal
probl ens at home with her parents, and not the result
of the allegedly inadequate educational program devi sed
by Slidell Junior H gh school officials/teachers in
cooperation with Ms. Salley.

1994 W 148721, at *8, *14.
11



3. Failure to Notify

W affirm the district court's finding that St. Tamany
vi ol ated the procedures of IDEA by failing to provide the Salleys
with formal notice of their rights under the Act in May 1985, W
reverse, however, the district court's finding that St. Tanmany
violated IDEA by failing to notify the Salleys of their rights when
Danielle re-enrolled in the fall of 1986.

Turning first to Danielle's initial enrollnent in May 1985,
we find that St. Tammany was required to notify the Sall eys of the
Act's protections under the facts of this case, even though there
was insufficient tine in which to prepare an IEP in My 1985.
"Surely parents should, and are expected to, vigilantly oversee
t hei r handi capped chil d's educati onal progress. However, under the
Act the burden rests squarely on the school or agency to safeguard
handi capped children's rights by informng their parents of those
rights.” Jackson v. Franklin County Sch. Bd., 806 F.2d 623, 629
(5th Cr.1986). Section 1415 states, in pertinent part, that a
state is required to provide

(C witten prior notice to the parents or guardi an of
the child whenever such agency or unit—

(i) proposes to initiate or change, or
(ii) refuses to initiate or change, the identification,
eval uation, or educational placenent of the child or the
provi sion of a free appropriate public education to the child;
(D) procedures designed to assure that the notice
required by clause (C) fully inforns the parents or guardian
., unless it clearly is not feasible to do so, of all the
procedures avail able pursuant to this section.

20 U.S.C. § 1415(b)(1)(O)-(D).
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In this case, Danielle had been diagnosed as |earning
di sabl ed and was receiving educational services in Pennsylvania
pursuant to an IEP imrediately prior to her enrollnment at Carolyn
Park in May 1985. Wiile this fact did not necessarily obligate St.
Tanmany to conti nue t hose services, St. Tammany's di sconti nuance of
those services did, at least, obligate St. Tammany to informthe
Salleys of their rights under IDEA.°® |In short, we agree with the
district court's holding that a state is obligated under IDEA to
follow the Act's procedural requirenents when a child has been
determned to be handi capped under another state's |aws, even
though that child has not been identified as |earning disabled
under the state's own laws. Qur holding is, however, limted to
situations such as this one, where a child has recently noved from
a state where he or she was receiving special educational services
pursuant to an | EP. In this situation, the second state nust
informthe parents or guardian of the child if that second state
proposes to change "the identification, evaluation, or educati onal
pl acenent of the child." 20 US C 8§ 1415(b)(1)(C. Noti ce of
such change is required even in situations where the child would

never have qualified for special educational services under the

°That there was insufficient time in which to evaluate or
prepare a new | EP for Danielle does not excuse St. Tammany. St
Tanmmany coul d have continued to provi de speci al educati onal
services to Danielle in conformty with her |ast Pennsylvania | EP
for the remai nder of the 1985-86 school year. Furthernore,
notice is required here as students in Louisiana nay receive
speci al educational services on an interimbasis where tine does
not permt an in-depth eval uation—but parental approval, and
hence notice, is required for the interimplacenent. See La.
Bulletin 1706 § 416.

13



second state's | aws.

We find, however, that Danielle's re-enrollnment in the fal
of 1986 did not obligate St. Tanmany to informthe Salleys of the
Act's protections. The procedural safeguards of 8§ 1415 are
designed to protect "children with disabilities and their parents
or guardians." 20 U S.C. 8§ 1415(a). The prelim nary eval uations
and screenings of Danielle that had been conducted i n Louisiana as
of the fall of 1986 did not reveal any evidence of a |earning
disability. Al though Danielle later required hospitalization, in
part because of enotional difficulties, and although Danielle was
| ater diagnosed as suffering from dyslexia, the record indicates
that she was not suffering fromthese problens in the fall of 1986.
Furt hernore, when Danielle re-enrolled inthe fall of 1986, she had
nmost recently attended Lourdes, where there was no | EP i n pl ace and
where she did not recei ve special educational services. For these
reasons, the procedural protections provided by the Act did not
apply to her at this tine and St. Tanmany can not be faulted for
failing to foll ow those procedures.

As the issue is not properly before us, we express no opinion
regardi ng whet her St. Tammany may have violated its responsibility
to search for children suspected of being in need of specia
educational services in this case. See La. Bulletin 1706 88 411-
12.

We agree with the district court's conclusion that, under the
facts of this case, St. Tammany is liable for failing to provide

the Salleys with notice of IDEA s procedural safeguards when

14



Danielle was initially enrolled in My 1985; we reverse the
district court's finding that St. Tanmany is liable for failing to
notify the Salleys of their rights when Danielle was re-enrolled in
the fall of 1986.
B. Appropriate Renedy

Despite its findings regarding these procedural violations,
the district court awarded only nom nal danages to the Salleys
after concluding that the violations did not affect the Salleys
deci sions regarding the education of Danielle. The district court
reached this conclusion after first finding that the Salleys were
very famliar with the | EP process, as they had been exposed to it
on three previous occasions in Pennsylvania. The district court
further found that, despite their famliarity with the | EP process,
the Sal | eys did not request that Danielle be evaluated to determ ne
her eligibility for special educational services, nor did the
Sall eys request that an IEP or an interim | EP be prepared, once
they had noved to Louisiana and enrolled Danielle in Carolyn Park
El enentary School . Evidently, the Salleys did not want an |EP
prepared for Danielle because they were afraid of the inpact that
an | EP woul d have on Danielle's education. In Ms. Salley's own

wor ds: knew | EPs coul d be done, but to nme an | EP just neans
going in a classroom for |earning disabled kids. Usual Iy those
cl assroons are usually and honestly for slow kids.' " 1994 W
148721, at *5 (quoting the testinony of Ms. Salley).

Based upon these findings, which we do not find to be clearly

erroneous, we nust affirmthe conclusion of the district court that

15



the procedural violation commtted by St. Tanmany did not affect
the Sall ey's decisions regarding Danielle's education. Although
St. Tammany did not advise the Salleys of their right to have
Danielle formally evaluated at the tinme of her initial enroll nment
at Carolyn Park, the Salleys were already well aware of this right,
given their past experiences in Pennsylvani a. St. Tanmany's
procedural violations therefore can not be said to have harned
Danielle. The district court acted correctly when it awarded only
nom nal damages to the Salleys.
| V. SUFFI Cl ENCY OF THE PROPOSED | EP

In brief, |IDEA provides federal noney to states in order to
assist themin providing "a free appropriate public education” to
children with disabilities. 20 U.S.C. 8§ 1400(c). The federal
funding is conditioned upon a state's conpliance with the Act's
provisions. 20 U S.C. 8§ 1416. |In Board of Educ. v. Row ey, 458
UsS 176, 102 S.C. 3034, 73 L.Ed.2d 690 (1982), the Suprene Court
provided the follow ng two-part test to determ ne whether a state
has net the requirenents of IDEA: "First, has the State conplied
wth the procedures set forth in the Act? And second, is the
i ndi vidualized educational program devel oped through the Act's

procedures reasonably calculated to enable the child to receive

10Thi s conclusion is bolstered by the district court's
finding that the Salleys were later provided with witten
notification of their rights, on at | east seven occasions, but
that the Sall eys nonethel ess never requested that Danielle be
evaluated or that an | EP be prepared for her. 1994 W. 148721, at
*21. "[E]ven after having been thoroughly notified of their
rights, the Salleys chose to skirt the system and chart the
course of Danielle's educational history wthout taking advantage
of their rights.” 1d. at *109.

16



educati onal benefits?" 1d. at 206-07, 102 S.Ct. at 3051 (footnotes
omtted).

The Act seeks to ensure that each disabled child receives a
free appropriate public education by requiring the preparation of
an | EP. 20 U.S.C. § 1401(a)(18). The Act defines an |IEP as
fol |l ows:

The term "individualized education progranf neans a

witten statenment for each child with a disability devel oped
in any neeting by a representative of the |ocal educational

agency ..., the teacher, the parents or guardian of such
child, and, whenever appropriate, such child, which statenent
shal | include—

(A) a statenent of the present |evels of educationa
performance of such child,

(B) a statenent of annual goals, including short-term
i nstructional objectives,

(C) a statenent of the specific educational services to
be provided to such child, and the extent to which such child
will be able to participate in regular educational prograns,

(D) a statenent of the needed transition services for
students beginning no | ater than age 16 ... before the student
| eaves the school setting,

(E) the projected date for initiation and anticipated
duration of such services, and

(F) appropriate objective <criteria and evaluation
procedures and schedules for determning, on at |east an
annual basis, whether instructional objectives are being
achi eved. . ..

20 U.S.C. 8§ 1401(a)(20). The Supreme Court has hel d, however, that
the Act does not require a state to maxi m ze each disabled child's
educati onal potential. Row ey, 458 U.S. at 200, 102 S.Ct. at 3047-
48. Rather, the | EP need only be "reasonably cal cul ated to enabl e
the child to receive educational benefits."” 1d. at 207, 102 S.C
at 305 (footnote omtted).

17



Turning to the | EP proposed by St. Tammany, we agree with the
district court's finding that it satisfies the Act's requirenents.
The proposed | EP sought, in part, to provide: (1) individualized
instruction in problem areas, particularly witing; (2) oral,
untined testing; (3) academ c subjects one subject at a tinme, at
a pace set by Danielle; (4) an hour of individualized counseling
tw ce a week, as needed; and (5) enrollnent in a certain nunber of
regul ar classes with non-exceptional children. W have previously
hel d that the Act creates a presunption in favor of the educati onal
pl an established by the IEP and that the party attacking the |IEP
bears the burden of denonstrating its inappropriateness. See
Christopher M, 933 F.2d at 1290-91 (citations omtted). It is
evident that the Salleys have not carried their burden
here—especially in light of the Salleys' primary challenge to the
| EP.

The Salleys attenpt to argue that only an | EP which provi ded
for the residential placenent of Danielle could be viewed as
reasonably calculated to enable Danielle to receive educational
benefits. The district court found, however, that "many of
Danielle's difficulties stemfromher relationship with her famly
and that such matters are nore properly resol ved t hrough counsel i ng
rather than the renoval of the child fromthe household.” 1993 W
386299, at *11. Even if we were to assune arguendo that a

residential placenent coul d provide the best possi bl e education for

18



Danielle,* we would not necessarily be required to reject St.
Tanmany's proposed | EP. See Row ey, 458 U. S. at 200, 102 S.Ct. at
3047-48. Mboreover, our conclusion finds additional support in the
Act's requirenent that an | EP nust seek to educate a child in the
| east restrictive environnent. 20 U.S.C. § 1412(5);!? see al so La.
Bul letin 1706 § 448. The | EP proposed by St. Tammany, which woul d
have allowed Danielle to live at honme and attend sone regular
classes, is obviously less restrictive than the residential
pl acenment in New York and New Hanpshire sought by the Sall eys.
We accordingly affirmthe district court's finding that the
| EP proposed by St. Tammany passes nuster under | DEA
V. PREVAI LI NG PARTI ES
The Salleys also contest the district court's decision to
deny them attorneys' fees. The Act provides that "the court, in
its discretion, may award reasonabl e attorneys' fees as part of the

costs to the parents or guardian of a child or youth with a

UThis is an assunption which is not supported by the
record—banielle required readmttance to DePaul Northshore
Hospital, for exanple, before she could conplete even one
senester at the Darrow School

12Section 1412(5) requires participating states, in
pertinent part, to establish

procedures to assure that, to the nmaxi mum extent
appropriate, children with disabilities ... are
educated with children who are not disabled, and that
speci al cl asses, separate schooling, or other renoval
of children with disabilities fromthe regul ar

educati onal environnment occurs only when the nature or
severity of the disability is such that education in
regul ar classes with the use of supplenentary aids and
servi ces cannot be achieved satisfactorily.

20 U.S.C. § 1412(5)(B).
19



disability who 1is the prevailing party." 20 U S C 8
1415(e)(4)(B). The district court's decision regarding the award
of attorneys' fees under IDEAw | be overturned only for an abuse
of discretion. Fontenot v. Louisiana Bd. of Elenentary & Secondary
Ed., 835 F.2d 117, 120 (5th Cr.1988).

In the context of determ ning "prevailing party" status under
42 U.S.C. § 1988, the Suprene Court has stated that "a plaintiff
"prevails' when actual relief onthe nerits of his claimmaterially
alters the legal rel ationship between the parties by nodifying the
defendant's behavior in a way that directly benefits the
plaintiff." Farrar v. Hobby, --- US ----, ----, 113 S.Ct. 566,
573, 121 L.Ed.2d 494 (1992). In this case, the Salleys did not
obtain residential placenent for Danielle, which was their primary
obj ecti ve. The Salleys' sole victory in the district court—a
finding that St. Tanmmany had procedurally viol ated the Act—di d not
materially alter the legal relationship between parties, as
evidenced by the Salleys' receipt of only nomnal damages.
Daniell e was given a full evaluation as a result of the due process
hearing initiated by the Salleys, but this result could have been
obtained at any tinme and the Salleys were well aware of this fact.
Accordingly, we find that the district court did not abuse its
discretion when it denied the Salleys' request for an award of

attorney's fees.

13\W¢ have previously held that we may | ook to other fee
shifting statutes, such as 42 U S.C. § 1988, for guidance in
interpreting the neaning of "prevailing party." See, e.g.,
Angela L. v. Pasadena |Indep. Sch. Dist., 918 F.2d 1188, 1193 (5th
Cir.1990).
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VI . CONCLUSI ON
For the reasons set forth above, we REVERSE in part, and

AFFIRM in part, the decision of the district court.
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