UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30351

DAVI D S. HUGHES, Pl ai ntiff-Appellee,
Cr oss- Appel | ant ,

ver sus
| NTERNATI ONAL DI VI NG AND CONSULTI NG

SERVI CES, INC., ET AL., Def endant s- Appel | ant s,
Cross Appel | ees.

Appeals fromthe United States District Court
for the Eastern District of Loui siana

(Cct ober 17, 1995)

Before WENER and DAVIS, Circuit Judges, and VANCE,"~ District
Judge.

PER CURI AM

Appel l ants International D ving and Consul ting Services, Inc.
and David Maurice (ol ding, as representative of Certain
Underwiters of Lloyds of London and London & Hull Maritine
| nsurance Conpany Limted, Sphere Drake Insurance, Dai-Tokyo
| nsurance Conpany, Ccean Marine | nsurance Conpany, and Prudenti al

| nsurance Conpany (col l ectively "International") appeal froma jury

District Judge of the Eastern District of Louisiana,
sitting by designation.



verdict in favor of plaintiff-appellee David Hughes. Appellants
assert several errors on appeal. First, appellants contend that
the jury award of future wages was not based on conpetent evidence
and that the trial court erred in denying International's notion
for judgnent as a matter of |law on that issue. Appellants also
assert that the trial court erred by failing to instruct the jury
on piercing the corporate veil and on plaintiff's duty to mtigate
damages. Alternatively, appellants contend that the trial court
erred by failing to set aside or reduce the danage award for past
wages due to plaintiff's alleged failure to mtigate and because
t he past wage award was based on an expert opini on not supported by
t he evi dence. Finally, appellants seek a credit of $2,150 on any
damages awar ded based on a pretrial stipulation that they advanced
that amount to Hughes as part of their obligation to pay
mai nt enance and cure benefits. Plaintiff David Hughes cross-
appeal s asserting that the trial court erred by granting a new
trial on the issue of past wages and by setting aside the jury's
award for future nedi cal expenses, punitive damages, and attorneys'
fees. We have thoroughly reviewed the record in this matter. W
find no error in the trial court's rulings and, therefore, affirm

the judgnent entered in these proceedi ngs.

BACKGROUND
Davi d Hughes was fornerly enpl oyed by I nternational D ving and
Consulting Services as a commercial diver aboard its vessels. On

Decenber 29, 1990, after performng an 118-foot dive froma jack-up



bar ge, Hughes experienced nausea during his ascent and whil e he was
in a surface deconpression chanber. A supervisor attributed
plaintiff's nausea to oxygen sickness and altered the surface
deconpressi on schedul e for Hughes w thout consulting a physician.
Nevert hel ess, by the conpletion of his deconpression schedul e

Hughes's nausea had subsided, and he was able to shower, eat
dinner, and sleep wthout difficulty. The next day, Hughes
performed a second 118-foot dive. Upon ascending, however,
Hughes's entry into a deconpression chanber was delayed for a
period of six mnutes. Approximately 26 hours after conpleting the
second di ve, Hughes experienced nunbness in his right chin and | eft
foot. He notified his supervisor, who ordered Hughes to return to
t he deconpressi on chanber. When his condition did not inprove,
Hughes was brought shoreside and admtted to a nedical facility for
further exam nation and testing.

Hughes was ultimately examned by Dr. Keith Van Meter, his
treating physician and an expert in the field of hyperbaric and
diving nedicine, and by Dr. Thor Borreson, an expert in the field
of neur ol ogy. Initial tests reveal ed peripheral polyneuropathy
i nvol ving both legs. Dr. Borreson concluded that Hughes suffered
from a central spinal chord injury caused by deconpression
si ckness. Dr. Van Meter concurred in Borreson's diagnosis and
di squalified Hughes fromdiving indefinitely.

In May 1991, subsequent tests reveal ed that Hughes's central
spinal chord was nornal. Based on these tests, Dr. Borreson

revised his initial diagnosis and found that Hughes's neuropathy



was not caused by deconpression sickness. Dr. Van Meter, however,
continued to hold the opinion that Hughes's neuropat hy was causal | y
connected to deconpressi on sickness. Wil e Hughes's neuropathy did
not cause himany pain or restrict his physical activity, Dr. Van
Meter further believed that Hughes's condition coul d be susceptible
to reinjury or exacerbation if he returned to diving. Dr. Van
Meter thus advised Hughes and his enployer that plaintiff shoul d
not return to diving. Hughes received simlar advice from anot her
treating physician, Dr. Larry Wiss.

At trial, Hughes all eged that International violated the Jones
Act and general maritinme law by negligently failing to foll ow
recogni zed industry safeguards for divers and by failing to pay
mai nt enance and cure. Hughes further alleged that I|nternational
was therefore liable for past and future wage | osses arising from
his inability to return to his forner profession. The jury
rendered a verdict for Hughes in the amount of $300, 450 for past
and future wages, nedical expenses, physical pain and suffering,
ment al angui sh, and mai ntenance and cure. The jury also awarded
plaintiff punitive danages and attorneys' fees of $25,000 for
International's alleged failure to provide nmai ntenance and cure.

International filed a post-trial notion for judgnent as a
matter of law, a new trial, to alter or anend the judgnent, and
remttitur. Finding that International had paid Hughes's nedica
expenses, the trial court granted its notion for judgnent as a
matter of law on plaintiff's clainms for naintenance and cure

attorneys' fees, and punitive danages. The trial court further



concl uded that Hughes had failed to produce sufficient evidence to
support the jury award of $54,000 for past wages and granted a new
trial on that issue. The trial court denied appellants' notion on
the remaining issues. The second trial on past wages resulted in
an award of $35,132. The trial court subsequently entered judgment
in favor of Hughes and against International in the anmount of

$232, 132.

1. ANALYSI S

A. Expert Testi nobny

International contends that the jury award for future wages
was based on the inadm ssible expert testinony of Dr. Van Meter.
Prior to trial, International filed a nmotion in |imne to exclude
the testinmony of Dr. Van Meter as specul ative under Daubert v.
Merrell Dow Pharnmaceuticals, Inc., US| 113 S .Ct. 2786
2976 (1993). In connection with its notion, Internationa
requested a hearing to determne the admssibility of Van Meter's
expert testinony pursuant to Fed. R Civ. Pro. 104.! The tria
court denied International's request for a hearing and reserved
judgnent on the adm ssibility of Van Meter's testinony until the

time of trial.

! Fed. R Evid. Rule 104(c) provides as foll ows:

Hearings on the adm ssibility of confessions shall in all
cases be conducted out of the hearing of the jury.
Hearings on other prelimnary matters shall be so

conducted when the interests of justice require, or when
an accused is a witness and so requests.

5



At trial, Dr. Van Meter testified that deconpression sickness
is arisk coomonly associated with commercial diving and that the
neur opat hy suffered by Hughes coul d be rei njured or exacerbated by
anot her epi sode of deconpression sickness. Dr. Van Meter opined
that given the risk of deconpression sickness, Hughes was nedical |y
di sabled fromreturning to work as a commercial diver. On cross-
exam nation, Dr. Van Meter conceded that while "many physicians"
shared his view that neuropathy was susceptible to reinjury from
deconpressi on sickness, his opinions were not based on objective
scientific evidence such as publications or testing. |International
responded by reurging its notion to strike Dr. Van Meter's
testinony as specul ative. The trial court initially denied the
nmotion to strike. However, after two days of additional expert
testinony, the court reconsidered its ruling, ordered the portion
of Dr. Van Meter's testinony concerning reinjury stricken and
instructed the jury to disregard it.

I nternational argues that thetrial court commtted reversible
error by refusing to hold a Rule 104 hearing, by allowing Dr. Van
Meter to testify on the likelihood of reinjury if Hughes returned
to diving and by failing to imediately strike the testinony.
I nternational further asserts that the trial court's curative
instruction cane too late to offset the prejudice caused by the
adm ssion of Dr. Van Meter's testinony earlier in the trial. W
need not decide whether the trial court's failure to conduct a
pretrial hearing and to strike Dr. Van Meter's testinony

i medi ately was error because, if it were, it was harm ess. See



Wheat v. Phizer, Inc., 31 F.3d 340, 342 (5th Cr. 1994); see also
Pregeant v. Pan Anerican Wrld Airways, Inc., 762 F.2d 1245, 1248
(5th Cr. 1985)("Any error in the adm ssion of evidence will be
di sregarded unl ess the adm ssion affects the substantial rights of
the conplaining party."). There was substantial evidence,
i ndependent of Dr. Van Meter's testinony, to support plaintiff's
claimthat he is permanently disabled fromdiving. This evidence
is discussed below in connection with our review of the trial
court's denial of International's notion for judgnent as a matter

of law on the issue of future wages.

B. Fut ure WAges

W review the district court's denial of International's
motion for judgnent as a matter of |aw under the standard
enunci ated in Lavender v. Kurn, 352 U S. 521, 77 S.C. 457 (1957).
Under Lavender, judgnent as a matter of | aw on a Jones Act count is
appropriate only when there is a conplete absence of probative
facts supporting the nonnovant's position. Springborn v. Anerican
Comrerci al Barge Lines, 767 F.2d 89, 98 (5th Cr. 1985); Gaspard v.
Tayl or Diving & Sal vage Co., 649 F.2d 372, 373 n.2 (5th Cr. 1981);
Allen v. Seacoast Products, Inc., 623 F.2d 355, 360 (5th Gr.
1980); see al so Woden v. Mssouri Pacific R R, 862 F.2d 560 (5th
Cir. 1989) (application of standard i n FELA case). This standard is
hi ghly favorable to the plaintiff and requires that we validate the
jury verdict if at all possible. In making this determ nation, we

consider only conpetent evidence and, therefore, disregard that



portion of Dr. Van Meter's testinony that the trial court struck as
specul ati ve.

At trial, Hughes argued that he is permanently disabled from
di vi ng because deconpressi on sickness i s a hazard conmmonly faced by
di vers, and anot her bout of deconpression sickness could reinjure
or aggravate his neuropathy. On appeal, International does not
di spute that the evidence at trial established that deconpression
sickness is a hazard commonly faced by divers or that Hughes
suffers from neuropat hy. Nor does it contest plaintiff's claim
that there is a causal connection between deconpression sickness
and neuropathy. Rather, International asserts that the evidence at
trial was insufficient to support the inference that Hughes's
condi tion woul d be aggravated or reinjured if he were to contract
deconpression sickness in the future. W disagree.

Dr. Harold G nzburg, an expert for the plaintiff, specifically
testified that Hughes was disqualified from diving because his
neur opat hy was susceptible toreinjury if he returned to his forner
posi tion. I nternational contends that G nzburg's testinony is
irrel evant because hi s opi ni on was based on t he expert testinony of
Dr. Van Meter. However, in addition to relying on the testinony of
Dr. Van Meter, Dr. G nzburg stated that his opinion was based on a
review of the nedical literature, plaintiff's nedical record, his
experience, and the testinony of anot her expert Dr. Joseph Jackson.
There is nothing to indicate that Dr. G nzburg woul d have arrived
at a different opinion if he had not heard Dr. Van Meter's

t esti nony.



Nor do we think that Dr. G nzburg's opinion is inherently
untrustworthy or without scientific foundation. |ndeed, G nzburg's
expert opinion finds support in the testinony of defense expert Dr.
Mark Bradley, who opined that "sick nerves appear to be nore
suscepti bl e to deconpressi on sickness."” Wile International argues
that Dr. Bradley's statenent was nade i n reference to carpal tunnel
syndrone and does not apply to plaintiff's neuropathy, our review
of the record did not disclose such a qualification. The risk of
reinjury for divers wth neuropathy 1is also evident from
International's own hiring practices. Cerald Ashker, an
International representative, testified that Hughes was not
"hirable" in the face of a report from his treating physician
disqualifying him from diving due to the risk of reinjury for
neur opat hy. Cerald Asker's testinony was underscored by
International's safety manual, which prohibits a person wth
"significant central or peripheral nervous system disease"” from
returning to work as a diver.

In sum we find that the evidence of permanent disability in
this case easily surpasses "the conplete absence of probative
facts" standard applied in reviewing the sufficiency of evidence
for a Jones Act claim International has not challenged the
sufficiency of the evidence to support the neasure of danages
awarded for the disability. Accordingly, the trial court's deni al
of International's notion for judgnent as a matter of |aw on the

i ssue of future wages is affirned.



C. The Ofset Caim

I nt ernational contends that any danage award shoul d be reduced
by $2,500 because it advanced that anpunt to Hughes in 1991. In
support of its argunent, International relies on a stipulation
entered into by the parties prior to trial. In ruling on this
issue, the trial court refused to reduce the damage award because
the jury in the second trial was apprised of the stipul ated advance
in connection with its consideration of past wages. Specifically,
the trial court found that plaintiff's expert econom st had
deducted all inconme reported by Hughes on his 1991 W tax form and
there was no evi dence to suggest that the wage advance had not been
reported, or that it was not otherw se considered by plaintiff's
expert in estimating the anount of past wages owed. W agree.

The stipulation upon which International relies does not
provi de that any damage award wi || be reduced by $2,500. Nor did
the parties renove the issue of damages from the province of the
jury by stipulating that $2,500 was the total sum of past wages
owed to Hughes. See Jones v. Wal-Mart Stores, Inc., 870 F.2d 982,
985 (5th Cr. 1989). Rather, the stipulation nerely states that
I nt ernati onal advanced $2,500 to Hughes in 1991 as part of its
obligation to pay nmai ntenance and cure benefits. As such, it was
nothing nore than a convenient way for International to avoid
having to i ntroduce evi dence on t he anbunt of past wages previously
paid and to whi ch Hughes was not entitled. |ndeed, International
used the stipulation for its intended purpose by eliciting

testinony from Hughes during the second trial concerning the
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stipul at ed advance. Because the stipul ated advance was presented
to the jury for consideration in its determ nation of past wages,
we find no error in the trial court's decision not to reduce the

damage award by the stipul ated anount.

D. Remai ni ng | ssues

The remaining issues raised on appeal can be addressed
summarily. We find no error with the trial court's instructions to
the jury on mtigation of danages and piercing the corporate veil.
Further, we agree with the trial court's refusal to reduce or set
aside the jury award for past wages obtained by Hughes in the
second trial. For the reasons stated inits well-reasoned opinion,
we also agree wth the trial court's decision to grant
International's post-trial notion for a newtrial on the issue of
past wages and for remttitur on the i ssue of nmai ntenance and cure,

punitive damages, and attorneys' fees.
I11. CONCLUSI ON

For the foregoi ng reasons, the judgnent of the trial court is

AFFI RVED.
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