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Appeal from the United States District Court for the Eastern
District of Louisiana.

Before POLITZ, Chief Judge, EMLIO M GARZA and STEWART, Circuit
Judges.

EMLIOM GARZA, Crcuit Judge:

Peyton Place, Inc., appeals fromthe district court's deni al
of both its notion for relief from judgnent, see Fed.R Cv.P.
60(b), and its notion for a newtrial, see Fed. R Cv.P. 59(a). W
affirm

I

At the tinme of the events wunderlying this suit, Robert
CGuastella was President of Managenent Equities Corp. ("MEC'), now
known as 1-10, Inc., and a shareholder and enployee of Peyton
Place, Inc. ("Peyton Place"). MEC executed a prom ssory note in
t he amount of $600, 000 i n favor of Southern Savi ngs Bank (" Sout hern
Savings"). The $600, 000 note was secured by a nort gage encunberi ng
a hotel in New Ol eans, Louisiana. Omership of the hotel was

subsequently transferred to Peyton Place, which assuned the



i ndebt edness.

Several years after the hotel nobrtgage was executed, Robert
Cuastella obtained a | oan from Southern Savings in the anmount of
$114, 000, which was secured by a nortgage on his residence, 3721
Rue Chardonnay, in Metairie, Louisiana. Soon thereafter, Peyton
Pl ace executed a nobrtgage encunbering two units of Metairie
condom ni uns known as Peyton Pl ace Condom ni uns, both of which are
owned by Peyton Pl ace.

The Resol ution Trust Corporation ("RTC'), during the tine it
was the receiver for Southern Savings,! filed suit in state court
agai nst Peyton Place and [-10, seeking to foreclose on the
condom ni um nort gage. The RTC contended that the condom nium
nor t gage was executed as additional security for the $600, 000 not e,
which is past due. Peyton Place contends that the condom nium
nortgage was executed as additional security for the $114, 000
residential |oan.

The court presiding over the forecl osure proceedi ngs schedul ed
a sheriff's sale of the condom niuns. Before the sale could take
pl ace, however, Peyton Place filed a "Petition for |Issuance of an
I njunction to Arrest Sei zure and Sal e under Executory Process," and
the RTC renoved the matter to federal court.

At the federal district court's hearing on Peyton Place's

request for injunctive relief, Peyton Place submtted to the court

!Governnment Financial Services One Limted Partnership
("GFS") is currently the receiver for Southern Savings and has
been substituted as Plaintiff-Appellee for the purposes of this
appeal .



a photocopy of the condom nium nortgage that is on file in the
Jefferson Parish Mrtgage Ofice.? On its face, the nortgage
stipulates that it secures the $600, 000 prom ssory note assuned by
Peyton Pl ace. Peyton Place contended at the hearing that the
nort gage had been altered before it was filed, and call ed several
W tnesses to testify in support of its assertion.

The district court denied Peyton Place's request for
injunctive relief, concluding that Peyton Pl ace "had not sustai ned
their burden on the issue of fraud or |ack of authenticity so as to
justify setting aside a nortgage which on its face[ | appeared to
be duly prepared, executed, and recorded.” Peyton Place filed a
"Motion to Supplenment, for New Trial and/or for Relief from
Judgnent,"” in which it noved for a new trial under Rule 59 of the
Federal Rules of Civil Procedure or, in the alternative, relief
fromthe court's judgnment under Rul e 60(b) of the Federal Rules of
Procedure. Peyton Place filed three nenoranda in support of its
not i on.

Wth the notion, Peyton Place filed a "Menorandum i n Support
of Motion to Supplenent, for New Trial and/or for Relief from
Judgnent" (the "First Menorandunmt'), in which it stated that it had
obt ai ned three apprai sal sketches of 3721 Rue Chardonnay. Peyton

Pl ace argued that the court should reconsider its judgnent in |ight

2Peyton Place clains that it has not been able to find a
copy of the condomniumnortgage in its ow files. Robert
Cuastella testified at the hearing that he was present at the
signing, but that he did not receive a copy at that tine. He
further testified that he does not know if Peyton Place ever
recei ved a copy of the condom ni um nort gage.
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of the sketches.

Peyton Place later filed an "Ex Parte Mtion to File
Suppl enental Menorandum and Menorandum in Support” (the "Second
Menor andunt), in which it infornmed the court that it had obtained
a copy of a forbearance agreenent between Peyton Pl ace and Sout hern
Savings,® and that it had discovered that the first page of the
condom niumnortgage filed in the Jefferson Pari sh nortgage records
is a photocopy.* Peyton Place argued that its discovery of the
agreenent and m ssing nortgage page provided further reason for the
court to reconsider its judgnent.

Peyton Place then filed an "Ex Parte Mdtion to File Second
Suppl enental Menorandum i n Support of Mdtion for New Trial and/or
Relief from Judgnment and Menorandum in Support"” (the "Third
Menmor andunt), in which it stated that it had received a letter from
Oster & Wegener, Southern Savings' attorneys, and that Oster &
Wegener clainmed in the letter that all of the docunents in their
possession concerning the relevant |oans and nortgage had been

seized by the RTC before the trial. In its Third Menorandum

3In the forbearance agreenent, Southern Savings agrees to
forbear fromforeclosing on the hotel nortgage securing the
$600, 000 promi ssory in exchange for the assignnent of Peyton
Pl ace's proceeds froma contract that Peyton Place had entered
into wwth a third party. Peyton Place contends that the
f or bearance agreenent, which was executed slightly over a nonth
before the condom ni um nortgage, is evidence that the condom ni um
nort gage was not executed as security for the $600, 000 note.

“The front and back of the "first page" of the condom nium
nmortgage on file in the nortgage office are the first two pages
of the original nortgage, and both sides are photocopies. Both
sides of the "second page,” the third and fourth pages of the
original, are originals.



Peyton Place argued that the RTCs failure to produce these
docunents at trial provided additional grounds for the court to
reconsider its judgnent.

The district court denied Peyton Place's notion, concluding
that it "anmount[ed] to little nore than an attenpt to reargue its
case through a new attorney."®> Peyton Place appeals the district
court's denial, claimng that the court erred in holding that it
was not entitled to either a newtrial under Rule 59 or relief from
the court's judgnent under Rule 60(b).°®

|1
Under Federal Rule of G vil Procedure 60(b), a court may
relieve a party from a final judgnent on the basis of newy

di scovered evidence, evidence of msconduct on the part of an

SPeyt on Pl ace obtai ned new counsel after the denial of its
request for injunctive relief.

5Qur casel aw provi des sone support for the contention that
nmoti ons brought under Rules 59 and 60(b) are mutually excl usive.
For exanple, we stated in Goodnman v. Lee, 988 F.2d 619 (5th
Cir.1993), that:

Recogni zi ng that Federal Rules of G vil Procedure 59
and 60 nmay be used to correct simlar errors, this
Circuit has established a bright line rule for

di stinguishing Rule 59 notions from Rule 60 notions.
If a notion is served within ten (10) days foll ow ng
the entry of judgnent and draws into the question the
correctness of the judgnent, it will be treated as a
Rul e 59 notion for purposes of determining the timng
of notices of appeal fromthe judgnent.

ld. at 623 n. 2; accord Prudential -Bache Sec., Inc. v.
Fitch, 966 F.2d 981, 984 (5th Cir.1992). Because the
district court considered both of Peyton Place's asserted
grounds for relief, and because neither the RTC nor GFS has
argued that we should not, we review both Peyton Pl ace's
Rul e 59 and Rule 60(b) clains.
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adverse party, or "any other reason justifying relief from the
operation of the judgnent."’” W wll reverse a district court's
denial of a Rule 60(b) notion only if the court abused its
di scretion. First Nationw de Bank v. Summer House Joi nt Venture,
902 F.2d 1197, 1200-01 (5th Cr.1990). W apply this deferentia
standard "to ensure that 60(b) notions do not underm ne the
requirenent of a tinely appeal." | d. " "[T]lo overturn the
district court's denial of [a] Rule 60(b) notion, it is not enough
that a grant of the nmotion mght have been permssible or
warranted; rather, the decision to deny the notion nust have been
sufficiently unwarranted as to anount to an abuse of discretion.'
" Lancaster v. Presley, 35 F.3d 229, 231 (5th Cr.1994) (quoting
Fackel man v. Bell, 564 F.2d 734, 736 (5th G r.1977)), cert. deni ed,
--- US ----, 115 S.C. 1380, 131 L.Ed.2d 233 (1995).
A
Peyton Pl ace contends that the district court's denial of its

Rul e 60(b) notion was erroneous in light of the newy discovered

'Rul e 60(b) provides that a court nay:

relieve a party ... froma final judgnent ... for the
follow ng reasons: (1) m stake, inadvertence,
surprise, or excusable neglect; (2) newy discovered
evi dence which by due diligence could not have been
di scovered in tinme to nove for a new trial under Rule
59(b); (3) fraud ..., m srepresentation, or other

m sconduct of an adverse party; (4) the judgnent is
void; (5) the judgnent has been satisfied, released,
or discharged, or a prior judgnment upon which it is
based has been reversed or otherw se vacated, or it is
no | onger equitable that the judgnment shoul d have
prospective application; or (6) any other reason
justifying relief fromthe operation of the judgnent.

Fed. R Cv.P. 60(b).



evi dence. Under Rule 60(b)(2),8 a court may relieve a party from
a final judgnent on the basis of "newy discovered evidence which
by due diligence could not have been di scovered intinme to nove for
a new trial under Rule 59(b)."® "To succeed on a notion brought
under 60(b)(2) based on newl y di scovered evidence, the novant nust
denonstrate (1) that it exercised due diligence in obtaining the
information and (2) "the evidence is material and controlling and
clearly woul d have produced a different result if presented before
the original judgnent.' " New Hanpshire Ins. Co. v. Martech USA,
Inc., 993 F.2d 1195, 1200-01 (5th Cr.1993) (footnote omtted)
(quoting Brown v. Petrolite Corp., 965 F.2d 38, 50 (5th

Cir.1992)).1° "The newly discovered evidence nust be in existence

8Al t hough Peyton Pl ace specifically refers only to
subsections (3) and (6) as bases for its Rule 60(b) notion, we
construe its argunent for Rule 60(b) relief on the basis of newy
di scovered evidence to be a clai munder subsection (2). See
Edward H. Bohlin Co. v. Banning Co., 6 F.3d 350, 356 (5th
Cir.1993) (stating that Rule 60(b) should be liberally construed
in order to do substantial justice).

°Rul e 59(b) provides that, under Rule 59, "[a] notion for a
new trial shall be served not later than 10 days after the entry
of the judgnent." Although Peyton Place filed a Rule 59 notion
for a newtrial along wwth its notion for relief fromjudgnent
under Rule 60(b), Peyton Place does not base its Rule 60(b)(2)
claimon evidence that it obtained within ten days after the
entry of judgnent. Ten days after entry of judgnent, Peyton
Place had only filed its First Menorandumin support of its Rule
59 notion. The First Menorandum nentions only the discovery of
t he apprai sal sketches, which have not been nentioned since. The
evi dence on which Peyton Pl ace bases its Rule 60(b)(2) notion was
presented in the Second Menorandum and Third Menorandum which
were filed nore than ten days after the entry of judgnent.

1°See Chilson v. Metropolitan Transit Auth., 796 F.2d 69, 72
(5th Gr.1986) (" "[T]he novant nust show that the evidence was
di scovered followng the trial, that he used due diligence to
di scover the evidence at the tinme of the trial, that the evidence
is not nerely cunul ative nor inpeaching, that it is material, and
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at the tinme of trial and not discovered until after trial."
Longden v. Sunderman, 979 F.2d 1095, 1102-03 (5th G r.1992).

In its Third Menorandum Peyton Place provided a "sumary of
t he new evi dence obtained by Peyton Place, Inc. since the trial,"
listing: (1) "The fact that the first page (front and back) of the
condom niumnortgage in the Jefferson Parish nortgage records is a
phot ocopy, while the last page is an original;" (2) "The
Assi gnnent of Proceeds of Contract in which Southern Savings agreed
to forbear from foreclosure over a nonth before the condom ni um
nort gage was, according to the R T.C./Southern Savi ngs, executed in
order to obtain forbearance;" and (3) "The response from Gster &
Wegener that the R T.C seized all of the Oster & Wegener files in
[ D] ecenber 1990 or January 1991, including the files relating to
the $114, 000 | oan and the condom ni um nortgage. "

Peyton Place all but concedes that the fact that the first
page of the condom nium nortgage in the Jefferson Parish nortgage
records is a photocopy is not newy di scovered evidence, stating in
its brief on appeal that "the physical evidence of alteration on
the first page of the nortgage is not newy discovered evidence,
but evidence that was already entered into evidence at trial."

Al t hough the fact that the first page of the recorded nortgage is

that a newtrial in which the evidence was introduced would
probably produce a different result.'” " (quoting Johnson Waste
Materials v. Marshall, 611 F.2d 593, 597 (5th G r.1980)).

1peyt on Pl ace did not include the appraisal sketches
di scussed in its First Menorandumin its Third Menorandum s |i st
of "evidence obtained since trial." Because Peyton Pl ace does
not nention the sketches in its brief on appeal, we do not
consider themas a basis for its 60(b)(2) claim
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a photocopy was not nentioned at trial, evidence at trial showed
t hat Peyton Place did have access to the docunent.?!? Peyton Pl ace
did not contend in its nenoranda in support of its Rule 60(b)(2)
motion or inits brief on appeal that it did not have access to the
docunent either before or during the trial. Therefore, we concl ude
that Peyton Place failed to denonstrate to the district court that
it could not have obtained the information before or during the
trial even if it had exercised due diligence. See Longden, 979
F.2d at 1103 (affirmng denial of Rule 60(b)(2) notion in part
because novant did not show due diligence).

Peyton Place contends on appeal that the "Assignnent of
Proceeds of Contract and the forbearance agreenent referred to in
it were not found until after the trial and judgnent." However, in
its Second Menorandum Peyton Place stated that it obtained a copy
of the assignnent of proceeds of <contract containing the
for bearance agreenent "from the records of Jefferson Parish."
Peyton Pl ace has never contended that it did not have access to
this docunent either before or during the trial. Therefore, we
conclude that Peyton Place failed to denonstrate to the district
court that it could not have obtained a copy of the contract and
agreenent contained therein before or during the trial even if it

had exercised due diligence. See id.

2\W\hen asked about the condonmi nium nortgage at trial, Robert
Quastella testified that he, Charles Kovacs, and Donald Cuastella
"went down to the Mortgage Ofice" and "[t]hat's when we found
it." Wen asked about the condom nium nortgage, Donald CGuastella
testified that: "l saw it across the river in the Mrtgage
Ofice [in Getna]."



Peyton Pl ace contends on appeal that: "The fact that the
Oster & Wegener files were seized by the R T.C. years before trial
was not discovered until after trial." However, in its Third
Menor andum Peyton Place describes how it obtained this
information, stating: "Peyton Place, Inc. served a subpoena duces
tecumon the law firmof Oster & Wgener for its files concerning
the $114,000 | oan from Sout hern Savings Bank to Robert Guastella
and for the "duplicate original' and other docunents relating to
the Peyton Place condom nium nortgage." In response to the
subpoena, Peyton Place notes, Oster & Wagener sent a letter
stating: " "In response to the Subpoena issued by you ... please
be advised that all of the docunents requested were seized by the
Resolution Trust Corporation in Decenber of 1990 or January
1991.... |If any of the alleged docunents exist, it would be in the
possession of the RT.C' " (ellipses in Third Menorandum.
Peyton Pl ace has never contended that it could not have obtained
this information either before or during the trial. Therefore, we
conclude that Peyton Place failed to denonstrate to the district
court that it could not have obtained the information before or
during the trial even if it had exercised due diligence, and hold
that the district court did not abuse its discretioninrefusingto
grant Peyton Place's Rule 60(b)(2) notion. See id.

B

Peyton Pl ace next contends that the district court's deni al

of its Rule 60(b) notion was erroneous in |ight of the evidence of

the RTC s m sconduct. Under Rule 60(b)(3), "A party making a Rule
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60(b) (3) notion must "establish by clear and convincing evidence
(1) that the adverse party engaged in fraud or other m sconduct and
(2) that this m sconduct prevented the noving party fromfully and
fairly presenting his case.'" " Washington v. Patlis, 916 F.2d
1036, 1039 (5th G r.1990) (quoting Montgonery v. Hall, 592 F.2d
278, 278-79 (5th Cir.1979)); accord Diaz v. Methodist Hosp., 46
F.3d 492, 496 (5th G r.1995). "The purpose of the rule is to
afford parties relief fromjudgnents which are unfairly obtained,
not those which may be factually incorrect.” D az, 46 F. 3d at 496;
accord Johnson v. O fshore Exploration, Inc., 845 F.2d 1347, 1359
(5th Gr.), cert. denied, 488 U S. 968, 109 S.C. 497, 102 L. Ed. 2d
533 (1988).

Peyton Place argues that the "R T.C.'s failure to produce
critical docunents is sufficient msconduct to require relief from
t he judgnment under Rule 60(b)(3)." Inits brief on appeal, Peyton
Place clains: (1) "The R T.C did not produce a single docunent

fromthe Oster & Wegener files,"” which it contends "nmust" contain

a copy of the condom nium nortgage, "likely" contain a duplicate
original of the nortgage, and "in all I|ikelihood" contain "sone
conmmuni cation or nmeno or notes ... concerning the purpose or intent

of the condom niumloan;" (2) "[T]he RT.C failed to produce the
Sout hern Savings condom nium file," speculating that "[s]urely,
there nust have been a copy of the condom nium nortgage in the
files of Southern Savings files [sic], or at |east one docunent
dealing with the condom niumnortgage;"” and (3) "The RT.C. failed

to produce or disclose the forbearance agreenent or the Assignnent
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of Proceeds of Contract referring to the forbearance agreenent,”
opining that "it is not credible" that Southern Savings and Gster
& Wegener's files did not contain a copy.

"Qur cases have held that a party may engage in rule 60(b)(3)
m sconduct if he fails to disclose evidence he knows about and the
production of such evidence was clearly called for "by any fair
readi ng' of the discovery order." Mont gonery, 592 F.2d at 279
(quoting Rozier v. Ford Mtor Co., 573 F.2d 1332, 1341 (5th
Cir.1978)). Even if we assune that Peyton Place clearly asked the
RTC for all the docunents on which it bases its Rule 60(b)(3)
claim?®® Peyton Pl ace did not provide the district court with "cl ear
and convincing evidence" that the RTC engaged in any m sconduct
concerni ng those docunents because it did not show by clear and
convi nci ng evidence that the RTC has ever had the docunents inits
possession. As support for its claim Peyton Place relied solely
onthe letter it received fromGster & Wegener, which nerely states
that all docunents concerni ng Sout hern Savings that were in the | aw
firms possession were seized by the RTC and that "[i]f any of the
al | eged docunents exists, it wuld be in the possession of the
R T.C." Because Peyton Place did not provide the district court
with clear and convi nci ng evi dence that any of these docunents have

ever been in the RTC s possession, its Rule 60(b)(3) claimwth

13\WW note that Robert CGuastella did not testify that Peyton
Pl ace subpoenaed Oster & Wegener's files; indeed, Peyton Place
contends on appeal that it did not |learn that the RTC had seized
those files until after the district court entered its judgnent.
See Montgonery, 592 F.2d at 279 (rejecting 60(b)(3) claimbecause
di scovery order could not fairly be read to require disclosure of
evi dence) .
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respect to the docunents fails. Conpare Rozier, 573 F.2d at 1341-
42 (reversing district court's denial of appellant's Rule 60(b)(3)
claim based on affidavit showi ng that appellee knew that it had
request ed docunent in its possession but failed to produce it).
Even if Peyton Place had shown that the RTC possessed an
original duplicate of the nortgage, a photocopy of the nortgage, or
any other docunent it hypothesizes m ght have been seized by the
RTC, Peyton Place did not provide the district court wwth cl ear and
convi nci ng evidence that the RTC s failure to produce any of these
docunents prevented it fromfully and fairly presenting its case.
See Washington, 916 F.2d at 1039 (requiring that novant support
Rul e 60(b)(3) notion based on m sconduct with clear and convi nci ng
evi dence that m sconduct prevented novant from fully and fairly
presenting its case). Peyton Place can only speculate that an
original duplicate or additional copy of the nortgage woul d have
supported its clains. Simlarly, it can only suggest that any
comuni cation, neno, or notes regarding the purpose or intent of
the condom nium | oan that m ght have been in the RTC s possession
woul d bol ster its argunent. Peyton Place can establish by clear
and convi nci ng evi dence the contents of the forbearance agreenent,
but it cannot argue that the RTC s failure to produce this docunent
prevented Peyton Place fromfully and fairly presenting its case
because this docunent was avail able to Peyton Place at trial. See
supra part Il1.A; see also Diaz, 46 F.3d at 497 (affirmng Rule
60(b) (3) denial because appellant had "independent access" to

information all egedly withheld fromher, information was not "under
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the exclusive control of the Appellees,” and it was "likely that a
more focused effort by Appellant could have uncovered th[e]
evidence prior to trial"). Therefore, we conclude that Peyton
Place's Rule 60(b)(3) claimalso fails, and hold that the district
court did not abuse its discretion in refusing to grant Peyton
Place's Rule 60(b)(3) notion.
C

Lastly, Peyton Place contends that it is entitled to relief
from the district court's judgnent under Rule 60(b)(6), which
provides that a court may grant such relief for "any other reason
justifying relief from the operation of the judgnent." Section
(b)(6)"s "any other reason" |anguage refers to any reason other
than those contained in the five enunerated grounds on which a
court may grant a Rule 60(b) notion. Klapprott v. United States,
335 U. S 601, 614-15, 69 S.C. 384, 390, 93 L.Ed. 266 (1949),
Wl son v. Johns-Manville Sales Corp., 873 F. 2d 869, 872 (5th Cr.),
cert. denied, 493 U. S. 977, 110 S.Ct. 504, 107 L.Ed.2d 506 (1989).
"Rule 60(b)(6) "is a grand reservoir of equitable power to do
justice in a particular case when relief is not warranted by the
preceding clauses.' " Harrell v. DCS Equip. Leasing Corp., 951
F.2d 1453 (5th Cr.1992) (quoting). "Relief under this sectionis
granted "only if extraordinary circunstances are present.' "
Anmerican Totalisator Co. v. Fair Gounds Corp., 3 F.3d 810, 815-16
(5th Cr.1993) (quoting Picco v. dobal Marine Drilling Co., 900
F.2d 846, 851 (5th Gir.1990)).

Peyton Place contends that the district court erroneously
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refused to exercise its equitable powers under Rule 60(b)(6) to
consider "[t] he evidence obtained after the trial and judgnent (the
phot ocopied first page in the nortgage records, the RT.C's
seizure of the Oster & Wqgener files, and the Assignnent of
Proceeds of Contract referring to the forbearance agreenent)."”
Peyton Place clainms in its brief on appeal that (1) it would be
"unconsci onabl e” to enforce an obviously altered nortgage, (2) "if
it was a | ack of due diligence for Peyton Place to [fail to] check
the nortgage records before trial, it was an equal |ack of due
diligence for the RT.C. not to check the nortgage records before
filing the petition for foreclosure,”™ and (3) the inequity of
enforcing an obviously altered nortgage outwei ghs the inequity of
granting Peyton Place relief fromthe judgnent based on evidence
that it could have obtained and presented to the district court at
trial had it exercised due diligence.

Even if we assune what Peyton Place fails to argue, that
Peyton Place has stated a Rule 60(b)(6) claimdistinct fromits
Rule 60(b)(2) and (b)(3) clainms, its Rule 60(b)(6) claim fails
because we have expressly held that a district court's equitable
powers under section (b)(6) do not extend to considering evidence
t hat coul d have been presented at trial. "This clause of the Rule
provides "a grand reservoir of equitable power to do justice in a
particul ar case,' but that well is not tapped by a request to
present evidence that could have been di scovered and presented at
trial through the exercise of due diligence." United States v.

329.73 Acres of Land, Mre or Less, 695 F.2d 922, 926 (5th
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Cir.1983) (quoting). Had it exercised due diligence, Peyton Pl ace
coul d have di scovered and presented at trial the photocopied first
page in the nortgage records, the RTC s seizure of the Oster &
Wegener files, and the assignnment of proceeds of contract referring
to the forbearance agreenent. See supra part Il1.A Therefore, the
district court did not abuse its discretion in refusing to grant
Peyton Place's Rule 60(b)(6) notion. See 329.73 Acres of Land, 695
F.2d at 926 (affirmng denial of Rule 60(b)(6) notion based on
evi dence presented after judgnent because evi dence coul d have been
present ed before judgnent through t he exercise of due diligence).
11

Peyton Pl ace also contends that the district court erred in
denying its Rule 59 notion for a newtrial. The district court has
discretion to grant a new trial under Rule 59(a) of the Federa
Rul es of Civil Procedure when it is necessary to do so "to prevent
an injustice." United States v. Flores, 981 F.2d 231, 237 (5th
Cir.1993) (quoting Delta Eng'g Corp. v. Scott, 322 F.2d 11, 15-16
(5th G r.1963), cert. denied, 377 US. 905 84 S. C. 1164, 12
L. Ed.2d 176 (1964)). The district court's decision to grant or
deny a Rule 59(a) notion will be reversed only for an abuse of
discretion. Flores, 981 F.2d at 237; Treadaway v. Soci ete Anonyne
Loui s-Dreyfus, 894 F.2d 161, 164 (5th G r. 1990).

"Ordinarily, a district court's decision not to grant a new

YI'n rejecting the Rule 60(b)(6) claim the court in 329.73
Acres of Land noted that the novants "seek to reopen a trial to

make proof from which their claimof obvious error springs."” |d.
at 926. The court enphasized that "Rule 60(b) does not all ow
such supplenentary trials.” |d.
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trial under Rule 59(a) is not appeal able.” Youmans v. Sinon, 791
F.2d 341, 349 (5th Gr.1986); accord State Nat'l Bank v. United
States, 488 F.2d 890, 893 (5th Cr.1974); 11 Charles A Wight,
Arthur R Mller & Mary Kay Kane, Federal Practice and Procedure 8
2818 (1995) (citing Youmans and State Nat'|l Bank ). "An appeal of
the denial of a Rule 59(a) nmotion for a newtrial nerely restates
the attack on the nerits of the final judgnent. It is fromthe
final judgnent that the appeal shoul d be taken." Youmans, 791 F. 2d
at 349 (citing Uti v. Transp. Commercial Corp., 479 F.2d 766, 769
(5th Gr.1973)). "The only exception to this rule is when "new
matters arise after the entry of the judgnent.' " Id.

Peyton Place argues the sane grounds for its Rule 59(a)
motion as it did for its Rule 60(b)(2) notion, that the district
court erred in not granting a new trial based on the evidence it
listed inits Third Menorandum as "new evi dence obt ai ned by Peyton
Place, Inc. since the trial." W have held that the denial of a
nmotion for a newtrial on the ground of newy discovered evidence
is itself appeal abl e. Fallen v. United States, 249 F.2d 94, 95
(5th CGr.1957); see also 11 Charles A. Wight, Arthur R Mller &
Mary Kay Kane, Federal Practice and Procedure 8§ 2818 (1995) (citing
Fallen ). However, to prevail on a Rule 59(a) cl ai mbased on newy
di scovered evidence, the novant nust have been excusably i gnorant
of the facts at the tine of the trial despite due diligence to
| earn about them See Omens v. International Paper Co., 528 F.2d
606, 611 (5th Cr.1976) (affirmng denial of Rule 59(a) notion

based on newy di scovered evi dence because novants failed to nake
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requi site show ngs that they were i nexcusably ignorant of evidence
until after trial and had enpl oyed reasonable diligence to obtain
it). Havi ng determ ned that Peyton Place did not adequately
denonstrate to the district court that it could not have di scovered
the evidence formng the basis for its Rule 60(b)(2) notion before
or during trial even if it had exercised due diligence, see part
I1.A , we conclude that Peyton Place could not prevail on its Rule
59(a) claimbased on the sane evidence. Therefore, we hold that
the district court did not abuse its discretion in refusing to
grant Peyton Place's Rule 59(a) notion for a newtrial. See Onens,
528 F.2d at 611 (affirmng denial of Rule 59(a) notion because
novant s had not denonstrated that notion was based on evi dence t hat
they "had enployed reasonable diligence to ascertain" before
trial).
|V
For the foregoing reasons, we AFFIRM the district court's

deni al of Peyton Place's Rule 60(b) notion and Rule 59(a) notion.
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