UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-30254
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

CHESTER CHERAM E,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

(ApriT 25, 1995)

Before WSDOM W ENER, and PARKER, Circuit Judges.
WSDOM Circuit Judge:

The def endant/appell ant, Chester Cheram e, appeals from
his conviction and sentence for possession wth the intent to
distribute cocaine, a violation of 21 US C § 841(a)(1l). W
affirmhis conviction, vacate his sentence, and remand the case to
the district court for resentencing.

I

In April 1993, Chester Cherame net wth LlIoyd Joseph

Wl son in Venice, Louisiana, to discuss using Cherame's boat to

i nport about 500 kil ograns of cocaine. WIson was a confidenti al



i nformant for the Drug Enforcenent Adm nistration ("DEA"), and wore
a transmtter during the neeting. Narcotics officers listened to
and recorded the conversation between WIson and Cherame. At the
nmeeting, the defendant agreed to take part in the schene to inport
cocai ne and marked a map of the Gulf of Mexico with potential drop
ar eas.

In May 1993, Cherame, WIson and an undercover DEA
agent, Frank Garza, nmet in a notel roomin Harvey, Louisiana to
di scuss the inportation schene. The sheriff's departnment had wired
the roomfor audi o and vi deo recordi ng of the neeting, but Cheram e
refused to enter the room Cherame, WIson, and Garza discussed
the schene outside the notel, and the officers were able only to
vi deot ape the neeting. Garza testified that at the neeting, he
agreed to give Cherame two kilograns of cocaine to finance the
schene. (Garza also testified that he placed a bag containing the
cocaine in the flatbed of Cherame's truck, and told Cheram e that
t he bag contai ned cocai ne. Cheram e was arrested when he attenpted
to drive out of the notel parking |ot.

Cheram e was charged with possession with the intent to
distribute two kilograns of cocaine and was tried by a jury. Over
Cheram e's objections, the district court admtted into evidence
t he audi o tape recording of Cherame's neeting with Wlson in April
1993. The court also admtted, over Cherame's objection,
testinoni al evidence of an earlier incident in which Cherame sold
cocaine to a governnent wtness for distribution. The jury

convicted Cherame, and the court denied Cheranie's notion for



verdict of acquittal. Over his objection, the court sentenced
Cheram e as a career offender in accordance with 8 4B1.1 of the
Sentencing Cuidelines because of his two prior drug-related
conspiracy convictions. Cheramie was sentenced to 360 nonths
i nprisonment and eight years of supervised release. From his
conviction and sentence, the defendant filed a tinely notice of
appeal .
|1

The defendant rai ses four argunents on appeal. The first
two argunents chall enge evidentiary rulings of the district court:
the adm ssion of the audio tape of the April 1993 neeting wth
Wl son, and the adm ssion of testinonial evidence of Cherame's
prior involvenent in cocaine sales. The defendant's third argunent
challenges the sufficiency of the evidence to support his
conviction. Fourth, the defendant attacks his sentence, contending
that the district court erred in sentencing himunder the career
of fender provisions of the Sentencing GQuidelines. W affirmthe
defendant's conviction, vacate his sentence, and remand the case
for resentencing.

A

W review the district court's determnation of the
adm ssibility of evidence for an abuse of discretion.!?

The defendant's first argunment on appeal contends that

the district court abused its discretioninadmtting into evidence

. United States v. Pace, 10 F. 3d 1106, 1115 (5th Cr
1993), «cert. denied, 114 S C. 2180 (1994); United States
v.Jinenez Lopez, 873 F.2d 769, 771 (5th Gr. 1989).
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t he audi o tape recording and transcri pt of the conversation between
himand Wlson in April 1993. Over the defendant's objection, the
district court admtted not only the statenents of the defendant,
but also the statenents of WIson, who was unavail able to testify
at trial. The defendant objected to the statenments of the
i nformant as hearsay, and on appeal the defendant argues that the
adm ssion of the tape and transcript violated his Sixth Arendnent
right to confront the w tnesses agai nst him

As authority for the adm ssion of the tape i nto evi dence,
the governnment relies on case |law fromthe Second G rcuit Court of
Appeal s which allows for adm ssion of statenments of an unavail abl e
W tness not for the truth of the matters asserted, but to establish
a context for the recorded statements of the accused.? The United
States maintains that the district court correctly admtted into
evidence the audio tape because the United States offered the
statenents of Wlson only to place the statenents of the def endant
in the proper context. W agree that the district court did not
abuse its discretion in admtting into evidence the recorded
statenents of W/Ison, an unavail able w tness.

The confrontation <clause of the Sixth Amendnent
guarantees crimnal defendants the right to confront the w tnesses
against them The right to confront witnesses includes the right

to cross-exam ne wtnesses who testify against a defendant at

2 United States v. Miurray, 618 F.2d 892, 900 (2d Cr
1980) .




trial.® Hearsay evidence is inadm ssible under the confrontation
cl ause unless it can be shown that the declarant is unavailable to
testify and that the hearsay evidence is supported by adequate
indicia of reliability.*

In United States v. Miurray,® the Second Circuit Court of

Appeal s found that the confrontation clause was not offended when
an audi o tape recordi ng of an unavail able witness was admtted into
evidence for the limted purpose of placing the defendant's
statenents in the proper context. The court concluded that when
the unavail able witness's statenents are part of a "reciprocal and
i ntegrated" conversation wth the defendant, adm ssion of an audio
tape of their conversation for the |imted purpose of providing a
context for the defendant's statenents does not violate the
defendant's Sixth Amendnent right "to be confronted with the
wi t nesses agai nst hint.®

In this case, WIlson's statenents were part of a
reci procal and integrated conversation the agent had with the
defendant. The district court instructed the jury that WIlson's
statenents were hearsay and tw ce adnoni shed the jury to consider
the statenents of Wl son only to provide context for the statenents

of the defendant and not for the truth of the matters WI son

3 Pace, 10 F.3d at 1113; Smith v. Illinois, 390 U S
129, 131 (1968).

4 ldaho v. Wight, 497 U S. 805, 814-17 (1990).

5 618 F.2d 892 (2d G r. 1980).

6 Id. at 900.



asserted. Further, the United States offered indicia of the audio
recording's reliability. There was no question of the identity of
the speakers on the audio tape. Char| es DeLaughter, an officer
with the Jefferson Parish Sheriff's Ofice, testified at trial that
whil e the audi o tape was being recorded on April 17, 1993, he was
in the imedi ate area, he watched the defendant and WIson neet,
and he sinultaneously |istened to the conversation as the tape was
bei ng recorded. W hold that in these circunstances, the adm ssion
of the evidence did not offend the defendant's Sixth Amendnent
right to confront the witnesses against himand that the district
court did not err in admtting into evidence the audio tape.

Cheram e's second argunent on appeal contends that the
district court abused its discretion in allowng DEA infornmant
Curtis Roberts to testify that Cheram e sold cocaine to him on
previ ous occasions. Cheram e contends that because the sales were
of relatively small quantities and had occurred | ong before trial,
testinoni al evidence of the sales is inadm ssible.

Rul e 404(b) of the Federal Rul es of Evidence governs the

adm ssibility of evidence of prior wongful acts.’ In United

! Rul e 404(b) provides in part:

Evi dence of other crinmes, wongs, or acts is
not adm ssible to prove the character of a
person in order to show that he acted in
conformty therewth. It may, however, be
adm ssi ble for other purposes, such as proof
of notive, opportunity, intent, preparation

plan know edge, identity, or absence of
m st ake or acci dent :
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States v. Beecham?® this Court outlined a two-step test to

determne the admssibility of evidence of a defendant's prior
wrongful acts. Under Beecham evidence of extrinsic offenses is
admssible if it is (1) relevant to an issue other than the
defendant's character, and (2) the increnental probative val ue of
the evidence is not substantially outweighed by the danger of
unfair prejudice to the defendant.?®

Curtis Robert's testinony of prior cocaine sales by the
def endant was adm ssible under the Beecham test. First, the
evidence of Cherame's prior sales of cocaine was relevant to
i ssues ot her than his character; the evidence was rel evant to prove
his know edge and intent. Second, the highly probative val ue of
this evidence was not substantially outweighed by the danger of
unfair prejudice, and we cannot say that the district court abused

its discretion in admtting into evidence Curtis Robert's

t esti nony.
B
The defendant's third argunent on appeal challenges the
sufficiency of the evidence to support his conviction. The

standard for review ng a conviction based on all egedly insufficient
evi dence i s whether a reasonable jury could find that the evidence

est abli shes the guilt of the defendant beyond a reasonabl e doubt . °

8 582 F.2d 898 (5th Cir. 1978) (en banc) cert. denied,
440 U. S. 920 (1979).
o ld. at 911.
10 United States v. Pennington, 20 F.3d 593, 597 (5th

Cr. 1994) (citing United States v. Sanchez, 961 F.2d 1169, 1173
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After the jury returned a guilty verdict, Cheram e noved
for judgnment of acquittal in accordance with Rul e 29 of the Federal
Rul es of Crim nal Procedure, contending that the governnent failed
to establish beyond a reasonable doubt that he know ngly took
possessi on of a gymbag containing two kil ograns of cocai ne on May
4, 1993, outside the Quality Inn in Harvey, Louisiana. Cherame
did not secure the gym bag Garza gave to himthat night; instead,
he left the bag on the flatbed of his truck. Cheram e cont ends
that his failure to secure a bag containing thousands of dollars
wort h of cocai ne denonstrates that he did not know what was in the
bag.

We are not convinced of Cheram e's ignorance. In the
light of the uncontroverted testinony of Garza, the evidence of
Cheram e's neetings with both Garza and Wl son, and Cheram e's own
statenent admtting that he received cocaine, we conclude that a
reasonable jury could have found beyond a reasonabl e doubt that
Cheram e know ngly t ook possessi on of a bag cont ai ni ng cocai ne, and
that sufficient evidence supports his conviction.

C

The defendant's final argunment on appeal contends that
the district court erred in sentencing him as a career offender
under 8 4B1.1 of the Sentencing Guidelines. W reviewde novo the

district court's application of the Sentencing Quidelines, ! and we

(5th Gr.), cert. denied, 113 S. C. 330 (1992)).

1 United States v. Palner, 31 F.3d 259, 261 (5th Gir
1994) .




review the authority of the Sentencing Commission to neke a
particular guideline determnation as an issue of statutory
construction. '?

The career offender provision of the Sentencing
CGuidelines, 8 4B1.1, provides in part:

A defendant is a career offender if (1) the

def endant was at |east eighteen years old at

the time of the instant offense, (2) the

i nstant offense of conviction is a felony that

is either a crinme of violence or a controlled

subst ance offense, and (3) the defendant has

at least two prior felony convictions of

either a crime of violence or a controlled

subst ance of fense. 3
Subsection (2) of 8 4B1.1 refers to the "triggering" offense, the
i nstant offense of conviction, the offense for which the defendant
is to be sentenced. Subsection (3) refers to prior offenses of
whi ch the defendant has been convicted that serve as a predicate
for the application of the career offender guideline.

The source of authority for 8§ 4Bl1.1 is 28 US C 8§
994(h).* Section 994(h) directs the Sentencing Conm ssion to
create guidelines specifying a sentence of inprisonnent at or near
the maxi mum authorized term for a defendant who is a "career"
of fender. The section defines a "career" offender as a defendant
18 years or ol der who:

(1) has been convicted of a felony that is--

12 United States v. Wiite, 869 F.2d 822, 827 (5th Cir
1988), cert. denied, 490 U.S. 1112 (1989).

13 U.S.S.G § 4B1.1 (1993).

14 United States v. Bellazerius, 24 F.3d 698, 700 (5th

Cr.), cert. denied, 115 S. C. 375 (1994).
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(A) a crine of violence; or

(B) an offense described in section 401 of the
Control |l ed Substances Act (21 U S.C. 841), sections 1002(a), 1005,
and 1009 of the Controlled Substances Inport and Export Act (21
U S C 952(a), 955, and 959), and section 1 of the Act of Septenber
15, 1980 (21 U. S. C. 955a); and

(2) has previously been convicted of two or nore prior
fel onies, each of which is--

(A) a crine of violence; or

(B) an offense described in section 401 of the
Control |l ed Substances Act (21 U S.C. 841), sections 1002(a), 1005,
and 1009 of the Controlled Substances Inport and Export Act (21
U S C 952(a), 955, and 959), and section 1 of the Act of Septenber
15, 1980 (21 U.S.C. 955a).?%

In this case, the defendant was sentenced as a career
of f ender. H s instant offense, possession with the intent to
distribute cocaine, qualifies as a triggering offense under 28
US C 994(h)(1)(B) and under 8 4B1.1. The issue in this case is
whet her the defendant's two prior convictions for conspiracy to
possess marijuana with the intent to distribute qualify as "prior
of fenses" for purposes of the career offender guideline. The

defendant argues that wunder United States v. Bellazerius,?

conspiracy offenses are not included within the anbit of § 4B1.1

15 28 U.S.C. § 994(h) (1993).

16 24 F.3d 698 (5th Cir.), cert. denied, 115 S. C. 375
(1994). But see United States v. Fiore, 983 F.2d 1 (1st Cr.
1992), cert. denied, 113 S. C. 1830 (1993).
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and that the district court therefore erred in enhancing his
sentence in accordance with the career offender guideline. W
agr ee.

In Bellazerius, this Court held that the Sentencing

Comm ssion exceeded its statutory authority by including
conspiracies to commt controlled substance offenses within the
anbit of 8 4Bl.1, because the statute authorizing the career
of fender provision, 8 994(h), does not |ist conspiracy offenses in
its definition of the offenses that trigger career offender
enhancenent . 1/ We concluded that "because the Conm ssion
promul gated section 4Bl1l.1 under the authority of 28 US C 8§
994(h), it is invalid to the extent that its scope exceeds the
reach of that section of the statute".® Accordingly, we held that
a conviction of conspiracy to violate the narcotics | aws does not
constitute an offense that triggers career offender enhancenent
under § 4B1.1.1°

In this case, we conclude that the district court erred
in sentencing Cherame as a career offender under 8§ 4B1.1.
Al t hough Cheram e's conviction for possession with the intent to
distribute cocaine is a triggering offense, Cherame's two prior
convictions for conspiracy to possess marijuana do not constitute

prior convictions under 8 4Bl.1. Bel | azerius holds that the

Sentencing Conm ssion exceeded its authority in including

1 ld. at 700-01.
18 | d.
19 ld. at 701.
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conspiracy offenses within the anbit of 8 4B1.1 and t hat conspiracy
of fenses cannot serve as triggering offenses. Section 994(h)
defines triggering offenses and prior offenses in precisely the
sane | anguage, and conspiracy offenses are not included in that

definition. Under Bellazerius, conspiracy convictions cannot serve

as offenses that trigger 8 4Bl1.1, nor can they serve as prior
of f enses. Accordi ngly, we VACATE the defendant's sentence and

REMAND f or resentencing.
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