United States Court of Appeals,
Fifth Grcuit.
No. 94-30229.
Cel este ROGERS and Ronald d en Rogers, Plaintiffs-Appellants,
V.
CORROSI ON PRODUCTS, | NC., Def endant - Appel | ee.
Jan. 12, 1995.

Appeals from the United States District Court for the Eastern
District of Louisiana.

Bef ore H G3d NBOTHAM SM TH, and PARKER, Circuit Judges.

JERRY EE. SMTH, G rcuit Judge:

Ronald Rogers ("Rogers") appeals the district court's
di sm ssal of his diversity-based delictual action agai nst Corrosion
Products, Inc. ("CPI"), on statute of limtations grounds. He
argues that the prescriptive period was suspended, either under
Louisiana law or the Bankruptcy Code, when CPI was placed
involuntarily into chapter VII bankruptcy. Concluding that this
event did not stop the running of the prescriptive period, we
affirm

| .

Rogers, a worker for Chevron, allegedly was injured when
working at a CPI facility in Belle Chasse, Louisiana, on June 20,
1991. On March 23, 1993, Rogers, basing his suit upon diversity of
citizenship, filed a Louisiana delictual action in federal court.

Under Louisiana |aw, however, the period for Dbringing
delictual actions is one year. LA. GQv. CobE ANN. art. 3492 (West
1994) . Accordingly, CPlI asserted the affirmative defense of
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i berative prescription and noved for summary judgnent. Roger s
opposed the notion, arguing that bankruptcy proceedings had
suspended the running of the prescriptive period.

On February 10, 1992, bankruptcy proceedings had been
i nstigated against CPlI by the filing of a petition for involuntary
relief by several of CPl's creditors. An autonmatic stay was put
into effect until the petition was dism ssed on Decenber 3, 1992.

Notice of the dismssal was issued on Decenber 7, 1992.
Because Rogers could not bring suit during the period of the stay,
he argued that this period should not be counted in determ ning the
prescriptive period. The district court disagreed, however, and
held that Rogers was tine barred.

1.

Rogers argues that the running of the prescriptive period was
suspended by either Louisiana |law or the Bankruptcy Code. The
gquestions presented are purely matters of law that we review de
novo. FDIC v. Dawson, 4 F.3d 1303, 1308 (5th G r.1993), cert.
denied, --- US ----, 114 S . C. 2673, 129 L. Ed.2d 809 (1994).

A
The one-year prescriptive period of art. 3492 my be
increased either by interruption, which restarts the prescriptive
period, or by suspension, which only stops it for the applicable
time. Conpare LA CvVv.CoE ANN. art. 3466 (effect of interruption)
wth LA GQv.CooeE ANN. art. 3477 (effect of suspension). On the face
of the Louisiana Cvil Code, the exceptions that all ow an extension

of the prescriptive period are limted to those legislatively



created. See LA Cv.CobE ANN. art. 3467 ("Prescription runs agai nst
all persons unl ess exception is established by legislation.").1?

Loui siana |aw, however, has |long recognized a judicial
doctrine, contra non val entemagere non currit praescripto,? which
suspends the running of the prescriptive period for a limted
category of claimnts who are unable to bring suit. This doctrine
continues to be recogni zed as an inplied doctrine of article 3467.
See LA. Cv. CooE ANN. art. 3467 revision cnts.—2982 (d) (stating that
the jurisprudence of contra non val entemcontinues to be rel evant);
Pl aguem nes Parish Commin Council v. Delta Dev. Co., 502 So.2d
1034, 1055 (La.1987).

Under Louisiana law, the contra non val entem doctrine has
been parsed into four distinct categories. The doctrine may
suspend the running of the prescriptive period where (1) there was
sone | egal cause that prevented the courts or their officers from
taki ng cogni zance of or acting on the plaintiff's action; (2)
there was sone condition coupled with the contract or connected
wth the proceedings that prevented the creditor from suing or
acting; (3) the debtor hinself has done sone act effectually to
prevent the creditor fromavailing hinmself of his cause of action;
or (4) the cause of action is not known or reasonably knowabl e by
the plaintiff, even though his ignorance is not induced by the

def endant . Whitnell v. Menville, 540 So.2d 304, 308 (La.1989);

!Rogers concedes that there is no applicable, legislatively
i nposed suspensi on exception for bankruptcy proceedi ngs.

2"No prescription runs against a person unable to bring an
action." BLAK s LawD crionary 327 (6th ed. 1990).
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Pl aquem nes Pari sh, 502 So.2d at 1054-55; Corsey v. State Dep't of
Corrections, 375 So.2d 1319, 1321-22 (La.1979).

At issue here are exceptions two and three.® Rogers argues
that the bankruptcy proceeding is either "connected to the
proceedi ngs" so that Rogers could not sue, or CPl availed itself of
t he bankruptcy "safe harbor" and should not now be able to use it
as a bar to Roger's suit. Rogers believes that the |imted casel aw
inthis area is dispositive on the prescription issue.

Rogers cites two case that noderately support his position on
exception two. Both cases, however, discuss the issue only in
dicta. In Colev. Celotex Corp., 611 So.2d 153, 157-58 (La. App. 3d
Cir.1992), rev'd, 620 So.2d 1154 (La.1993), the delictual plaintiff
proceeded agai nst a nunber of defendants, including Johns-Mnville.
The trial court, however, dism ssed the action against the other
def endants on prescription grounds. On appeal, the plaintiff
argued that if the defendants were solidarily |Iiable, suspension of
the prescriptive period for one would apply to all of them The
prescriptive period was suspended for one, he argued, because
def endant Johns-Manville filed for bankruptcy during the pendency
of the suit, an act that the court assuned "clearly precluded [the
plaintiff] from proceedi ng agai nst Johns-Manville." Id. at 157

Nevert hel ess, the assunption was not essential to the concl usion,

3The district court interpreted exception one as applying
only to situations of physical inpossibility. See National Fire
Union Ins. Co. v. Ward, 612 So.2d 964, 968 (La.App.2d Cir.1993)
("A "legal cause' in this context appears to refer to a situation
such as the courts being closed because of wartine
conditions...."). Rogers says that exception one arguably
applies, but he fails to brief this issue.
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as the court found that only interruption, rather than suspension,
woul d apply to all solidary obligors. |[|d. at 158.

In Cockerham v. Arnmstrong Wrld Indus., 717 F.Supp. 433
(MD. La.1989), a court faced the sane issue as in Cole (as well as
one of the sane defendants). Again, the court assuned that under
Loui siana |aw, bankruptcy proceedings would suspend, but not
interrupt, the prescriptive period. See id. at 434 ("[Bankruptcy
proceedi ng] may well anobunt to a suspension of prescription as to
Johns-Manvill e under Article 3472 of the Louisiana Cvil Code.").
Thi s assunption was not necessary to support the hol di ng.

O her courts in Louisiana that have directly addressed this
i ssue have reached a contrary result. 1In Christen v. A Copel and
Enters., 635 So.2d 596, 598 (La.App. 3d Cir.1994), the court, with
little discussion, disavowed the Cole dictum stating that the
"[p]laintiff's claimfor suspension of prescription because of the
bankruptcy automatic stay is without nerit." See also Lee v.
Champion Ins. Co., 591 So.2d 1364, 1366 (La.App. 4th G r.1991)
(hol ding that "liquidation" does not bar filing of suit or suspend
the prescriptive period).

In diversity cases, we apply substantive state |aw Erie

R R Co. v. Tompkins, 304 US. 64, 58 S.C. 817, 82 L.Ed. 1188
(1938). Loui siana's highest court, however, has not decided
whet her contra non valentem applies to proceedings stayed by
bankruptcy filings. Therefore, we nust nake an "Erie guess" on how
the court would rule. See Labiche v. Legal Sec. Ins. Co., 31 F. 3d
350, 352 (5th CGr.1994); Transcontinental Gas Pipe Line Corp. v.



Transportation Ins. Co., 953 F.2d 985, 988 (5th Cir.1992) ("Wen
there is no ruling by the state's highest court, it is the duty of
the federal court to determne as best it can, what the highest
court of the state would decide.") (footnote omtted). The
deci sions of lower state courts should be given sone weight, but
they are not controlling where the highest state court has not
spoken on the subject. Comm ssioner v. Estate of Borsch, 387 U. S.
456, 465, 87 S.Ct. 1776, 1782, 18 L.Ed.2d 886 (1967). " "[TAln
internmedi ate appellate state court ... is datum for ascertaining
state law which is not to be disregarded by a federal court unl ess
it is convinced by other persuasive data that the highest court of
the state would decide otherwise." " Id. (ellipsis in origihna
citation and enphasis omtted).

Here, on exception two of the doctrine of contra non val entem
we are faced with the hol dings of two different Louisiana appellate
courts that, albeit with sparse reasoning, refuse to apply contra
non val entemto bankruptcy stays. The contrary authority is found
only in dicta. Therefore, the jurisprudence here counsels us not
to broaden suspension to include bankruptcy proceedi ngs.

Mor eover, as Louisiana' s highest court has often noted, see,
e.g., Plaquem nes, 502 So.2d at 1057, the basic principle of the
doctrine is equity. Rogers has failed to show how CPl has acted
unfairly or taken advantage of him CPlI did not affirmatively seek
to avoid suit by filing for protection under the Bankruptcy Code;
rather, CPI was forced into bankruptcy when several of its

creditors filed a petition for involuntary bankruptcy.



Rogers, on the other hand, failed to pursue his suit. Like
any other creditor of a debtor, he could have petitioned the court
to lift its stay. See 11 U S. C. 8§ 362(d) (allowing a party in
interest to petition the bankruptcy court to termnate, annul

nmodi fy, or condition a stay upon a showng "for cause"). |If the
bankruptcy court does not respond to the petition within [the
prescribed period], the stay is automatically "termnated with
respect to the party making the request...." ld. 8 362(e).
Finally, under id. 8§ 108(c)(2), a party's right to sue is preserved
for thirty days after the termnation of the stay, regardless of
the prescription period. Even w thout petitioning the bankruptcy
court to lift the stay, Rogers could have filed suit within thirty
days of the dissolution of the stay. | nstead, he "slept on his
rights.”

Rogers does not cite any authority on the issue of exception
three, which provides relief for plaintiffs who have been prevented
from filing because of the actions of the other party. See
Pl aguem nes Parish, 502 So.2d at 1056. Like exception two, this
exception is based generally upon equitable principles and is
applied in situations i nvol vi ng "conceal nent, fraud,
m srepresentation or other ill practices.” |1d. Because there was
no inequitable action on the part of CPlI, we find this exception
does not apply. In sum we hold that contra non val ent em does not
suspend the running of the prescriptive period because of the
i nposition of an automatic stay under the Bankruptcy Code.

B



| f Loui si ana | aw does not suspend prescription, the next step
is to exam ne the Bankruptcy Code to determ ne whether it provides
a separate basis for suspension. The "Extension of Tinme" provision

of the Code provides:

[I]f applicable nonbankruptcy law ... fixes a period for
comenci ng or continuing a civil action in a court other than
a bankruptcy court on a clai magai nst the debtor ... and such

period has not expired before the date of the filing of the
petition, then such period does not expire until the | ater of —

(1) the end of such period, including any suspension of such
period occurring on or after the commencenent of the case; or

(2) 30 days after notice of the termnation or expiration of
the stay under section 362 ... of this title...

11 U.S.C. 8 108(c). Both parties agree this is the only pertinent
section of the Code. They differ in interpretation, however, with
CPI  finding no separate federal basis for tolling state
prescriptive periods and Rogers arguing that 8 108(c) itself tolls
the prescriptive period.

We are not the first circuit to face this issue. Panels of
both the Second and Ninth Grcuits have exam ned the | anguage and
| egislative history of this section of the Code. Unfortunately,
they have created a potential split in result. Q her federa
courts have divided |ikew se.

The nost current Second Circuit opinion, reading the plain

words of the statute,* interpreted it to "nerely [to] incorporate|

“While the Second Circuit's reading of 8 108(c) in Aslanidis
coul d have been based solely upon the plain | anguage of the
statute, the court nonethel ess al so exam ned the | egislative

history and found that it supported its interpretation. It found
that 8 108(c)(1) only referred to "special suspensions" that are
found in other non-bankruptcy statutes. Id. at 1073; see 2

Law ence P. King, CalLlER ON BankrupTcY  108.04 (15th ed. 1993);
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] suspensions of deadlines that are expressly provided in other
federal or state statutes." Aslanidis v. United States Lines
Inc., 7 F.3d 1067, 1073 (2d G r.1993). The section did not provide
a separate ground to toll statutes of limtations. 1d. Instead,
it only extended tinme for filing suit for 30 days "after notice of
termnation of a bankruptcy stay, if any such deadline woul d have
fallen on an earlier date." 1d.; see also Wst v. United States
(In re West), 5 F.3d 423, 425-27 (9th Cr.1993) (holding that
suspension was required by section of Internal Revenue Code
i ncorporated by 8 108(c)), cert. denied, --- US ----, 114 S . C
1830, 128 L.Ed.2d 459 (1994).

The court in Aslanidis was forced to contend with an earlier
Second Circuit decision, Mrton v. National Bank of New York City
(Inre Morton), 866 F.2d 561 (2d G r.1989), which had held that "11
US C 8108(c) tolls the [state] ten-year period |limting judgnent
liens on real property until the automatic stay is term nated."”
Id. at 562. In Mxrton, a bank that had a lien on the debtor's
property faced the end of the state ten-year period in which it had
to extend or enforce its lien. The debtor, who was in bankruptcy
and t hus had stayed all judgnents agai nst him argued that the lien
had expired, because the bank was foreclosed from renewing its
['ien.

The court exam ned the purpose of § 108(c) and the thirty-day
provision of 8 108(c)(2) and held that the [ien had not expired.

H R Rep. No. 595, 95th Cong., 1st Sess. 318, reprinted in 1978
US CCAN 5787, 6275.



What the court did not decide explicitly was whet her the ten-year
period was actually suspended (as the |anguage of the opinion
suggests), or whether, instead, the bank nerely had thirty days
after the lifting of the stay to act (as the |anguage of the
section suggests).

Accordingly, when the Second Circuit again addressed this
i ssue in Aslanidis, that panel distinguished Morton by finding that
it only addressed what happened during the period of the stay (the
lien was preserved),® and the Code allowed a thirty-day savings
period even if the limting time had expired. 7 F.3d at 1074.

The Ninth Crcuit, citing Mdrton, wote an equally opaque
decision in Mner Corp. v. Hunters Run Ltd. Partnership (In re
Hunters Run Ltd. Partnership), 875 F.2d 1425, 1429 (9th Cr.1989).
Agai n, the general question was whether 8§ 108(c) applied to the
time limts of enforcenment actions of liens. The court held that
it did and that the tine period was "tolled." 1d. The court did
not deci de whether the "tolling" neant that the tinme period ceased
torun, or sinply that a thirty-day grace period exi sted under the
statute if the tine period had run.

Sone other courts have reached the sane result as did the

A reading of the cases cited in Morton to support its
position on tolling reveals that they stand for the nore general
proposition that 8§ 108(c) applies to the tinme [imts of lien
enforcenent (statutes of duration) as well as the nore generally
applicable tinme imts of statutes of limtation. See Victoria
Grain Co. v. Janesville Elevator Constr., Inc. (Inre Victoria
Gain Co.), 45 B.R 2 (Bankr.D.Mnn.1984); Meek Lunber Yard,
Inc. v. Houts (In re Houts), 23 B.R 705 (Bankr.WD. M. 1982);
First Am Title Co. v. Design Builders, Inc. (In re Design
Builders, Inc.), 18 B.R 392 (Bankr.D.|daho 1981).
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Second Circuit.® Oher courts, perhaps msled by the anbiguity of
sone of the prior decisions, have held that the total period of the

stay is added to the tine allowed to file suit.’

6See Maner v. Apex RE & T., 852 F.Supp. 870, 872
(E. D. Mb. 1994) (adopting reasoning of Aslanidis ); FarmCredit
Bank v. Vallee, 148 B.R 1021, 1023 (WD. La. 1992) ("Federal |aw
extends a prescriptive period 30 days after filing of an order
term nating bankruptcy."); Pettibone Corp. v. Baker (In re
Petti bone Corp.), 110 B.R 848, 853 (Bankr.N.D.111.21990) (hol ding
that unl ess applicable federal or state | aw suspendi ng runni ng of
limtations, only a 30-day "short filing period" exists extending
claim, aff'd, 119 B.R 603 (N.D.111.1990), vacated, 935 F.2d 120
(7th Gr.1991); In re Coan, 96 B.R 828, 831-33
(Bankr.N.D. 111.1989) (holding that 8§ 108(c) extends period for
thirty days); Steinberg v. National Survey Serv., Inc. (In re
Chem sphere Partners), 90 B.R 380, 381-82 (Bankr.N.D.111.1988)
(holding that state |aw incorporated by 8 108(c) tolled the
statute of limtations); Gotting v. Hudson Shipbuil ders, 85
B.R 568, 569-70 (WD. Wash. 1988) (finding that plain |anguage,
| egislative history, and limted readi ng of statute "conports
best with expeditious and fair adm nistration of bankrupt's
estate"); WIlkey v. Union Bank & Trust Co. (In re Baird), 63
B.R 60, 62-63 (Bankr.WD. Ky. 1986) (reading plain | anguage and
| egislative history to find statute extends (not suspends ) tine
to file for 30 days after end of stay); cf. Pettibone v. Easley,
935 F.2d 120, 121 (7th Cr.1991) ("Plaintiffs who had filed
during the bankruptcy had 30 days after the termnation of the
stay to re-file their cases with assurance that they could not be
deened untinely.").

'Rogers, for exanple, cites Major Lunber Co. v. G & B
Remodel ing, Inc., 817 S.W2d 474, 477-78 (M. Ct. App. 1991), which
hol ds "that 8 108(c) is not restricted to tolling only those
state statutes that have special suspension provisions."
Accordingly, the court, in applying 8 108(c), did not count the
time of the stay in the limtations period, even though state | aw
did not require that result. Mjor Lunber cites several other
state court decisions that it believes do |ikew se. See, e.g.,
Garbe Iron Wrks, Inc. v. Priester, 99 |Il.2d 84, 75 I11. Dec.
428, 457 N E. 2d 422, 424-25 (1983); Wlls v. California Tonmato
Juice, Inc., 47 Cal.App.2d 634, 118 P.2d 916, 918-19 (1941). As
not ed above, sone federal cases such as Mdrton and Hunters Run
could be read to hold the sanme. See also In re R chards, 994
F.2d 763, 765 (10th Cir.1993) ("For exanple, 11 U.S.C. § 108
suspends the statute of limtations for actions outside of
bankruptcy for the pendency of the current bankruptcy
provisions.") (dictum.

11



We base our decision on the plain words of the statute and
find that 8 108(c) does not create a separate tolling provision.
See West Va. Univ. Hosp., Inc. v. Casey, 499 U S. 83, 98, 111 S. Ct
1138, 1146-47, 113 L.Ed.2d 68 (1991) (holding that |egislative
history is irrelevant for interpreting statutes whose text is
unanbi guous). The statute plainly states that for the tinme period
to be suspended, other federal or state |law nust nandate it and
then be incorporated through 8 108(c). O herwi se, a party nust
file suit wwthin the thirty-day grace period after the end of the
stay. W need not and do not reach the legislative history and
policy argunents.

Qur conclusion is not contrary to that of the Ninth Crcuit.
Its decisions sinply use the word "tolling" to nean "extend."
Section 108(c) extends the period in which a party nust file suit
in order to preserve the claimfor whatever period the stay is in
force plus thirty days. Because a party may not file suit during
the duration of the stay, the thirty-day period becones the only
functional period in which to commence suit. W reject cases such
as Major Lunber, which hold to the contrary.

For the reasons di scussed above, the judgnent of the district

court 1s AFFI RVED
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